Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



I 



HAMILTON COLLEGE 
LIBRARY 

iSooh /<'««-/ 








*^ . *• * .' 









■^■V-V.IV I vi-t 



JTAI^ » V ff to vX ^'' ' " 



f 






COMPENDIUM 



ov 



MODERN CIVIL LAW. 



BT 



FERDINAND AJACKELDEY, 

PBOP. OF LAW IH TSM VIIIT. OP BOIIV. 



EDITED BT 

PHILIP IGNATIUS KAUFMANN, 

PH. B. OP nU VHXTSKSITT OF PBBUVmV. 



FROM THE TWELFTH OEBIIAN BDITIOir. 



IV TWO yOLUMIB 



VOL. I. 



NEW YORK: 

PUBLISHED BY THE EDITOB, 

AKD lOLD BT TBI FRIHCIPAL LAW BOOKIILLIBI OF 
AMBKICA AVD ORBAT BRITAIV. 

MDOCCXLT. 



Bi]itered« aooording to Act of Coagnaa, in the year one tfaotUHttd eight hundred and fortj- 
* five, by Philip L Kaufmahv, in the Clerk'a OfBoe of the District Court of the United 
Btatea, for the Southern District of New York. 



PmoT & EuD, PmKTms, 

NOi 9 Spmce Street) N« x« 



EXPEDIT, OMNES GENTES 
BOMANIS LEOIBUS OPERAM DABE» 

aui9 rirsRE. 



PREFACE. 



The Roman Law is, properly speaking, the sum of all the legal 
regulations of the Roman people, at whatever time they may 
have existed or been in force. And in this its whole extent, it has 
often been and is still made a subject of profound study and in- 
vestigation by European jurists. Yet when we speak of the 
Roman law as adopted in the greater part of Europe, we mean 
by it, not the entire Roman law in the aggregate, but the Civil 
law in the stricter sense in which the Romans termed their private 
law jus civile* And even the private law is received only in the 
form in which it is found in Justinian's collections,* which taken 
together we are accustomed to call simply Corpus Juris Civilis ; 
so that the private law before and after Justinian, their whole 
public and criminal law, and also their rules of proceeding, are 
excluded from reception. It is very true that even these last 
are not without importance for the jurisprudence of modem 
Europe, since not a few of their principles and provisions have 
passed into the European systems of law. They however are 
only separate particulars, which have nothing to do with the 
whole body of those branches of law from which they are taken, 
and which, on account of the peculiar elements that composed 
the Roman people and state, do not admit of being transferred to 
nations whose body politic is of an entirely different character. 
The case is otherwise with a great part of their private law, 
^\i\c\iin its essential priiiciples — with a comparatively few modi- 
fications, required by the changes of time and circumstances, and 

* Comp. p. 84 seq.y and what is said respecting the maxim " Qaicqaid non agnofloit 
gloflBa, nee agnoadt curia," in the Editor'a note to $ 78. 
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by individual wants and views, — ^possesses a universal character. 
Moreover, the private law of Justinian, in the course of its applica- 
tion in those countries where it is adopted as a subsidiary law, has 
undergone alterations in many particulars ; since, independent of 
the changes introduced by the state legislatures, its provisions 
have been modified partly by theory and practice, and partly by 
the operation of the canon law, which contains many provisions 
concerning marriage and other matters of private law. 

The term modem Roman law* therefore signifies the still applU 
cable doctrines of the Roman private law in the form which was 
given to it under Justinian^ and with the later modifications it has 
received from the canon law, from theory, and from the practice 
of courts in the course of its application. To this we have merely 
to add, by way of more accurately defining its boundaries, that : 
1* Only those institutes of the private law are especially con- 
sidered in it which are of Roman origin or at least were known 
to the Romans, and not others which (as exchange and many 
other contracts, state stock transactions, insurance, pacta heredi* 
tariOf joint tenancy of husband and wife, feudal and manorial re- 
lations, the modem rights of corporations, the modem laws of 
trade, commerce, &c.) are not of Roman origin, or which have 
been thoroughly changed, or from a mere germ have grown up into 
an extensive branch of law. 2. The term modern law also ex- 
cludes all those institutions which (as e. g. slavery) are foreign to 
the legislation of modem Europe : though, on the other hand, it 
is necessary to the understanding of the whole system, that many 
matters should be detailed which have never been regarded in 
the practice of modem Europe ; as for instance the principles that 
relate to the Roman distinction hetween pacta and contractus^ to 
concubinage, stipulation &a The exclusion of the theory of 
proceedings in civil cases arises partly from the fact alluded 



* This phrase is used by Mackeldey in the title of the CompendJum. I have prefer- 
fed, howerer, to sabstitate for it in this edition the term, *' Modern Civil Law ;" although 
in Hie coarse of the woik, both are used promiscaoasly. The objection that every 
people possesses a civil law (private law) is no reason why the term should not be used 
to denote mr* l^oxfiv the civil law of the Romans. The term Roman law is then less 
precise than Civil law ; sbce the former comprehends not only the private law, bat 
likewise all the other parts of the law of that people. It would certainly be more 
exact to call it the Civil law of JuMtmian in iU modem appUeation ; but for all prac- 
tical porposes, the briefer term modem Civil lav is soffioiently penptcooos. 



to already, viz» that the Roman rules of proceeding have 
never been adopted as a 'whole,— and partly from the cuatom, now 
generally followed, of dividing jorisprudenoe, like all othei 
flcienoes, into its essential parts, and treating each of them sepa- 
rately.* 

Having thus defined the meaning and extent of the term modem 
Civil laWf it will be proper for us to inquire into the value of this 
law, viz. whether the Roman law has any well grounded claims 
to be adopted, or at least to be studied. 

It has been cuctomary in those countries where it has been or 
still is in force as a subsidiary law, to exhibit only the bright side 
of the picture, in order to deceive the multitude and put a stop to 
open opposition* But all these laudations have not been able to 
do away with the impresnons created by what is passing before 
the people's eyes, and in some countries by the experience of 
many successive generations. Such experience has shown that 
as a practical system of law it is wholly unadapted to modern 
times and circumstances, although its claims as a high scientific 
authority have been placed beyond the reach of doubt. Those 
therefore are entirely in error who restrict the value of its study 
to countries where it has had or still haa the force of law,f 
and who regard it as unnecessary, unprofitable, and useless, where 
the laws are codified or where the civil law has never received 
the force of a subsidiary law. In our opinion, on the contrary, 
the fruits to be obtained from the 9hidy of the Roman law, as a 
means of legal culture can be reaped to their full extent only in 
countries where it is not allowed the force of law.!]; 



* The followbg daMification of the different hninches of imr science I oonader as on 
the whole the most appropriate, viz.: I. ItUrodudofy studies* 1. EIncydopediaand 
methodology of legal science ; 2. History of the domestic law ; 3. Philosophy of law, or 
law of natore. — IX, Ordinary studies. 1. Domestic pahlic law, and law of nations ; 
2. Domestic private law ; 3. Roman private law, together with its histoiy and eze* 
gesis; 4. Civil proceedings and extnjudicial civil practice; 5. Criminal law; 6. Cxi- 
ndnal proceedings. — III. Higher legal studies. 1. Comparative jorispmdence; 
2. The science of legislation.— IV. Auxiliary studies. Forensic eloquence ; psycho- 
logy ; political economy ; statisticsy &c. 

1 1 perfectiy agree with Brandtke (Vindicis Jons Bomam Jostinianei. BoBslaOt 
1808. p. viii.) in his declaration that : *' Stadiocua juris univeni^ scieatiaram omnium 
pnestantisaimse, imrao quicunqoe operam dat eodiei cujusvis populi, oorpoa Joa- 
tinianeum, cigaa auxilio ad veram cognitiooem perventnrua aityevolval nacesse est" 

X To the same eflfect Prof. Mayer (in his treatise, Ueher Bdmisches Becht und neae 
Oeaetsgehong. Tnhingeii, 1839. p. 32.) MmariBi, in reference to the stody of the 
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The importance which we attach to its study, can be justified by 
a reference to its many excellent provisions, and more especially 
to the classic mode in which its principles are laid down by the 
Roman jurists ;* while an additional inducement is offered by the 

Boman law in Gennany : "When its proyuioni ahall haye ceaaed to have the fence of 
law, its study will pirodace greater ihiits, and the peculiar method employed by the 
io-called clasoieal jaristB in treating the law will be better estimated and turned to 
practical account/' Like yiews are expressed by Prof. Falek, in his Fre&ce to 
the 1st vol. of Colditz*s German Translation of Blackstone*s Comm., p. LI — LUL, 
and by Prof. Be$eUr (in his Inaognral Address, Ueber die Stellongdes rdm. Bechts sa 
dem nationalen Becht der germanischen Volker. Basle, 1836. p. 12seqq.). "Had 
we attempted/' says the latter, '' to master the art of the Boman jurists, to thoroughly 
explore what is sound in the ancient Boman law, and to ascertain what is injurious in 
the additions of ruder times ; had the powers of that long period, thus strengthened 
by precept and example, been applied to the national law,— can it be doubted 
that its regeneration would have been happily effected? But a different course was 
adopted. Most of the Germanic nations, who required assistance in struggling through 
a dangerous crisis of their development, had this foreign law thrust upon them, not as a 
model, but as a direct sooroe of law ; and Europe still suffers from the consequences of 
this unnatural union. England alone succeeded, after a protracted struggle, in sub- 
duing the political elements of the Germanic middle ages, which most other nations 
were unable to cope with, and in raising upon them the lofty and elaborate structure of 
the English constitution. A support was thereby obtamed for the national law ; and 
thus the Boman code, as a body of subsidiary law, was kept off the free soil of England, 
whereby at the same time those injurious effects were warded off from the constitution 
which every where else followed its reception. From the constitution of England no 
onprejudiced man can withhold his admiration. Yet the English law, considered in 
itself, is fiir from having attained an equal completeness ; and the remedy for the imper- 
£actions under which it labours, is to be found in the ute of the aneieni spirit as a 
model. The English law consists of an enormous and partly shapeless mass of mate- 
riab, to the mastering of which the whole force of mind and sound sense of this distin- 
guished natbn must be devoted : and this certainly will be done; for they have con 
Btantly shown, in the most admirable manner, that they know not only how to preserve, 
but also how to purify and improve it." The motions which were made for this pur- 
pose by Lord Brougham in the House of Lords, on the 13th of May, 1844, it is hoped 
will not be without effect in awakening attention to this subject. 

* With regard to their method of treatment, the writings of the Boman jurists form 
a model hitherto unapproached. In their conception and representation of the facts of 
a case, as well as of the principles of law to be applied to it, they pursue the abstract into 
all its concrete applications, and point out with a marvellous sagacity, brevity, and 
felicity of expression, the bearing which all the particulars have on general legal prin- 
ciples :--« method worthy of our profoundest study and meditation. One of the finest 
encomiums on the classical jurists is that pronounced by Prof, Mayer, 1. c. p. 28 seqq. 
He says : " It ought ever to be remembered, that it is not the amount of knowledge, but 
the inventive genius and the art of applying the principles of law to the relations of life, 
that make the true lawyer. Without this art, a body of hiws, however copious, would 
often &il to furnish a sufficient legal rule ; and jurisprudence, to a considerable extent, 
would fall short of its aim. Both the conditions upon which the art depends, viz. a 
thorough knowledge of law as a scienca, and the capacity of applying legal prinoi* 
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&ct that it fonns a key to the law of all the civilized nations of 
the present day ; since their jurisprudence and legislation have 
borrowed many legal institutes from the Roman law, or have 
developed their own under its influence and imbibed much of 
its spirit. But what enhances incalculably the value of this study, 
is that the results of later ages are combined with the Roman law ; 
and that it thus oflfers for our instruction the views and experience 
of many centuries. A science cannot and should not be confined 
within the boundaries of a single country ; its essential prin- 
ciples are not the property of a single people or a single age, but 
belong in common to all nations and to all times. We perceive 
this most evidently in the so-called general or natural sciences,* 
and in the arts allied to them ; especially at the present time, when 
the constantly increasing intercourse between one country and 
another fills the soul with the strong and pleasurable conviction, 
that nations as well as individuals are all members of one great 
family. 

The intimate relationship that exists between the Civil and Com- 
mon law has long been universally acknowledged. Most of the 
teachings of the latter bear more or less palpably the mark of their 

ploB and deriving new roles from fhem, we find admirably fiilfilled in the case of iSbe 
Boman jnrista. Familiar as liiej were with all the coltore of their times, they knew 
the law not as an aggregate of rules, bat in its scientific onity, aoch as it was disclosed 
to them by its own history and the histoiy of their nation. Thas qnalified, and en- 
gaged in public activity in all the paths of civil life, they underrtood how to make life and 
science harmonize with each other; they readily perceived what life demanded of 
science, and how to advance science without overiooking the just claims of life. With 
instinctive skill they first elicit the essence fipom the matter in hand, then reunite them 
with the greatest care and circumspection, and finally spiritualize and remould the 
material, so that it proceeds out of their hands as it were in new and multiplied forms. 
The legal literature of no other nation can show a casuistry so thoroughly spiritual, 
where the matter of fact only seems designed to corporealize and exhibit the spirit 
Hence there ib no better means for the training of practitioners than the study of 
the Pandects,'* &c. Comp. also the remarks made by Prof. Ftilck (1. c. Vol. I. 
p. LI— LIII.) on this subject, where he at the same time delivers his opinion of 
Blackstone's Commentariee, heartily concurring in the ealogtuma so generally and 
deservedly bestowed on that masteriy performance. 

* But this is likewise trae of all others ; and consequently in the so-called special 
sciences, no partiality should be sufiered to have place, but eveiy effort should be made 
to arrive at perfection. Theology, for instance, when regarded from an elevated point 
of view, is also a general science ; for among all nations it seeks after a knowledge of 
the Supreme Being, and of the relations borne to Him by man, and consequently it 
should have regard to the teachings and experience of other nations as a valuable test 
and an important aid to its inYestigat]ons.»Not otherwise is it with the science of law. 



descent or relationship ; and there is' perhaps bo oae of any un- 
portance on which at least the sqpirit of the Roman law and the 
fruits of its study have not had an influence of some sort. The 
student of the Common law should therefore devote himself to a 
thorough examination of the Civil law : partly in order to recogniae 
the Roman element as far as it has be^ adopted, and, by tracing 
it up to its origin and its place in the system of the Romans, to 
fisicilitate the understanding of it and arrive at a correct perception 
of its application in the new sphere into which it has been intro- 
duced ; and partly, in order to supply and improve whatever may 
be deficient or faulty in the rules thus borrowed. But by far the most 
valuable fruit of this study will be found in the beneficial influence 
which it is calculated to exert upon legal instruction and literap 
(ure, especially by exalting the standard of legal culture. For the 
elevated views that pervade the Roman law and the profound 
insight which its study furnishes into law as a science, and into 
all the legal systems and codes founded on it, lead to a knowledge 
of the origin and connexion of legal institutes, and to their pro- 
gressive attainment of the form in which they now exist ; and tiius 
they preserve the mind of the student from the contracting eflbcta 
of the daily routine of business, and inspire him with the generous 
desire to serve his. country and mankind, by endeavouring to 
bring the noble science to which he has devoted himself some- 
what nearer to perfection. 

The high value therefore which is set upon the study of the 
Civil law IS not to be regarded as exaggerated, because out of the 
whole legal system of the Romans only the private law is to us of 
practical importance. For what is now termed the law of Pan- 
dects or Roman private law, is, as Thibaut has very truly observed 
(System. 8th Ed. § 4. Comp. also Editor's note to ^ 1 12.), scarcely 
any thing else than a system of general legal principles ; since the 
whole law of obligations and of the rights of things is almost of 
equal importance in the relations between state and state, and 
between citizen and state, as it is in those between citizen and 
citizen. 

And let it not be objected to this recommendation of the study 
of the Roman law as a means of instruction, that it belongs to a 
period so long passed away, in which governments and laws were 
less perfect, and science in a less advanced condition than at pre- 
sent For as little as the study of ancient art, when properly 
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understood^ is deaigiied to lead to a mere eopying of the works 
of antiquity for the purposes of our age, so little should the 
study of the Roman law be pursued with the idea of recall- 
ing the dead to life— 4>f reinstating the legal condition of the 
Roman empire. We wish merely to collect the useM fragments 
that remain of those noble pillars of their legal system^ the 
principles of their private law — as a model for study and redec*- 
Iton* Our object therefore is to master not so much the matter as 
the 8|Hrit of the Roman law ; to draw from it valuable scientific 
results ; to attain that incomparable art of tracing legal principles 
and that masterly method of applying them to practical cases» 
which are peculiar to the writers olfthe Pandects, and to which none 
have so closely approximated as the great practitioners of the 
English law. 

Jeremy BerUhamf in contrasting with a well ordered code the 
rode and informal shape which the English Common law has 
assumed, says of the latter that it unites in itself ieJl the qualities 
of an inaccessible, uncertain, and doubtful system of law. Now 
this is certainly true in a tenfold degree of the Roman law, 
wherever it is adopted as a system of practical law ; but where 
merely its study and its use as a scientific authority are in ques- 
tion, no fear can be more groundless than to apprehend that these 
should have any injurious effect, or make the state of things worse 
than it perhaps is already. On the contrary, from the high 
degree of perfection which the theory of the Civil law has 
attaii&ed, after passing through the purifying processes of centuries, 
it may confidently be anticipated, that its present scientific mode 
of treatment will exert a most salutary influence upon that of the 
English Common law.* 

We do not, however, by any means claim that the Roman law 
is entitled to the appellation of ratio scripta. No such thing will 
ever be found. Nay, it cannot be considered as •* written reason** 
even in the sense that it constitutes a system of principles adapted 



* It cannot be donbtMl that thespread of the knowledge of the Civil law will pro* 
dnoe this most deniable nstult ;•— a view which can be joitified by referring to the older 
legal history of Enghmd benelf. <« With the middle of the twelfth centory," says Falekf 
1. c. p. zxT.t "begins in England, as in moat other oonntries of Europe, the influence of 
scientific studies and of juridical literature on the domestic law. In England, too, tlie 
knowledge of the Rqman law seems to haye given the first impulse to a soientifio tw Bi i 
ment of the national law." 
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to the wants of our own times.* However excellent may be the 
cognizable abstract principles of law, it is nothing but a wild fancy 
for the extoUers of Justinian's law to claim for it such a universal 
character with respect to all ages and nations, or for the ultra 
advocates of codification to insist that such a law can ever be 
realized. No one will deny that the Civil law contains a multitude 
of sound germs which have been developed in the true spirit of 
justice and equity ; still there would be little wisdom in following 
its blind admirers, and regarding all its provisions as of unrivalled 
excellence. The true jurist must every where and at all times 
consider it his task to protect, as the most precious jewel, the 
national element of the law of his country, and at the same time 
to use his best exertions, whether as practitioner, author, or legis- 
lator, to elevate the actual law of the land to a higher general 
standard, and to this end he ought to avail himself of the best 
lights which experience can furnish, whether these come from 
a foreign or native source. Hence we insist upon our motto : No 
nation should ever subject itself to any other law than its awn ; but 
the study of the laws of ancient Rome should in no nation be 
neglected. 

It remains for us to give some account of the life and writings 
of Mackeldey, and in particular pf the history, objects, and merits 
of this Compendium, and our own labours and leading views in 
editing it 

Ferdinand Mackeldey was bom in Brunswick, the capital of the 
duchy of that name (which is also the native country of the 
Editor), on the 6th of November, 1784. He received the rudi- 
ments of his classical education in the gymnasium of that city. 



* *' LawB aad institations (to speak with Jeferson) most go hand in hand with the 
progress of the homan mind. As that becomes more developed, more enlightened, as 
new discoveries are made, new tniths disclosed, and manners and opinions change 
with the change of circamstances, institations must advance also, and keep pace with 
the times." Many distinguished jurists of both hemispheres have indeed frequently 
asserted that the Civil law constitutes a body of **raUon ecrUe,** But after making 
the necessary deduction for exaggeration, nothing more remains to be admitted than 
that it has been and still is regarded and used as a universal fountain of law, 09 far 
at Us principlet are found to be adapted to the modem state of things. We are 
here remindeid of what is said on this subject by Thibant: "The principles of the 
Boman law, as of every positive law, are not of a uniform value ; many arose from equi- 
table and liberal sentiments, while on the other hand many are dictated by a spirit of 
severity and despotism." 



He continued his studies in the pedagogium of Helmstedt, a small 
town situate a few miles from Brunswick^ which dates its origin 
from the tenth century, and now contains about seven thousand 
inhabitants. He afterwards proceeded, in order to complete his 
preparation for the academical course, to the Collegium Caro- 
linum. 

In this lyceum,* a connexion with which as a student the 
Editor always remembers with gratitude, there are from fifteen to 
twenty professors for the different departments. Its object is to 
form a connecting link between the gymnasium and the university, 
by ftimishing general instruction in philosophy and philology and 
introductory courses for the several faculties. Before the French 
or sa«called Westphalian usurpation, a great many foreigners were 
attracted thither by the fame of the institution ; but since that 
time, the number of students, consisting mostly of natives of the 
city of Brunswick, has usually been confined to from one hundred 
to one hundred and fifty.f The diminished resort to this insti- 



* In Germany, as is well known, the suoceariye steps of a liberal edacation aro ogq- 
dacted throagh the gymnasiani, the lyceom, and the nnivernty. The gymnaBia and 
lyceuma serve for the ^leparatory, and the nniversitieB for the finishing connes. Ez« 
oept in the aoath of Qennany, thelyceams are eyery where deormuing in namber, and 
indeed have become nearly sapeiflnoos ; since the npper danes of the gymnasia, as 
now constitated, can very well supply their place. The preparation in the gymnasiam 
lor the study of a learned profession in the oniyersity, commonly requires fiom eight to 
twelve years ; while to the stndy of the profewion itMlf in the university only three 
yean are nnally devoted. With perhaps the exception of Aostria and Bavaria, the 
prevailing spirit in the gymnasia, thanks to the leniency of discipline and the feeling of 
independence inseparable from high mental culture, is sound and vigorous ; and it is 
only to be lamented that the plan of instruction is too esclusively ooenpied with classi- 
cal studies, to the neglect of other not less important branches. 

f From 1807 to 1814, the duchy of Brunswick formed a department of the French 
Cngdom of Westphalia, with a prefect at its head, whose residence was in the city of 
Brunswick. As in the other countries incorporated into diis kingdom, so in Brunswick 
the French civil and criminal Codes were introduced, together with public and oral pro* 
ceedings ; all special and privileged jurisdictions were abolished ; and the manorial bur- 
dens resting upon the peasantry were either removed or declared commutable. The 
general laws enacted for the kingdom were promulgated through a law-bulletin in the 
French and German languages. After the battle of Leipsic, Duke Frederick William 
Tetumed to Brunswick ; and as early as January, 1814, he put an end to the prefecture 
and the use of the French Codes, annulled the system of civU procedure and judicial 
organization introduced by the Westphalian government, and restored the state of the 
law which existed before the occupation of the duchy. Of all the innovations of the 
French, nothing was retained but the Westphalian system of taxation, becanse it 
secured a large revenue, and the abolition of the privileged jarisdictioiis, became 
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tution ig no doidbt chiefly to be ascribed to the conskierable 
improvements which have of late been efected in the gymnasial 
institutions of northern Germany, and which have rendered the 
lyceams of less importance Aan formerly. 

Mackeldey, thus prepared, returned at the age of eighteen to 
Helmstedt, in order to prosecute in the state university of that 
place the study of the science of law, which he had selected for 
his profession. In the year 1806, Mackeldey, having completed 
his academical course, obtained the degree o{ doctor ^riusqe juris. 
The treatise which accordmg to custom he wrote for the occasion, 
was published under the title: Dissertatio inauguralis, quatenus 
actio de rtcepto contra aurigas et curatores mercium sea speditorea 
competat Helmstedt, 1806. ; and it bore ample evidence to his 
practical talents and profound learning. 

Following the bent of his inclinations, he entered the same year 
on the practice of law. Although in addition to his practical 
employments, he at the same time gave lectures as fvvoaiim 
docens in the university of Helmstedt, it was by no means his 
original intention to make academical instruction his profession ; 
but he seems by so doing to have unconsciously revealed a pro- 
sentiment of his future destiny, as brought about by circumstances 
over which he had no control. In the year 1807, without any 
previous sickness, he was suddenly afflicted with a hardness of 
hearing from which he was never afterwards relieved.* To this 
misfortune, which in itself formed a great impedim^it to the pur- 
suit of practical business, were added the political occurrences 
of that period (see note. p. xiii.), which led to great changes 
in the administration of justice, and among them to the introduction 



Ihu alto &voQred the government. That the amvenity of Helmitedt (founded hf 
dnke JulioB Sept. 15th 1576, and dinolved by the Weatphalian gOToniment on the 
10th of Dec. 1809, after two hundred and twenty-three yeacB of honorable eziit- 
ence) was not restored, appears to have been owing to the early death of duke 
Frederick William (d. Jane 16, 1815), and to the fact that the coontry, on account ef 
tiie minority of the hereditary fNrince Charles (now ez-duke, and the first German 
prince expelled by his people), fell during the years 1815-1823 under the tutebr 
government of the prince regent of England, afterwards king George IV. 

* A number of years ago the Editor had an opportunity of conversing with some yonng 
jurists who had been pnpib of Dr. M^ckeldey in Bonn, in the later part of his life. 
While bestowing the highest praise on his admirable leotnres, his many amiable qualt* 
ties, and his happy talent for imparting instmction, the; often mentioned the diitraasftil 
f celinga which bk d^afnuss occasioned to 
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of public and oral instead of the former secret and written pr^ 
ceedings in the courts. 

Thus Mackeldey saw himself compelled to forego his wish of 
devoting himself to practice in the courts, and to adopt the career 
of academical teacher as his- future calling. The great applauM 
b^towed upon his lectures as private instructor, the excellence of 
his perscmal character, and his profound scientific attainments^ 
could not fail to procure him the favour and esteem of the mem- 
bers of the juridical faculty ; and thus was opened the way to his 
appointment, as early as the year 1808, to a professorship of law 
in the university of Helmstedt. When in 1809 this institution was 
suppressed (see note. p. xiii), he was removed by the French 
government in the same year to the university of Marbur^^ — ^ 
town in the electoral principality of Hesse-Cassel, then also incor- 
porated into the temporary kingdom of Westphalia, situate 
between Cassel and Frankfort on the Main. In the year follow- 
ing he published, in connexion with Ed. Schrader (since highly 
celebrated as a civilian, and now professor of law in Tubingen), a 
brief view of the system of Justinian's Pandects after the plan of 
Hellfeld's Manual, under the title : Ed. Schrader et Ferd. MacheU 
dey^ Conspectus Digestorum in ordinem redactorum ad Hellfeldii 
Jurisprudentiam forensem, etc. Helmstedt, 1810. 

In the year 1811, Mackeldey was promoted to the rank of 
ordinary professor of law in the university of Marburg. It wag 
m this year that he published his treatise entitled : Theorie det 
Erbfolge-Ordnimg nach Napoleons Gesetzbuch. Marburg, 1811. 

A brief pause now occurred in his literary publications, but 
only to distinguish more brilliantly the period of his residence at 
Marburg ; for it was there he prepared for the press the work 
now offered to the public in an English dress. It did not make its 
appearance until the year 1814. I shall defer for the present any 
particular observations on this work, in order not to interrupt the 
account of his literary labours. I desire here merely to add that» 
although Mackeldey, by his previous writings and by his efficiency 
as a public teacher, had already procured for himself distinguished 
consideraticm, the appearance of the Compendium, in which the 
copiousness of his civil learning is displayed in such a masterly 
and pleasing manner, enhanced his reputation greatly ; and in- 
deed the numerous editions which were called for in rapid suc- 
cession, show how completely his fame h&d become estaMisfaed. 
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He received in conBequcnce, in the year 1819, a call to a profefr 
sorship of law in the then newly established university of Bonn in 
Rhenish Prussia, which he accepted ; and two years afterwards he 
was appointed president of the Collegium Juridicum* in that 
university. But at length, being desirous of devoting himself more 
inseparably and exclusively to the duties of his office and to his 
literary labours, he resigned the presidency, after having for 
seven years performed the functions attached to it From that 
time forth his penetrating glance was turned to many different 
departments of legal science, as is shown by the number of 
writings he produced during the remaining seven years of his 
life ; while his attention was also constantly directed to the 
improvement of the successive editions of his Compendium. 
Thus there issued from his pen, at brief intervals, the following 
writings: Grundriss zu Vorlesungen iiber gemeines Deutsches 
Lehnrecht Bonn, 1828. — ^Dissertatio de ordinum provincialium 
in Gerpania origine. Bonn, 1832. — Rechtliche Erfirterung der 
Frage: Ob der § 71.t der Kurhessischen Verfassungs-Urkunde, 
auch auf den Deputirten der Landes-Universitat (Marburg) zu be* 
Ziehen sei, oder nicht. (Pub. anonymously.) Bonn, 1833. — 
Grundriss zu Vorlesungen iiber den gemeinen Deutschen und 
Preussischen Civil-Process. Bonn, 1833. — Grundriss des Erb- 
rechts. And Excurse uber einzelne Rechtsmaterien. Bonn, 1835. 
—The last two writings were published shortly after his death, 
which took place October 20th 1834, just before completing his 
fiftieth year. 



* A body compofled of the profeason of the law fiusalty, for dedding qaestboB tab- 
mitted to them by the coortB, and for giving counsel in difficult cases. 

t This section of the Hessian constitution contains that fiunous priyilege granted to the 
goyemment in almost all the constitutions of the €rerman states, by which the election 
of a public officer, whether lay or clerical, to the chamber of deputies mast be com- 
municated to the goyemment for confirmation. In order to fiicilitate the swallowing 
of this bitter pill, the section is so worded as to make it seem necessary , in order that 
the government may provide for the temporaiy administFation of the duties of the 
office ; but for this purpose a simple intimation would of course be all-sufficient. And 
although it is said that the government can refuse such confirmation only for some 
weighty reason, long experience has shown how unwise it is to intnist the inteiv 
pretation of a constitution to those whose interests are to be promoted by its perversion. 
Mackeldey,inthe treatise above mentioned, propounds the question, whether the elec- 
tion of a professor, as a representative of the Marburg university at the diet, would need 
to be confirmed by the goveiflment 
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We thus see that the inyestigations of Mackeldey were ex- 
tended to many topics out of the Civil law. It is only to be 
regretted that death snatched him away so early from the field of 
his labours, and prevented him from carrymg out the plan he had 
conceived of publishing a comprehensive manual of Pandects.* 
In August of the year 1833, he had signified his intention of bring- 
ing out the first part in the course of the following year. As far 
as the Editor knows, none of this work has as yet appeared ; and 
it is to be presumed that the materials prepared for it were not, as 
had been hoped, sufficient to warrant their posthumous publication. 

We proceed now to give a more specific account of the work 
before us. The present Compendium appeared originally under 
the title of Lehrbuch der Institutionen des heutigen Rdmischen 
Rechts, in the year 1814. The second edition, entirely rewritten^ 
was published in 1818; and in it the title was changed to its 
present one of Lehrbuch des heutigen Rihnischen Rechts* The 
third edition, enlarged and improved, appeared in 1820. The 
fourth edition, revised and enlarged by the addition of the cata- 
logue of Civil law literature (contained in pp. 101-119 vol. I. of 
the present edition), was divided into two volumes, the form 
which the work has since retained ; it was published in the 
year 1822. The fifth edition appeared in 1823, and the sixth 
in 1825 ; both of them much improved and enlarged, but still 
retaining the system of Institutes adopted in the first. In the 
seventh edition, which appeared in 1827, the plan of Institutes 
was replaced by that system which will be found described in 
§ 115; in the eighth edition, published in 1820, the doctrine 
of bankruptcy was appended. The ninth edition, revised* and 
still farther enlarged, appeared in 1831 ; the tenth, greatly 
improved, in 1833. The eleventh and twelfth editions were 
published after Mackeldey 's death, in 1837 and 1842, under the 



* The tenxiB " Institates" and " Pandects^' (comp. p. xiz, note *) hare been rather 
improperly retained to the present day, to denote tyitematie leotores at works on the 
Civil law ; when used in this sense, they signify nothing more than the elements or a 
complete exhibition of aU the details of the Boman private law. Neither of these 
terms however must be understood as having any exciosive reference to Justinian's 
Institutes or Pandects ; for the principles laid down in coropendiums or lectures thua 
entided, are drawn from the whole of J[nstinian*s collections, and at the same time 
such earlier and later sources are consulted and referred to, as can contribute to con- 
firm or explain the law of Justinian, or affect its application to modem times. See 
t$ 107-110, 115, and Editor's note to $ 108. 

B 
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superintendence of Dr. Rosshirt, professor of law in the uni- 
versity of Heidelberg. 

The uncommonly favourable reception which this work of 
Mackeldey met with in Grermanyy soon attracted to it the attention 
of foreign jurists ; and scarcely ten years had elapsed after its first 
pubIication,when a French translation of the Introduction appeared 
under the title : Introduction i I'^tude du Droit Romain ; traduite 
de I'allemand de M. F. Mackeldey, par M.. L. Igtienne. Paris, 
3825. And again: Revue, augment^e, prec^d^e d'un precis en- 
cyclopedique, et suivic d'une nouvelle restitutiop de la Loi des XII 
Tables et de I'Edit Perpetuel, par M. L. A. Warnkdnig. Mons, 
1826. 

There also appeared a Spanish translation, based on the French 
one, and entitled : Introduccion al estudio del Derecho Romano 
estractado de los Elementos de Mackeldey, par D. L. CoUantes 
Bustamente. Madrid, 1829. (With an Appendix on the Influence 
of the Roman Law on iSpanish jurisprudence.) 

Afterwards appeared also a French translation of the General 
and Special Parts, with the title of: Dr. F. Mackeldey, Manuel 
de Droit Romain. Traduit de I'allemand sur la lOme Edition. 
Par Jules Beving. Brussels, 1837. 

A complete translation of the entire work in the Russian lan- 
guage, edited by Nicol. Roshdestwensky, was pubUshed in two 
volumes, St. Petersburg, 1829 and '30, containing some addi- 
tions relating to the Roman law in Russia. 

A few years ago it also appeared in .a Greek dress, under the 

title of: ^spS. MomxsTJsv, 'Ev^sipi^iov rou Pu/xaixou ^ixaiou. Msra^paufSh 
(x «ou Fffpjxavixou uato F. A. PaXXij xou M. Psvispi). Athens, 183 8. 

To speak now of the original itself, every one who has had an 
opportunity of comparing the later with the earlier editions, and 
has remarked the numberless improvements, augmentations, and 
corrections in which they abound, must be convinced of Mackel- 
dey's uncommon zeal for science and of his readiness to receive 
instruction. In this last respect it will be interesting to quote a 
sentence of Cujacius (Observ. lib. 2. cap. 37.), which Mackeldey 
chose for his motto and constantly bore in mind : " Utinam qui 
hoc tempore jus nostrum interpretantur, Papinianum imitati, 
quae vel falso vel inepte aliquando et senserint et scripserint, in- 
genue retractent ; nee eis, contra quam postea rcsciverint, tarn 
obstinato tamque obfirmato animo (uti faciunt) perseverent" 
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Before 1814, there were but few systematic corapendiums of 
Institutes.''^ The best among them were those of Hofacker and 
Hugo ; but in practical utility, simplicity, and perspicuity, they 
are far excelled by Mackeldey's. He perceived what was needed 
by the teacher as a guide, by the student as a text-book, and by 
the practitioner as a compendious manual ; and the want thus 
discovered he was able in the most satisfactory manner to supply. 
There already existed several good systematic compendiums of 
Pandects, and among them the masterly production of Thibaut, 
which Mackeldey could consult with advantage. Since that 
time there have appeared a great number of systematic compen- 
diums both of Institutes and Pandects. Yet notwithstanding' 
these rival publications, it may be asserted without fear of con- 
tradiction, that Mackeldey's work has only continued to increase in 
favour and general reception, and that no other manual of the 
Roman law was ever so widely adopted as a text-book by pro- 
fessors in the German universities. A good deal of this success 
was owing, among other excellencies of the work, to the circum- 
stance that Mackeldey made it in the course of time (what the 
original plan of the work very well permitted) a medium between 
a compendium of Institutes and of Pandects, and thus set certain 



* As early as the time of JaBtioian, it was ciutomary to begin the itudy of law 
with the exegesis of the Institutes, which were especially designed for that purpose | 
and after this elementary instruction, the exegesis of Justinian's Pandects was taken up 
for the more thorough study of the details of the law (the exegeticdl legal method). The 
eixegetical methodi to which Justinian gave the sanction of law in his const. Omnem 
reipubl. (in Prooem. Pand.), was retained by the glossators (see ^ 80, and Editor's note, 
p. 64 seq.), whose teachings in like manner consisted of elucidations of the text of Justi* 
nian's law-books; and in due time this method of legal instruction was transported 
from the Italian universities into those of other European countries. But at length the 
mastery of the immense mase of details in Justinian's collections was found to require 
too great an expenditure of time and labour, and to render perpetual references and 
comparisons necessary, for the purpose of bringing together all the scattered p&asages 
which belong to each subject. It consequently fell into disuse in the course of the 17th 
oentoiy* It was succeeded by the dognuUical method, according to which the laws 
themselves were no longer expounded, but their contents were taught ; and this was 
effected by basing the instruction on text-books in which the principles and definitions 
contained in Justinian^ collections were arranged according to their subjects. At 
first the compilers of such works were content to retain the order of the tiiles of Justi- 
nian's Institutes or Pandects (the dogmatic legal method). This however was soon 
seen to be a lame expedient ; although it prepared the way for entirely abandoning the 
so-called legal method, and substituting the tyttematicj or as Domat caUs it, the " natU" 
ral" order. This method has become more and more common in later times ; and 
since the end of the last century, it has been adopted in almoet all curapendinms. 
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bounds to the fulness of the details. This was not only beneficial 
to the student, furnishing him speedily and certainly with a 
knowledge of general principles; but it also recommended' the 
work to the practitioner in ordinary cases, by the ease with which 
it was referred to. The Author*s design was to present only the 
leading principles of Roman law in its modem application ; and 
this he has accomplished, by means of an uncommonly perspicuous 
and simple mode of treatment. 

But these very merits of the work have shocked many friends 
of the penchant, so common in Germany, for useless and unpro- 
fitable learning ; who in their fondness for theorizing seem appre- 
hensive lest antiquarian and learned topics should be divested of 
their mysterious sanctity, by being discussed in a common sense 
and intelligible manner. Such persons seem to imagine that the 
boundless ocean of science can best be explored when the adven- 
turous navigator sets out on his voyage without chart or compass 
to direct him ; and as they cannot conceive that a popular view of 
science can be other than superficial, it was not to be expected 
that Mackeldey's work would receive any favour at their hands. 

It is our opinion, however, that the student who with the help of 
this Compendium easily acquires a clear and comprehensive idea 
of the grand features of the legal system of the Romans, will pro- 
ceed with so much the greater zeal to conquer the inherent diffi- 
culties that attend the deeper study of the law sources, the com- 
Efientators, and the other literature of the subject. It has been 
considered as barbarous by many, that Mackeldey has not given 
a more complete account of the ancient Roman law ;* but on the 



* With regard to this, we think it intereiting to make here a reference to Maekel- 
dey'B own remarks oommunicated to the late Prof. Thibaat, and alluded to by the 
latter*in his article " On the ao-called historical and non-historical schooU" (pablisfaed in 
the Archiy. Civ. Prax. Vol. 21. No. 3.), where Prof. Thibant tays: *' The asaertion that 
I was a contemner of legal histozy is a calumny which only the pitiable position of my 
adversaries and their still more pitiable aims and ends can enable me to comprehend. 
For it was I who, in 1808, commenced the Legal Annals of Heidelberg (Heidelberger 
Jahrbucher der Jorisprodenz and Staatswissenschaft. No. 1 .) I^ith a treatise in which I 
nrged, that naked dogmatism should be generally abandoned ; and the example set by 
me in my own lectures of Institutes and Pandects, in which since that time I have al- 
ways endeavoured to illustrate every doctrine by references to internal legal history, 
has been followed by all the better academical teachers of law. Mackeldey indeed 
oould never resolve to give up his purely dogmatic lectures, even though he acknow- 
ledged the great advantages of the method recommended by me. He wrote me to 
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whole this is clearly a merit in a book designed as an introduction 
to the study of the modem Roman law. and in which the fullest 
practical treatment of the materials demanded that the historical 
element should be made subordinate to its principal aim; still, 
wherever a sensible defect in this respect appears in the work, the 
Editor has endeavoured to supply it 

Among the upright jurisconsults of Germany, there are many, 
both theorists and practical men, who will cheerfully acknowledge 
that they have not only learnt much from the study of Mackelde/s 
bookf but that even in cases of doubt and difficulty it is by no 
means the last to which they turn for information, advice, and 
authority. The simple fact that during a period of thirty years, 
twelve editions of the Compendium have been called for, gives a 
distinguished proof of its value ; and this testimony is strengthened 
by the additional fact that it is used as a text-book in most of the 
German universities, that it forms a standard work of reference 
both for theory and practice, and lastly that it has been made the 
property of so many other nations. 

In delivering this estimable work to the wide-spread nations 
that use the English tongue, it is scarcely necessary to remark, 
that it is designed not merely for students, but also for professional 
men. To the former, it will serve as a pleasant introduction to 
the wide domain of legal science ; and the latter will not disdain to 
reap the advantages to be obtained from the study of another legal 
system, whose universal character gives it such great importance, 
and which is so intimately related to their own. A comparison of 
the two cannot but extend their views of the science of law iii 
general, and even give them a profounder insight into many parts 
of their own law. 

Although the observant reader cannot fail to ascertain the views 
which have guided the Editor in the plan and entire arrangement 
of the work, still some explanations on this point may here not be 
out of place. 

that effect, fix yean beCore hii death ; bat at the same tune he added that he felt omn* 
pelled to abstain in hia Compendium from diacmaing sabjecta of intenial legal hiatuiy ; 
for, hardly dealt with and persecated as he was, should he give such historical illustm- 
tiona, he would run the risk of being so harrassed by his persecutors in their arrogance 
and self-conceit, that hia life would be to him a burden. Of courae I could not dispute 
the point with the noble-hearted man whom deafness had made so very diffident, 
especially as there was every probability that his fears were by no means groundr 
less.*' 
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First of all, the Editor, feels it his duly to give a brief account 
of the plan which he has followed in treating the original. 
The work now presented to the public, as will be seen from the 
title-page, lays claim to the character, not of a translation, but of 
an English edition of the German original. In a work of positive 
science, designed both for study and practical use, the narrow 
views of the mere translator are the surest means of rendering it 
impossible to truly nationalize a work composed in the language 
of another people. In transplanting the tree under another sky 
and into another soil, every thing must be done to ensure its being 
taken sound from its native bed, and also to consign it to its new 
abode with all the precautions necessary to its independent, pros- 
perous, and fruitful growth. The Editor flatters himself that no 
one who thoroughly weighs the great additional amount of labour 
which he has imposed upon himself in diligently carrying out the 
views here expressed, will deny that the value of the work for its 
present sphere has been greatly enhanced. In the text^ the Editor 
has permitted himself to make as few alterations and insertions as 
possible ; and wherever he has added any thing of his own, he 
has distinguished it from thp original by the signature K. With 
the notes of the original (here printed in double columns) he felt 
himself compelled to use a somewhat greater freedom, and above 
all to revise and reduce to greater uniformity the observations 
contained therein, which had been gradually accumulated in the 
course of different editions, and to incorporate with them an ex- 
tensive selection of passages from the Roman law sources not to 
be found in the original. Lastly, in his own notes (which run 
across the width of the page) the Editor has sought to elucidate 
more fully the doctrines laid down in the text by historical and 
dogmatical explanations ; to correct errors and inadvertencies ; 
to discuss controverted points; to furnish illustrations from 
the stand of legislation and comparative jurisprudence ; to 
remove obscurities, by furnishing' examples ; and generally, to en- 
liven the whole by freely discussing the topics presented. In 
this manner the size of the work (although made less obvious by 
the smallness of the type and the condensed style of printing) is 
increased by more than one half. This mode of proceeding seemed 
to be indispensable: because the numerous works at the command 
of the German jurists, and which are cited or referred to by 
Mackeldey in his notes, are almost wholly inaccessible to 
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American and English jurists ; while the domestic literature of the 
Civil law is as yet very scanty. The sententious brevity with 
which the original is written, is owing in part to the expecta- 
tion that the more specific and minute knowledge required would 
be obtained through academical lectures and other sources of in- 
formation. The value of the work would therefore have been 
greatly diminished for the English public, had I not endeavoured 
to supply these deficiencies. 

As regards the references to books and periodicals written in 
modem foreign languages, and which few can be supposed to have 
access to, there were three courses open to. my choice : viz. either 
to omit them altogether, to select such of them as might seem the 
most important, or to retain them all as they stood. The reasons 
in favour of the last of these methods seemed to me so conclusive, 
that I have not hesitated to adopt it, regardless of the labour and 
expense which it involved. The design of these numerous re- 
ferences is to justify the principles and views presented in the 
text ; to point out the concordant or discordant interpretations, 
arguments, and opinions of other civilians ; and to indicate the 
sources from which a more intimate knowledge of the subject may 
be derived. The reflection that to many these references must 
be useless, could not induce me to withhold from the work that 
completeness which is of importance to those who wish to 
devote themselves to a deeper study of the literature of the 
Civil law ; though it has caused me to be more sparing of my 
own additions to them than I otherwise would have been. 

As many readers of the work will not be in possession of the 
sources of the Civil law, and as it is convenient to have at hand a 
selection of the most important passages in a correct text for the 
sake of comparison, I have felt that it would be no inconsiderable 
improvement, to incorporate into the book at least a good portion 
of the passages cited, and thus to fortify the text by letting the 
sources from which it is drawn speak for themselves. The ex- 
cerpts from the Pandects will be found particularly copious, 
' which cannot but be welcome from the fact that they constitute the 
true kernel of the Roman law ; the Institutes on the contrary, as 
they are in almost every one's hand, I have quoted very sparingly. 
In this manner the veil which conceals from many this sanctuary 
of law will at once be withdrawn; and the student will not only 
become acquainted with the abstract principles of Roman law as 



laid down in modern compondioms, but will be enabled to test 
these principles for himself, and thus obtain a profounder and 
more independent ki^owledge of the subject. 

As regards what had already been effected by Dr. Rosshirt in 
preparing the last German edition for the press, all those who are 
acquainted with the difficulty of conscientiously editing a scientific 
text-book prepared by another hand, cannot but award him the 
sincerest commendation for his successful efforts to bring the book 
nearer to perfection. The twelfth edition, published under the 
supervision of Dr. R., I have made the basis of my own ; although 
I have felt compelled to deviate from this edition and to return to 
the last one published by Mackeldey himself, wherever Dr. R.'s 
alterations or omissions seemed to me faulty or not fully adapted 
to the spirit and plan of the Compendium. The order of the 
original I have in general closely adhered to ; but while I have 
preserved the division into sections as nearly as practicable, I 
have adopted a simple and regular numbering throughout, in 
place of the confused one which had arisen in the course of the 
numerous editions which the original has gone through. 

There remains for me only to render my acknowledgments to 
that eminent philologist, Mr. William W. Turner^ and to my 
friend John Moffat^ Esq. for the efficient assistance they have 
lent me towards the accomplishment of my performance ; and 
to give public expression to my feelings of gratitude towards 
my distinguished patrons and friends both here and abroad for 
the many favours which their uncommon kindness has conferred 
upon me. 

Trusting that it will form a not unimportant addition to the 
literature of the Roman law already extant in the English lan- 
guage, and that it will tend to infuse higher views and a more 
scientific spirit into legal studies in general, I now commit the 
work to the reader's candid examination. 

PHILIP I. KAUFMANN. 



Nsw-YoBs, September 1, 1645. 
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FIRST DIVISION.* 

DEFINITIONS OF LAW AND LEGAL SCIENCE.* 

J. Bight and Law in General, 

§ 1. Right, in its general sense, is all that agrees with a law^ that is, 
with a general iiile which must necessarily he oheyed. A law is either 
physical (lawof nature), as whenitrests upon a necessity of nature, which 
excludes the possibility of any resistance ; or moral (law of liberty), 
when it is founded upon a necessity of human reason, where contraven- 
tion is possible, but forbidden. Physical laws, therefore, establish the 
rules of physical possibility and necessity of action (power and neces- 
sity), while moral laws establish the rules of moral possibility and 
necessity (freewill and obligation). Legal science is concerned only 
with moral laws that regulate the free conduct and action of man.^ 

(a) The following are among the most use' trina Pandectamm. 3d Ed. Halle, 1830. — 
fill -works to be consulted preparatory to the WarnkurUg, in the introduction to bis Corn- 
study of the B>oman law : Hauboldj "SrtBco^- mentarii juris Romani privati. Liege, 1825. 
nitajaris Romani. Leipsic, 1796. — Idem,Li< — Idem, Vorschule der Institutionen und 
neamenta institationum jur. Romani. Edited Fandecten. Freiburg, 1839. — Clossiiut, Her- 
by Otto. Leipsic, 1826. — /f{£^(7,*EncycIop&- mcnentik des Romiachen Rechts. Riga and 
die. 7th Ed, Berlin, 1823; 8tb Ed. 1835.— Dorpat, 18^9.— SckiUiTig, Institutionen und 
Gluckt Einleitung in das Studium des Romi- Greschichte des RSmischen Privatrechta. No. 
Bchcn Privatrechts. Erlangen, 1812. — Span- 1. Leipsic, 1834. 

genberg, Einleitung in das Rumisch-Justi- {b) Hugo, Encyclopadie. 7th Ed. p. 9. — 

nianeischc Rechtsbuch. Hanover, 1817. — T2//i7Uznn,Handbuchfiirangchende Juristen. 

Muhlenbruck, in the introduction to his Doc- Halle, 1828. $ 1-25. 

* This Division woidd have been placed more correctly at the beginning of the 
General Part. The author of the Compendium was probably led to introduce it here, 
by a desire to give at once a few general definitiona, before entering upon the exhibition 
of the subject at large. The Editor therefore reserves his remarks upon the contenta 
of this Division, for the Greneral Port ; and at the same time he would refer tho reader 
to his observationa in the Preface. 

1 
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77. Law in regard to Human Action. 

§ 2. With regard to the free conduct of man, the word jus (moral law) 
has a double signification. 1. Jus (law) denotes, in its objective mean- 
ing, those laws and rules which men as rational beings, in their mutual 
relations, are to respect as the standards of their free actions {jus est 
norma agendi; jus is a rule of conduct). These laws and rules are 
juridical, when they establish rules which the inhabitants of a state 
may if necessary be compelled, through its public authorities, to 
observe ; or ethical, when they consist merely of moral precepts, for the 
observance of which no coercion is practicable.* The voluntary 
conduct of man in conformity with the precepts of law, is called justice 
(justitia)} 2. Jus (right) in its subjective sense, means the right to 
act, viz. the moral license to act or demand (jus estjacultas agendi /jus 
is a license to act). In this meaning it signifies, therefore, the favourable 
relation of one man to another, and in certain cases is denominated 
privilege.* 

1. Jus, iif ITS Odjbctiyk Meaning. 
A. Nataral and Positiye Law. 

§ 3. Jus (law), in its objective meaning, is usually divided, according 
to its foundation, into natural and positive law. By natural law, is under- 
stood the law discoverable by, and derived from the abstract ideas of 
human reason, or the doctrine of the general and necessary conditions 
upon which the external liberty of each individual may comport with 
the liberty of a whole community .•* Positive law, on the contrary, 
is the law established by historical facts, or the sum of those principles 
which are acknowledged in a state as principles of law, and conse- 
quently have authority as such.* In every state, general acknowledg- 
ment and observance form the foundation of all positive law ; and upon 
it, in every nation, the character of the people, the manners, religion, 
form of government, and many incidental facts and events, exercise 
the greatest influence. This explains, on the one hand, the reason why 

fa] Hugo, 1. c. p. 9-14. bnch des Natnrrechts, als einer volkstfaum- 

\b) pr. J. 1. 1. "JuslUiaeet constanset per- lichen Rechtsphilosiophie. Lcipsic, 1823. — F. 

petaavolantaBJassuiimcuiqiic tribucndi." — J. Sfahl, die Philosophie des Rechts nach 

fir. 1. pr. } 1. fr. 10. pr. D. 1. 1. gcschichtlicher Ansicht Vols. 1, 2, 3. Hei- 

{c) £. g. the right of leading water through deU)crg, 1830, 1834, 1R37. 

the gronnds of another, pr. J. 2. 3. (e) The Romans called it Jut civile, or Jut 

(oj It is therefore sometimes called the proprium civUcUit. $1. J. 1.2. — fr. 9. D. 1. 

doctrine of philosophical law, or metapkytict 1. " Omncs popnli, qui Icp^ibns et moribos re- 

of the lave; bat it is by no means to be taken guntnr, partim sno propno, partim oommnni 

as synonvmons with iha philotophy of poti- omniam oominom jure ntuntor. Nam^ti4Mi 

Uoe law {^ 9). For the diflerent views in re- quitquepojmlut ipse tibijut conttiiuit, id ip- 

gard to nataral law, see : Falck^ Encyclo- tint proprium ctviUUit est : vocaturque jut 

padie. 3d Ed. $ \%-^l .—Baumback, Lehr- civile,'* 
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positive laws are dissimilar amoTig different nations, whilst the natu- 
ral law is every where one and the same ; and, on the other hand, 
why the latter, on account of its heing derived from reason, forms, and 
ought to form, the basis of every positive law.** 

B. Sources of the Positive Law. 

§ 4. The positive law of every nation rests, with respect to its origin and 
90urceSy partly upon explicit laws, dictated by the supreme power of the 
state (jus quod ex scripto constat) , and partly upon usage and custom 
{jus quod sine scripto V€ntt)J* 

a. Explieil Law, 

§ 5. Law {lex)f in its strict juridical meaning, is a precept given by 
the supreme power of the state, for its subjects to obey : it is founded, 
therefore, upon the will of the legislative power. In order to obtain its 
binding force, it is necessary that it be made known to those for the 
regulation of whose conduct it is intended. This publication of the 
law, which is made by the supreme power of the state, with the design 
of securing submission to it, is cviWed pramuJgatio legis,^ and may be ef- 
fected in various ways. Laws have no binding force before their pro- 
mulgation ; consequently, as a general rule, their effects extend only to 
the future, and not to the past {lex nova adpreeterita trahi nequit).^ 

[a) $ 11. J. 1. 2. " Sed natnmlia quidem Anwendang einea neuen Gefletzbaches, in 

jura, qusB apad omiies gentes pereeque ser- the periodical entitled Germanien. Vol. 3. 

vantur, divina qaadam providentia constituta, No. 16. Idem, Pracdsche AusfuhniDgen. 

semper iirma atqae immatabilia permanent. Vol. 2. p. 385. — A. D. Wjber, Riickan- 

£a yero, quaa ipsa aibi qaeaae civitas cousti- 'wrendung positiver Geaetze. Hanover, 1811. 

toit, scBpc mntari aolent, vel tacito conaensa — Von Hcrreatorjf, Zaruckwirkende Kraft 

popoli, vcl alia lege postea lata." See also fr. der Gesetze. Das.scldorf, 181S; and im- 

6. D. 1. 1. proved under the title : Abhandlung uber die 

ib) $3. 9. J. 1. 2. — fr. 6. $ 1. D. 1. 1. See Eigenheitder Gesetze in Ansehnng der Zei- 

below, ^ 113. ten. Frankfort, 1815. — Zelier, Eechtliche 

{c) In the times of the Bepnblic, the Eo- Wirkangnener Gesetze dieGuterverhaltniase 

mans understood by ** promulgare legem" to and Erbschaften unter Eheleaten betreffend. 

make the nropoiolot a law publicly known, Heilbron, 1812. — J. D. Meyer, Frincipes snr 

to the end that every one might be able to les Questions transitoires. Amstcrd., 1813. — 

take it into consideration, before it was voted Tk. Wiesen, Riickwirkende Kraft der Oem- 

npon in the eomUia. See below, $ 21. But tze. 'Wetzlar,1814. — J.N. Borst, Anwendung 

Justinian uses the expression according to its neuer Gesetze auf friihcr enstandene Rechts- 

preaent meaning. FroGem. Inst $ 1. "Omnes verh&ltnisse. Bamberg, 1814. — A ni. Bauer, 

veto popnli legions jam a nobis promulgaHs Granzen der Anwcndbarkeitdes Code Napo- 

t^l compositis reguntur." leon auf die wahrend seiner Gultigkeit in 

(d) const 7. C. 1. 14. — Nov. 22. cap. 1. — deutschen Landem entstandenen Rechtsver- 

Nov. 66. cap. 1. $ 4.— cap. 2. 13. X. 1. 2. — hftltnisse. Gottingen, 1814. (Reviewed by 

The following works and articles are of Mackeldey, in the Heidelberger Jahrbucher. 

importance to the literature of this subject: No. 19.) — F. Bergmann, Verbotder ruckwir- 

Gvnner, Archiv fur Gtesetzgebung und kenden Kraft neuer Gesetze. Gottingen, 1818. 

Recbtswisscnachaft Vol. 1. No. 10. — Ckabot — Jordan, Riickwirkende Kraft der Gesetze; 

deVAUier, (Questions transitoires. Fans, 1809. in the Juristische Bibliothek. Vol. 1. p. 417. — 

SVols. — Blondeau, Zuruckwirkende Kraft Georgii, Riickanwendung neuer Gesetze; 

des Gesetzes. Transl. into the German from in the Archiv fiir die civiligtiache Fraxia. 

the French. Dusaeldorf, 1810. Idem, in the Vol. e. No. 12.— i^. SmiU Verburg, Diss, de 

Th^mia. Vol 7. p. 889. — B. W. Pfe^er, lege in pneteritom non revocanda. Liege, 
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b. Lav of Custom,* 

§ 6. No body of posidve law depends merely upon tbe enactments of 
the legislative power. A great number of its maxims and principles 
originate and a^ formed, in all nations and at all times, by the opin- 
ions and manners of the people, by the decisions of the judges, and by 
scientific exertions for the elaboration and development of the law 
which already exists, as well as that which lives in the minds of the 
people.^ Those legal rules which are not founded on explicit pre- 
cepts of the legislature, but are introduced by public opinion and man- 
ners, are termed the law of autom or usage. A legal maxim of this 
kind, introduced and established by public opinion, habit, and custom, 
by the practice of courts, or by the jurists, has equal force with an 
explicit law/ 

1823. — N. D. Simonii Diss, de jarc civili — fr. 40. ibid. "Omne jas ant consensas 

haad retrahendo. Leydcn, 18S6. — Merlin, fecit, ant nt^ccssitas constituit, ant firmavit 

Repertoire imivcraeL Vol. 16, art "Efiet consaetodo." Comp.al9o:Cod.8.53. — Among 

retpoactif." (An extract from this, made bv modem writerp, this view is advocated with 

Jourdan, is contained in the Themis. Vol. the erreaiest ability by Huf^o : Encyclopadie. 

6. p. 441-463. Comp. also: Blondeau, in. iho 7th £d. p. 19. Fhiloaophie des positiven 

same periodical. Vol. 7. p. 289.) — Linde, in Rechts. 4th Ed. $ 153, 154. Civilisti^iches 

his Zeitflchrift fur Civilrecht and Process. Magazin. Vol. 4. p. 114; and by Savigny: 

Vol. 5. p. 153. — G. von Struve, Anwendung Benif unserer Zeit fur Gesetzsrebang. Hei- 

neaer Gesctze. Gottingcn, 1831.—//. A. delberg, 1814. 2d Ed. 1828. (This work ha> 

Zacharia, Riickwirkende Kraft neaer Btraf- been translated into English, under the title : 

gesetze. Goltingen, 1834. On the Vocation of our Aije for Legislation.) 

(a) The origin of the positive law itself has Comp. also : Wamkunig, Begrund. des Rechts 

not bopn nwde a sabject of inquiry by Afar- dorch eine Vemunftidce. Bonn, 1819. p. 

keldey. Opinions on the subject differ 25. — /ftn/open, Disp. dejare qnod emoribiu 

greatly. Puchta tmd Savigny coneidcr ihal proficiscitnripsins juris scriptifonte. Utrecht, 

customs are its foandation: in their opinion, 1800. — iSr^rooer, Die pratonschenEdicteder 

the laws are nothing but a means of formally Rumer auf nnsere VerhAltnisse ubenragen. 

sanctioning the customs, and of developing Weimar, 1816. p. 5etseqq. — W. H. Puckta, 

them to a greater certainly and extent; and Das Institut der Schiedsrichter. Erlangen, 

to the legal science, as represented by the 1823. p. 15 ctseqq. — Stahl, Philosophie des 

profession, tliey a.ssign the highest rsmk of Rechts. Vol. 2. Divis. 1. p. 137-145. — The 

all. Other writert consider the legislative .same view is met with among the French : 

Sower to be the representative of the w^ill of " Les codes des peuples sc font avec le temps, 

10 people, the primary source of the law^ ; in mais a proprement parlor on ne les fait pas," 

their view, customs are merely a subsidiary says Portalin, Disc, prelim, du premier projet 

source. To these older writers Hugo first de code civil, in the Conference du Code 

opposed himself in his treatise entitled : Die civil. Paris, 1805. Vol. 1. p. 27. — Among 

Gesetze sind nicht die eiuzige Q,aclle der the later writers, Hepp endeavours to main- 

jnristischen Wahrheiten {Mafi^azin, Vol. 4. tain the contrarj^ opmion, and to sliow that 

p. 87 Hcqq.) ; he, however, did not carry the all positive law is derived from the declared 

doctrine as far as the school of 8avigny. will of the legislative power: in Elver* $ 

{b) This view as to the origin of the posi- Allgemeine juristische Zeitnng. 1830. Nb. 

tive law, was also entertai ned by the Romans. 65-68. 

QiUniilian, Inst. ovhU a. a : "Pleraquein (r) Cwvro de invent 2, 22. " Conxv^fudi- 

^ure non legibus, sed m^rt^uir constant" — fr. ni* jus esse putatnr, id quod vohintatc om- 

32. pr. D. 1. 3. " De qnibus cansis scriptis ninm .sine lege vetnstas comprobavit" — 
legions non utimur, id custodiri oportet quod Ulpiani Fragm. pr. $ 4. " Mftrrs snnt tacilus 
moribm et consueludine inductum est" — fr. consensus popuh longa consuetudine inveto- 

33. ibid. " Diutuma consuetude pro jure et ratus." — ^ 9. J. 1. 3. "Ex non scripto jus 
lege in his qnie non ex scriptis descendunt, venit, quod usus comprobavit Nam diu- 
observari solet" — fr. 35. ibid. " Sed et ea tnmi mores consensu utcntinm comprobati, 
quflB longa consuetudine comprohBta.* snntf legem imitantur." — ^fr. 32. $ 1. D. 1. 3. " /»- 
▼elut tacita civinm conventio, non minu»» retcraia consuetudo pro lege non tmmerito 
qoam ea qas flcripta sunt jura, servantur." custoditur (ct hoc est jus qnoddicitor m^£ru« 
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C. Preference of the Later Law. 

§ 7. Since the law of a state is developed only by degrees, and 
undergoes frequent alterations in the lapse of time," it follows as a 
matter of course that, with regai'd to its validity and practical appHca- 
bUityy the later law, whether it has been introduced by enactment or 
by custom, has the preference over the earlier.^ This is expressed 
by the maxim. Lex posterior {better jus posterius) derogai priori,* 

D. Fablic and Private Law. 

§ 8. With respect to \XAohject, all positive law may be divided into public 
and private law. The public law {jus puhlinum) comprehends those 
rules of law which relate to the constitution and government of the 

confltitntmn). Nam cnm ipsiB legeis nulla alia sen Gesetzeskraft ; in hiii civilifltieche Ab- 

ex caasa nos teneant, qaam quod judicio po- handlangen. Giesaen« 1833. No. 5. — So- 

puli reccptaa sunt; merito et ea, (mm sine vig-ny, Bv»tem des beutigen rom. Hechta. 

alio .scripto popnlas probavitf tcneDnntom- Vol. 1. $913-15. 

nc9. Nam quia interest suffragio populus (a) $ 11. J. 1. 2. "Ea vero, qnae ipsa sibi 

voluntcUem suam declarct, an rebus ipsta et qnffiqae civitas constitait, stepe mutari ao- 

factu ? duare rectissime etiam illud recep- l^nt, vel tacito consensu populi, Tel alia postea 

torn est, at leges non solam suffi'agio legisla- lege lata." 

toria, sad etiam tacito consensu omnium per (b) fr. 4. D. 1. 4. " Constitutiones tempore 
desuetudinem abrogentur." — Customs must posteriorcs, potiores sunt his, quae ipsas proe- 
nott bowever, be contrary to reason, good cesserunt" — fr. 32. ^ 1. D. 1. 3. " Quare 
manners, or the public weal. fr. 39. D. 1. 3. rectissime etiam illua reoeptum est, ut leges 
const. 2. C. 8. 53. Nov. 134. c. 1. — See, among nan solum suffragio legislaioris, sed etiam to- 
die works that treat of the subiect, especially cito consensu omnium per desuetudinem ahro- 
the following: Fon <2em ^u«c>u; de consuetu- gentur" The preceding passage seems to 
dine. Oottingen, 1752. — E. A. Haus, Ueber be contradicted oy const. 2. C. 8. 53. " Con- 
den rechtlichenWerthdesGksrichtsgebrauchs. Buetudinis ususque longaevi non vilis aucto- 




man, Ueber das Gewohmieitsrecht und den no other than absolutely imperative laws, 

Gerichtsgebrancb ; in his Magazin fur die which, being supposed to make provisions re- 

Fhiloflopnie des Rechts und der Gesetzge- quired for the public good, are therefore not 

bung. VoL 1. No. 2. p. 151. — GuHleaumet subject to a private change by the citizens ; 

Abhandlung der Rechtslehre yon der Ge- or, as it is expressed in the B/oman Law: Jus 

wohnheit O.inabrug, 1801. — Volkmar, The- nublicnm pnvatorum pactis mutari non po- 

orie des Gewohnlieitsrechts. Brunswick, 1806. test fr. 38. D. 2. 14. — fr. 3. D. 28. 1. — For 

— Sckoman, Revision der Lehre vom Ge- the varioos ways of explaining const 2. C.cit 

wohnheitsrechte ; in his Handbuch des Ci- see : Franc. Car. Conradi dc consuetudine 

▼ilrechts. VoL 1. p. 28. — C. C. W. Klaizer, legem baud vincente. Hehnstedt, 1745. — 

Revision der Theorie vom Gewohnheits- Hiipjner, Commentar. 4 58. — Hubner, Be- 

recht. Jena, 1813. — Settffert, Erorterungcn richtigungen zu Hopf. Comm. p. 167. — SclUi' 

einselner Lehren des rom. Frivatrechts. VoL man, Handbuch des Civilrechts. VoL 1. p. 

1. No. 5. — Gesterding, in the Archiv fur die 66. — Schweppe, Handbuch des rom. Privat- 

civilistische Praxis. VoL 3. No. 18. — Jor- rechts. VoL 1. $ 34. — Sevffert, ErGrterungen. 

daUf Bemerkungen iiber den Gerichtsge- No. 1. p. 28. — Wdcker, Letzte Grande von 

branch; ibid. VoL 8. p. 191. — C. F. E. Recht, Staat, und Strafe, p. 510-514. — A^to- 

Schmidt, Theorie des Gewohnheitsrechts. tzer, Gewohnheitsrecht $ 18. — Schmidt, Ge- 

Leipsic, 1825. — G. F. Puchta, das Gewohn- wohnhcitsrccht $ 25-28. — Gesterding, in 

heit<niecht VoL 1. Eriangen, 1828. (Reviewed the Archiv fiir civilLstische Praxis. Vol. 3. p. 

by Unierholzner, in the Tubinger kritische 271. — Schilling, Bcmerkungcn uber r6m. 

Zeitachrift Vol. 5. p. 372.) VoL 2. 1837. — Rechlsgescbichte. p . 392. — Schweitzer de 

•/b.CArisMiCa/ZjObservatde jure non Bcripto. desuctudinc. Lcipsic, 1801. — Puchta, Ge- 

Gopenhagen, 1828. — Vogd, Untersuchungcn wohnheitsrecht Vol. 1. pp. 81-91. 117. 118.— 

uber die Bestandthcile, l^atur, und wissen- flfatyt^ny, Pandecten. Vol. 1. p. 420, 

schafUiche SteUung des Pandckten- Rechts. (c) G<>nn4*r, JuristischcAbhandlungcn. Vol. 

Leipsic, 1831. p. 72-78. — W. Muller, fiber 1. No. 3. VoL 2. No. 35. — Thibaut, Civilisti- 

die Nator des Gerichtsgebraachs nnd des- ache Abhandluz^n. No. 7. 
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State; consequently it concerns only the relations of the people to the 
government. The private law (jus privatum) comprehends those 
rules which pertain to the juridical relations of citizens among them- 
selves.*' 

E. Legal Science. 

§ 9. Juruprudence is the science of compulsory laws, their rea- 
sons, and sources.^ Therefore he who has merely a knowledge of 
the existing law, without any acquaintance with its philosophy 
and history, cannot he said to understand law as a science. Legal 
science has to discuss and answer the following questions : — 1. What 
is the ideal or universal. law ? This is answered by the doctrines of 
philosophical or natural law (§ 3). — 2. What is the actual or municipal 
law % This question is answered by positive jurisprudence, and may 
be subdivided into the three following queries: a. What are the 
present provisions of the law of the state ] This is answered by the 
dogmas of the law themselves, h. How did these provisions originate ? 
This is answered by legal history, c. Are those provisions reasona- 
ble \ The answer to this question may be obtained through die 
philosophy of the (positive) law.« 

2. Jus, IN ITS Subjective Meaning. 
A. Right and Duty. 

§ 10. Jus (right), in its «^^'ec/i>c meaning, is the legal authority to do 
or to demand something (§ 2). A right, in this sense, hq^ always a corre- 
sponding duty or obligation {afftcium^not ohligatio),^ by which is generally 
understood the moral necessity of free actions or omissions. For in like 
manner as a right effects a moral possibility or freewill, a duty effects 
a moral necessity or obligation. Right and duty are correlative, that 
is, they are inseparable from each other.' 

B. Perfect and Imperfept Duties. 

§ 11. The corresponding iZt^^ must be performed in order to complete 
a right, and according to the dictates of reason every man ought to fulfil 
all his duties from internal impulse ; but when he does not, the question 
arises : Whether and how far he can be compelled by external force 

Naturrechts. 4th Ed. ; and MarezoU, Lehrbnch 
dcs Naturrechts. Giessen, 1619. 

(d) The Romans never used obligatio in 
, . . the sense of duty in general, but confined it 

hoi) been already remarked ($ 3. not a.), that merely to claims and debts, 
the philosophy of positive law must not (e) In the philosophical part of this Com- 
be mistaken for philoBophical or natural pcndium, the author foUows the doctrines of 
law. See especially Hugo, Lehrbuch des KarU. 
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to perform them. Here we meet with a remarkable difference in the 
duties of man. Some duties are such as to exclude any external com- 
pulsion; others admit of compulsion (§^). The former are called 
imperfect obligations, or duties of charity and conscience ; the latter 
perfect, or compulsory obligations*. 

C. Perfect and Imperfect Rights. 

§ 12. In the same manner as perfect and imperfect duties differ, the 
corresponding rights differ. That right to which an imperfect duty cor* 
responds, is, for that reason, imperfect (moral right) ; that right, on the 
other hand, to which a perfect duty corresponds, is a perfect right, 
that is, a right in its proper meaning (juridical or legal right). The 
science of law has to do only with rights of the latter description ; im» 
perfect rights and duties belong to the department of morals.^ 

D. Maintenance of Juridical Rights by the State. 

§ 13. The idea of a perfect right presupposes that he on whom it is 
conferred, must be enabled to maintain it by force. But this force cannot 
be exercised by himself: because the question whether a right has 
really been violated, cannot be left to the decision of him who pretends 
to have suffered a violation of his right; and because he who really has 
suffered a violation of a right, would not always possess the power 
required to enforce his right against the offender. The compulsion, 
therefore, can be exercised only by the supreme power of a state, 
which has been coustituted for the purpose of maintaining the rights 
and liberties of individual members of the community against the vio- 
lations and aggressions of others. This is legal or juridical com- 
pulsion: and as such compulsion can be effected only in a state, a 
juridical right, strictly so called, can exist only in a state; in other 
words, without a state (civil government), juridical relations among men 
cannot be realized.^ 

E. Subjects and Objects of Rights. 

§ 14. In connexion with every right we find a subject and an object. The 
subject of a right is the person on whom a right is conferred ; the ob- 

{a\ The Romans had no particular names {b) See Hugo, Encyclopadie. p. 9. — We- 

to distingaish perfect duties from imperfect, ninff, Encyclopadie. p. 54 et seqq. 

Their word "o{m:iam" included botn; and (c; The idea of nght and duty in the 

where diey intended to denote a perfect duty, abstract, is not necessarily dependent upon 

■^ey used expressions like these: "cogendus the existence of a state; but a juridical or 

«8t, tenetur, necesse est or habet, debet or compulsory right supposes in lact, that he 

debetur." The modem terms for it, are : " obli- who has the right and he who withholds the 

gatio perfecta, necessitas legitima, officium right, diould be subjected to a common sn- 

yae impositum," &c. — Hugo, Encyclopftdie. perior (the power of the state). Hugo, L c. 

7th Ed. p. 7 ^b & —Falck, Encyclopadie^ i 1. 
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ject of a right is the matter to which it relates. The objects of juridical 
rights (§ 12) extend only to external actions : because it is only in regard 
to these that a restriction of human freedom, or compulsion, can take 
place ; whilst internal actions can neither be hindered nor enforced by 
others. 

F. QenerftI Cltf sifieatioB ef Bights. 

§ 15. The rights acknowledged and maintained by a state, with regard 
to the interests of its individual members, are : 1. Such as relate to the 
capacity for rights, that is, to those personal qualities without which 
one is not acknowledged to be a subject of rights. 2. Such as con- 
cern the family relations. 3. Such as relate to the estate of a per- 
son ; and these are subdiyided into : «. real rights, when they con- 
cern things stibjected to one's power and free disposal ; and, h, personal 
rights (obligations), when they relate to performances due from the 
persons obliged. Rights of capacity, family rights, and real rights are 
absolute ; that is, they are rights which every one may be required to 
respect, and may therefore be enforced against any one who contests 
01 invades them. Personal rights, or rights of obligation, are pnly 
relative ; that is, they can be enforced only against the person obliged 
(§ 180), 

G.^Oeneral ClassiflcatioD of Duties. 

§ 16. The duty which coiresponds to a juridical right, is either a^^ne- 
ralnegativey. or a special positive duty. The former is enjoined on all men 
except him on whom the right is conferred, and consists in allowing 
him the unobstructed exercise and enjoyment of his right ; the latter 
is enjoined on certain persons only, and consists in their performing 
what he who has the right, is, by virtue thereof, entitled to demand 
irom them. The former, therefore, corresponds in particular to 
ahsohUe^ the latter to relative rights (§ 15). 

H. Actians and Exceptions. 

§ 17. He who has acquired rights, may, should they be contested^ 
enforce them by process of law. To the expedients for prosecuting 
and enforcing rights, belong in particular the actions {aciiones) and ex- 
ceptions [exceptioues) (§ 193). 
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SECOND DIVISION. 

HISTORY OF THE SOURCES OF THE ROHAN LAW. 

J. Roman Law and its History. 



§ 18. The Roman Lau^ in general comprehends all the laws which 
prevailed among the Romans, without regard to the time of their origin.* 
The history of this lawt is now commonly divided into external and 
internal. The first treats only of the sources and literature of the law ; 
the second treats of the legal doctrines themselves, with respect to their 
origin, their changes, and their gradual development.^ 

• 

(a) In a more restricted sense, the Germans Tafinsrer. Vol. 6. p. 221. — Rvdhart, Ueber das 

understand by it merely Jtkatiman't law as Studium der Hechtf«i7eBcbichte. Warzbur^, 

adopted by them. 1811. — E. Plattter, Ueber die wissenschaiUi- 

(6) For the methods of treating the his- che Behandlang der rum. AntioaitAten. Mar* 
toiyofthelaw.aee: //i»/r^, Oescfaichiedesrd- barg, 1812. — Savigny, in the Zeitscfarift fur 
mischen ilechts. llthEd.p. 33 etseqq. — Th. geschichtliche Rechtswissenechaft Vol. 1. 
M. Zacharia, Ueber die WissenschaA ciner p. 1-17. — Zimntem, Ch^schichte des Rdml- 
innern G^schichie des rom. Privatrechts. schen Frivatrechts. Heidelberg, 1826. ^ I. 
Breslan, 1802. — TAt&au/, Ueber das Btudiam — Schiilinar, Bcmeikongen uber RdmischQ 
der rum. Bechtsgeschicbte; in the Heidel* Bechtsgeschicbte. p. 3-14. — HoUiu», histo- 
bergcrJahrbucber. Vol. 1. (1608). jp. let scqq. rie jaris Komani lineamenta; in pnxDmio. 
Jnndischcs Archiv von Gunner, (xmclin, und Liege, 1830. 
• 

* In Germanjr, the term " Roman law" is ai)plied, b^ way of distinction, only to 
the Roman law m the form given to it by Justinian, and m which it was received into 
that country. It is proper, however, to add, that the purely German law vyas neither 
destroyed nor supplanted by the reception of the Boniau law, but that both have con- 
tmued to exist together. 

t The illustration of every positive law is greatly assisted by reference to its history. 
Such reference is more especially necessary in the study of the Roman law, the gradtud 
development of which is most intimately connected with history. The history of the 
Roman law has been little cultivated as regards either the system of legal procc^edinga 
or the public and criminal law ; but much attention has been paid to that of the private 
law. ThebistoTy of the latter has been divided into external and internal. The method 
at present pursued in Germany, is to separate the external history oi the law from the 
internal ; the external history is taught separately, and the internal history is connected 
with the expesition of the mw itself. The external history illustrates the progress 
of legislation, and of ^e practice, science, and literature of the law. It should also 
direct the attention, as fiir as is requisite, to the antiquities, and especially to the political,, 
moral, and intellectual condition of the people ; for, the progress and development of the 
law^ stands in the closest connexion witn the history of the people. While the external 
history has to do only with those external relations and events which have an influence 
on the origin and gradual formation of the law, and is not eoncemed with the legal 
doctrines or contents of the law itself, the internal hitloryf on the contrary, relates 
solely to the legal doctrines ; and its office is to show, where it is necessary, how the 
law originated, what changes it has undergone, what the actual law is^ wlience it baa 
been developed, and what are the grounds upon which it rests. 

No one can entertain a doubt as to the utility of investigations into legal history ; 
indeed, a certain degree of acquaintance with the history of the Soman law is abso* 
Intely indispensable to a full understanding of that law itself. Still, the knowledge of 
the late is tne practical aim which this stady should be made to subserve ; hence thia 
object ought to be kept constantly in view, and the field of history should be ciil- 
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IL Sources of the History of the Roman Law.* 

§ 19. The sources of the history of the Roman law are : 

1. The earlier and later Roman law collections themselves, together 
with the decrees of their publication. 

2. All the original documents of the older laws and legal transactions 
which have reached us, even though in a fragmentary state :* as the frag- 
ments of the Twelve Tables (§ 23, 24) ; of some of the leges agrariae, 
especially of the Lex Thoria (4. u.c. 643);* of some leges judiciariae, 
especially of the Lex Servilia repetwndarum (a. u. c. 654) ;•* and likewise 
the fragments of the Lex Julia et Papia Poppcea (§ 37, notey ) ; also 
the Tahtila Heradeensis (between a. u. c. 664 and 680);' the Lex Rubria, 
heretofore commonly called the Lex de Gallia Clsalpina (after a. c. c. 
711);/ the ohligalio prcediorum; the Tabula Trajani AlimcjUaria 

(a) Haubold, InstitationeB juris Romani H- (e) Haubold, 1. c. p. 849. — Hu£o, Civiligti- 

teraricB. Leipsic, 1809. Vol.1. P. 2. p. 217. aches Magazin. Vol.3, p. 340. Fragmenium 

— Idem, Anleitung^ zur genauen Qaellen- Icgis Romanaa in aversa tabals HeTaclecnais 

Kande des Rechu. Leipsic, 1818. — Hugo, parte. Notis cridcis et commentario illastra- 

Beclitsgeschichte. p. 4 et seqq. — Zimtnern, vit G. Th. L. MarezoU. Gottingen, 1816. — 

Rechtsgeschichte. VoL 1. $ 2-8. — A very Dtrksen, Observationes ad tabnlaB Heraclcen- 

exact and complete Index of the most im- sis partem alteram, qns vulgo sris Neapo- 

portant soarces of the Roman Law which litani nomine venit Berlin, 1817. Idem, 

nave been discovered since 1813, especially Bemerkungcn uber die erslc H&lfte der Tafel 

throneh codices re$eripti, has been published von Heraclca; in his Civilistische Abhand- 

hy SchrOter, in the Hermes. Vol. 24. p. 316 et langen. Vol. 2. No. 2. — Especially Samgny, 

Beqo. Vol 25. p. 271 et^qq. in his Zeitschrift Vol. 9. p. 340 ct seqq. 




lemnium superstites. Berlin, 1821. — Haxt- servationcs ad sclccta Lcgis GallisB Cisalpi 

bold, Antiqnitatis Romance monamcnta lega- nte capita. Berlin, 1812. (Reviewed by Hugo 

lia. Ed. by Spangenberg. Berlin, 1830.— in the Gottinger Gel. Anz. 1812. p. 1689).— 

See also: CIoMtut, Hermenentik des Rom. TavolalcRislativadella Gallia cisalpinaritnv 

Rechts. p. 54-^0. vata in Velleja nell' anno MDCCLX e rea- 

fr) Haubold, 1. c. p. 245. — Thev have been titnta alia sua vera lezione da D. Pietro dn 

edited by ZTrnniM, and appended to Ant Au- Jjtma, colle observazioni e annotazioni do 

gustini liber de legibus et Sctis. Rome, due celebriGiurisconsultiParmigiani. Parma, 

1584. No. 1-7. — Rudorff, in the Zeitschrift 1820. (See respecting this, Jourdan, in the 

fur geschichtliche Rechtswisscnschait. VoL Thdmis. Vol. 6. p. 525.) — As for the name of 

10. No. 1. the so-called LexGaUicpCisaJvijia, see: OJ**. 

(d) Haubold, 1. c. p. 247. — Ursinns, 1. c. Puchia, Civilistische Abhandlungen. Leipsic 

No. VIII — XrV.— Fragmenta Legis Servi- and Berlin, 1823; and in /fi^^o'aCivilistisches 

Hs repetundarum ex tabulis OBncis primum Magazin, Vol. 6. p. 123. (iR^^viewed by 

eoi^imxit, restituit, iUuatravit Klenze. Ber- Huxchke, in the Tubinger kritische Zeit- 

lin, 1SS5. achrift VoL 5. p. 353.)— ZftMrAibe de acUo- 

tivated no farther than as it yields an adequate return. The mere fondness of some 
civilians for mouldering antiquities, and for historical details of obsolete le^ doctrines, 
must by no means be imitated by the legal student, whose attention irom the first 
ahould be directed to practical ends. That the too theoretical method of legal instruc- 
tion BO prevalent in Germany, cannot be compared for solidity and utility with the 
almost purely practical mode pursued in England and the United States, is made sniB- 
ciently evident by the every-aay results of Ine two systems. The foi^going observa- 
tion, of course, applies especially to the study of the internal histoiy : and truly the 
teacher of the law has here a most excellent opportunity afforded him, of awakening 
in the minds of his pupils a love for historical studies and investigations ; and this he 
should efiect by an exhibition of the practiclally important results obtedned from history. 
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(A.n. c. 856) ;* T. Flavii hutrumentum danationis;^ the SntaUuconsuUum 
de imperio Vespeuiani; the SC. de Bacchanalihua ;' the fragments of 
the Pi'setorian Edict (p. 30, note a) ; and an edict of Diocletian 
regulating wages and the prices of provisions.*' 

3. Also many of theGrrecian and Roman authors, the non-legal as well 
as the legal. Among the writings of the jurists which have heen pre- 
served, the following deserve to be particularly noticed : Ulpian's 
Fragments, Gaius's Institutes (§ 47), and the Greek Paraphrase of Justi- 
nian's Institutes by Theophilus (§ 67).' Among the non-legal writers the 
following contain the fullest stores of information on this subject : Poly- 
bius, Dionysius of Halicamassus,/ Plutarch, Cicero,' Valerius Maximus, 
Tacitus, the elder and younger Pliny,^ Suetonius, the Scriptores histo- 
TUB AugustcB^ et ByzantincB, Johannes of Lydia;-' also the Gramma- 
lians, especially Varro, Seneca, Quintilian, Asconius Pedianus, Aulus 
Gellius, and at a later period Sextus Pompeius Festus, Servius, and 
Boethius ; the Scriptores ret agraricB, rusticee, cmd Vitruvius on Build- 
ings ; and in some respects the Latin and Greek Ecclesiastical writers. 

III. Periods of the History of the Roman Latc.^ 
§ 20. The divisions best adapted to the history of the sources of the 

nnm fbmralis, qas in legpe Rtibria extant lichen StaatswiasenBchait der Romer. p. 631 

Breslaa, 1832. (See Hugo's review, in the etaeqa. — Seealao: Spangenberg,}Aonxunen' 

Gottinfiier GeL Anic. 1832. No. 21.) — Savig- talegalia. Appendix, p. 1-33. 

my. in his Zeitschrift VoL 9. p. 309 et seqq. (e) See Dirlcsenj Brnchstucke aus den 

— Burckardi de lege Rubria. Kiel, 1839. — Scnriften der rumiach. Jorlsten. Konigsberg, 

Puchta, in Savigny's Zeitachrift, Vol. 10. 1814. 

No. 2., who defends the opinion that the {/) P. F. Schnlin, Di.«w. de Dionysio Ha- 

law wa.<i called lex Rubrta, in which Sa- lie. historico, proecipuo historiiB Juris Roma- 

▼ignjr now agrees with him. {Savigny, Zeit- ni fonte. Heidelberg, 1820. 

schrift Vol. 11. No. 1. p. 58.) {g) Ed. Platnem*, Diss, de iis partibiu 

(a) Haitboldf L c. p. 291. — Hugo, Civilisti- librr>nim Ciccronis rhetoriconim, qno) ad jnf 

aches Magazin. Vol. 2. p. 432.— F. A. Wolf, spcctant. Marborg, 1829 ; 2d. Ed. ibid. 1831. 

Von eincr milden Stiftang Trajans. Berlin, — See also below, ^ 45. 

1808. Compare with it: Savigny, in the {h) Fan <f<T ^n/^'/fAen, locorum juris civi- 

Heidclbcrger Jahrbuchcr. Vol. 2. p. 254. — lisex Fliniijunioris.scriptisexplicatio. Ley- 

daffistio antiqaaria de pneris et pttcUis ali- den, 1827. — J. A.^ SneUner, Diss, qna loca e 

mentariis. Spccimina tria. Edited by Pauf- Flinii jnnioris scriptis, quie ad jns civile per- 

Itr. Dresden, 1609. — Tavola alimentaria Vel- tinent, recensentur et illastrantar. Gronin- 

lejate, detta Tngana, restitnta alia soa vera gen, 1827. 

lezione da D. Pietro de Lama, con alcnneos- (<) Dirksen, Die Scriptores historiss Aa- 

servazioni del medesimo. Parma, 1819. — gnstie. Leipsic, 1842. 

Gottinger Gel. Anz. 1821. No. 138. — Gluck, [j)Joann}ir /.ait ren/ttLy<f tdemagistratibiis 

Commentar iibcr die Pandecten. Vol. 28. p. reipablicoB Romanoe libri III. Edited by J. 

267.— 5fcAttttr,StaatswisBen8chaftderR6mer. D. Fum. With a preface by C. B. Hose. 

J 71. Leyden. 1812. Compare on this: Cramer, 

(h) Discovered, 1837, by RiUckd. Com- in sapplem. ad B. Bnssoniom do verbomm 

mentaricsnpon it were published by //u«rAir^, signincatione. p. 18-30. — Reitvens, CoUecta- 

Breslau, 1838. Sec also: Te*tomen/e Annali nem liter. Leyden, 1815. p. 20-87.— J. i>. 

deir institute di corrispondenza arcfaeologica. Fussii ad Car.B. /fiutum Epistola, in qua 

VoL 1831. No. 2. Lydi textos et versio emendantur, loci diffl- 

(c) Haubold, p. 251. 253. Livy, XXXIX. ciliores illustrantur. Liege, 1820. New 

c. 8. Edition by Imm. Bekker. Bonn, 1837, in the 

{d) Transactions of the Royal Society of Corpus scriptor. hist Byzant. — Dirksen,Yet- 

Literature. London, 1827. Vol. 1. Part 1. mischte Schriiten. 3d Treatise. 

'^SchuUz, Gnmdlegung zt einer geBchicht- {k) On the periods of legal history in 
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Roman law, are those which were first chosen hy Gibbon,* and 
afterwards adopted by Hugo. They are : First Period, from the 
foundation of Rome to the adoption of the Twelve Tables. Second 
Period, thence to Cicero. Third Period, from Cicero to Alexander 
Severus. FourtJi Period, from Alexander Severus to Justinian.^ 

FIRST PERIOD. 

From thjb origin of THJt Roman State to the Twelye Tables.* 

(A. U. C. l-Wi, or B. C. 750-450.) 

§ 21. The State of Rome was originallyformed by the union of several 
distinct tribes, each of which retained its individual laws; whence it arose 

general, eee : O, F. Puchia, Civilistische Ab- French translation by Ouizot has been re- 




of the Roman Empire. Chap. 44., which Lici^e, 1821. 
contains a historical survey of the Roman (b) Hugo, Rechtsgcschichte. p. 60-65. (All 
Law, and has been separately translated into subsequent citations of this work refer to its 
German by Hugo. Gottingen, 1789. The 11th Edition.) 

. £. 

* It will be evident that a unity of law could not well be sapposcd to exist in the 
Roman state at its commencement, when we consider of what diverse elements it was 
originally composed. The slight improvements which the private law received, were 
effected daring the monarchy, by the enactments of the kmgs, and after their expul- 
flion, by those of the curia (assemblies of the patricians), the tribus (assemblies of the 
plebeians), and the ecnturioi (assemblies of both togedier). The overthrow of the 
monarchical constitution did little towards ameliorating the condition of the plebeians ; 
since they remained exposed to the oppressions and exactions of the patricians, until 
A. u. c. 260, when they secured to themselves the privilege of appointing deputies 
( tribuni plebis ) to watch over and defend their rights. Though this occasioned 
many subsequent disscnsioiLS among the people, it was the first institution that ^ve to 
the government a democratic tendency. The laws, however, were not committed to 
writing in a comprehensive »hsLpe until the formation of the Twelve Tables ; these 
were chiefly designed for the political equalization of the two classes, and 
formed the first foundation for a mutual and intimate approximation of their 
rights and interests. Yet this law did not abolish either the le^al prohibition against 
intermarriages (eonnubium) between the patricians and plebeians, or Ae cruel law 
against debtors; nlthough it was the inhuman severity of the latter, as exercised 
towards the plebeians, that had been the main cause of their political conflicts. The 
Romans, at this time, had made but little progress in civilization. War and agriculture 
were their principal pursuits. Their predilection for war explains to us why the 
rights of women were so little respected ; while in the fondness for agriculture which 
existed even among the higher classes, we find the reason why no feudal institutions 
were found among them. Their religion, which was regarded rather as a political 
engine than as a means for the spiritual and moi*al improvement of the people, stood in 
the closest connexion with the administration of justice ; and it is on this account the 
more to be regretted, that we have so little accurate information respecting it. The 
administration of justice, as well as the performance of the priestly (unctions, rested in 
the hands of the patricians. The art of writing, among mem, was very imperfect ; 
tablets of metal, or of wood covered with wax, formed meir writing material. Their 
money consisted of unwrought pieces of copper weighed for the occasion ; whence the 
expression per as et libram^ uttered by the purchaser in fictitious sales, white he 
struck the scale with a piece of money (<r«). The principal public officers mider the 
kings, in addition to tne senate, were a prafectus urbi, and two quastores for the 
management of the public revenue. Under the consuls, the tribuni plebis were intro- 
duced, and also the adileSf who were insignificant oflicers of police. It should like- 
wise be remarked, that the Roman territory at first consisted of the city alone. 
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that originally different laws were in force at the same time. These 
older individual laws, which, like the primitive laws of all nations, rested 
partly upon the common belief of the people, and partly upon their 
customs and usages, became gradually merged into a Raman national 
law common to them all (§ 23). The members of this new state were 
from the earliest time divided into two separate classes, viz : into the 
patridanSy who formed a nobility by inheritance ; and the plebeians^ 
who constituted the class of free citizens, composed partly of the clients 
of patrons chosen from the patricians, and partly of citizens not 
depending upon patrons, including the free landholders. At first the 
plebeians were only protected members of the new state and with- 
out higher political rights, and were therefore excluded from any par- 
ticipation in the government of the state or use of the public lands {ager 
jmblicui), both being in the hands of the patricians.* The patricians 
and plebeians seem also to have differed from each other not only by 
class, but by their descent ; and thus, though they lived united in the 
same state, they were ruled by different laws, and distinguished by 
different manners. In its form of government, the state of Rome was 
a limited monarchy. A head with the title rex, elected for life, was the 
leader of the state ; joined to whom was a sejuUef consisting originally 
of patricians only. The legislative power remained with the people, 
and was exercised by them in their national assemblies {comitia). The 
king and senate were each entitled to propose laws {legem Jerre) :* 
which were then discussed and voted upon in the meetings of the 
people; at first by curiae, which were formed solely of the patri- 
cians;*^ in later times by centuriae, of which the plebeians also were 

(a) Niebuhr, JEiom. Geachichte. Vol. 1. 2d subdivided into cen^uri«. The first class con- 
Ed. p. 317-350. More especially p. 417 et tained 80; the second, third, and foarth, 20 ccn- 
■eqq. — Hullfnann, Rom. Grundverfassnng. turioB each ; and the fifUi,30. Property formed 
^ 3. 4. — About Patricians and Plebeians see: the basis of this classification. In each class, 
Heiberg de famiL patricior. noxn. Hervici, half the nambcr of the centurisQ were to be 
1839. btroiger, Ueber die Rum. Plebeier der formed by those who had passed their 45th 
altetsten Zeit. Blbcrfeld, 1832. J. RiibiaOf year. 18 ceniuritecquitum were considered to 
ROm. Verfassunff und Geschichte. Vol. 1. belong to the 1st class. Thus, property, age, 
Cassel, 1839. There is much dispute as to and rank were recognised in this classifica- 
whedicr Mackeldey's opinion respecting the tion ; see Livy I. 43., Dionys. IV. 16., Gd- 
class of Clients is correct: it is now supported liiis, X. 28., Scrvius ad Virgil. Mn. VII. 716. 
by Burehardi (in his Lehrbach des Rom. Neither the manuscript, nor as it w^ould seem 
Rechts. p. 47.) ; on the other hand Nicbuhr^s the computation, of Cicero de republ. II. 22. 
opinion Uiot the plebeians formed a separate can be trusted. The latest illustration of this 
class subject to the paUicians is defended by clasnification is to be found in GUtUnp, Ge- 
Piichta (m 'his Institulionen-Cursus. p. 147). schichte der Rum. Staatsverfassung. p. 244 et 
— In the earliest time the public power was seqq. See also the literary works mentioned 
lodged in the popultis, which was divided in Danz, Lehrbuch der Geschichte des Rom* 
into 30 curiic, each consisting of 10 genies Rechts. ^ 18. 

(decades), Diony.s. II. 7. From the $eniares (b) Legemferre among the Romans did not 

of the gentes the senate was chosen. A rex mean to give a law, but to propose one to the 

had the mDen'um. The plebeians and clients people, and was synonymous with rogare le- 

did not belong to the populus in this meaning, gem or rogationcm ferre. O f him whose pro- 

Bervius Tullius united all who bore th© posal was adopted, they said : pertulif legem. 

burdens of war and peace, into a new order; Bee Ifeincccii Antiq. Rom. Lib. 1. tit. 2. 

in which, however, ne retained the comitia (c) IluUmann, L & $ 5, does not agree with 

coriata. Five classes were made, and each this opinion. 
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members, whereby tbey first obtained some political importance and 
share in the legislation." The lawff proposed, if adopted in these 
meetings of the people, thereby obtained their legal force (lex curkUOf 
centuricUa),^ The ancient leges curiatae^ are said to have been 
collected in the time of Tarquin, the last of the kings, by a 
pontifex maxim us of the name of Sextus or Publius Papirius.^ The 
existing fragments of this collection are but few, and those of a veiy 
doubtful character.^ 

Commencement of the Bepablic. 

§ 22. After the kings were expelled (a. u. c. 244), Rome became a 
republic, and two consuls were substituted for the king. They were 
elected annually, and at first were chosen exclusively from the patricians. 
In consequence of this alteration in the constitution, the supreme power 
came wholly into the hands of the senate and the patricians. The 
plebeians were almost entirely excluded from any share in the govern- 
ment and administration of the state ; as the patricians by their rank 
and wealth overbalanced them also in the comitia centuriata, 
to which the election of magistrates and the adoption of laws (by suf- 
frage) had then been transferred. From this injustice, as well as the 
oppression which the patricians practised against the plebeians, the 
greater part of whom in consequence of the war had fallen into poverty, 
severe contests arose between these classes ; and this gave nse to the 
establishment of the triduni plehis (a. u. c. 260), who were to be 
chosen from the plebeians to protect their rights against the assump- 

(a) The division into Classes and Centorics, {d) This collection was afterwards called 

first introduced by Serving Tullius, seems to jjis civile Papirianum : " non quia Papirius 

have been made only for tbe purpose of re- de sue quic(^uam adjecit, sed quod le^es sine 

cruiting the army and facilitatini^ taxation , ordine latas m unum composuit" fr. 2. ^ S. 

and not to have been applied to the purpose D. 1. 2. Sometimes it occurs under the name 

of Icfi^alation and election, until aflor the ex- Ja:x Papiria. Serving ad Virgil. Mu. XII. 

pulsion of the kings: since tlie patricians then 836. It is probable, however, that Papirius 

needed the aid of tbe plebeians in both those only collected the laws relating to public 

respects. See especially: Cicero de repubL worship, or that his work was only a formu- 

2.31. Livy, lib. 1. cap. 60. iScAra At, in the lary for the priests. The lawyer G ramus 

Tubinger krit- Zeitschrift Vol. 1. No. 2. p. Fiaccus wrote a commentary on it as late as 

135. — Niebuhr, Vol. 1. 2d Ed. p. 446 et seqq. the time of Julius Csesar (de indigitainentis). 

— HuUmann, 1. c. } 10. 11. 23. — Francken de Gluck, De jnri civili Papiriano liber sing. In 

tribuum, curiarum, atque centuriarum ratione. O pusc. fasc. 2. — /)tritse«, Versuche zur Kritik 

Sle.swick,1824. — Van Heusde, Dinlnhc in ci- und Auslegnng der Q,uellon dcs rumischea 

vitatcs antiqnas; in Comment, tcrtias Classis Rechts. Lei[)sic, 1833. p. 234 — Daunou sur 

Instituti Belgici. Amsterdam, 1817. p. 30. — le droit Papiricn, in the Themis Vol.5, p. 251. 

Jiud. de Raumcr de Servii Tullii censu. Er- — Z. Saiberda, Disp. de jure civifi Papiriano. 

langen, 1840. Groningen, 1825. — Zimmern, Rechtsge- 

{o) In some cases, however, decrees of the schichte. Vol. 1. ^ 27. — Elvers de clarissimis 

eomitia needed the ratification of the senate, monumentis. Rostock, 1835. p. 7 se(^q. Bee 

(c) Or perhaps called Jjes^cs regies, when Hnschk^s Review in RicJUer's Zeitschrift. 

the proposal was made by the king. Cicero 1837. No. 43. 

de rcpubl. II. 13-21. V. 2. — Livy Hib. 40. [e] They are contained in Hoffmann, hia- 

cap. 29.) speaks of a collection of tne laws of toria juris. Vol. 2. Part 1. p. 1. See also : Ter- 

Numa, which, it is said, had been discovered rasson, Hist, de la jurisprudence Romaine. 

in later times, but was suppressed by the se- p. 22. — Comp. also Hugo, Rechtsgeschichbe. 

nate from political motives. p. 375-379. 
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tions of the patricians, and whose persons were to be held sacred and 
inviolable (sacro9ancti)\ They had at first only the right to protest 
(intercedere) against the decrees of the consuls and the senate, and to 
render them ineffective by their veto ;* but they soon after acquired 
also the right, as chiefe of the plebeians, to propose laws to them in 
the comitia tributa, which were only subjected to the discussion 
and suffrage of the plebeians : these laws, when approved, were called 
plehisciia. Besides the tribunes, two other magistrates of their 
own were at the same time granted to the plebeians, viz. the adiles, 
who were to take charge of the police and other matters relative to 
the public welfare.^ From all other higher offices the plebeians 
continued to be excluded ; and it was not until the Second Period, that 
they were admitted to the dignities of consul, sedilis curulis, dictator, 
censor, praetor, and at last even to that of pontifex. 

The Twelve Tables. 

§ 23. The contests between the patricians and plebeians which still 
continued, produced at the close of this period (a. u. c. 300) the 
celebrated law of the Twelve Tables.** This law bears the character 
not of a new civil code, but rather of a constitution ; it being, as it 
were, an act of capitulation of each class to the other. Its main objects 
were to establish by law the equality of the patricians and plebeians ; 
to define the limits of the judicial power, then in the hands of the 
consuls; and to regulate the judicial proceedings. On this occasion also 

(a) Livy, lib. 2. cap. 3S. 33. lib. 3. cap. 55. ries on tbe In-stitntes. Frankfort and LeipsiCr 

—Niebuhr, Rom. Geschicbte. Vol. 1. 2d Ed. 1743.p.617.—6'?W;o7i'a History of the Decline 

p. 624. Aug. Fr. Soldan, Comm. de origine, and Fall of the Roman Empire. Chap. 44. — 

canffis et primo tribanomm plebis ntunero. Bonamy, Disacrtation sar I'orig^ine des loia 

Hanan, 1825. — Hulimann, J 15. 17. — Puchta, des Xlf Tables, in hia M<^moire9 de I'Acad^- 

Institationen. Vol. 1 . p. 180. mie dea Inacriptions. Vol.12. — Gratama, Ort- 

[h) From thiB» Cicero contra Rallum 2. 6, tio de Hcrmoaoro Ephesio, vero XII Tabb. 

calbi the tribune : " pneeidem libertalia, cub- auctore ; in the Annals of the Academy of 

todcmqae." Groningien, 1816, 17. — S. Ciampi, Kovtun 

(c) Also of certain edifices and archives, exameu loci Liviani de Icgatis Athenas mis- 
Vttmys. Halic.Wh.n. cap. 90.— Getfita, lib. sis. Wilna, 1821.— W. A. Macieioicski, Lo- 
ll, cap. 20. — Varro de ling, lat lib. 4. cap. 14. gmn Solonis et Decemviralinm Comparatio, 
— Pomponiun in fr. 2. $ 20. 21. D. 1. 2. The et excursus ad Livii historiarum lib. 3. c 34. 
office of OBdiles cunles originated at a later —Idem, Opusculorum sylloge I. Warsaw, 
period ($ 33]. Bee in general Niebuhr, 2d 1823.— C. E. Ldihvre, Commentarii de le- 
Edition. Vol.1, p. 650. 2d vol. 263. Thibaut, gum XII Tabularum patria. Louvain, 1827. 
Civilistiscbe Abnandlungen. No. 8. — Sdiu- — A. C. Cogman, Dissertatio de origine et 
berf, de Romanorum iEdilibus. Konigfibcrg, fontibus XII Tabb. Amsterdam, 1829 — Nie- 
1828. (Reviewed by Zacharits in the Gotting. bukr, Vol. 2, 2d Edition p. 349-405.— //u^o, 
Gel. Anz. No. 80.) — Hillmann, $ 16, 28. Rechtsgeschichte p. 97-108. — Zimmem, 

{d) The first proposal for it was made bv Rechtswschichte Vol. 1, p. 92. — Hulimann, 

the tribune Cams Terentius Arsa through J 16. — Waltevj p. 90 seqq. — Gof fling, p. 313 

the Lex TerentiUa fA. u. c.293). The history seqq.— Pwr^ff, Institutioncn. Vol. 1. p. 187 

of its origin ia to oe found in lAvy, lib. 3. seqo. — Burekardi, Lchrbnch des Rdmischen 

c. 32 seqo.— See Cicero de republica II. 36. Recnts.VoK 1. $ 21. 22. — Holtiut, Historiie ju- 

37. — E. Ottonis Dissertatio de legibus XII ris Romani lineamenta. $ 15. 16. — FischeTf 

Tabularum, as a preface to his Thesauroa Erlautcrung des XII Tafelgesetzes. TubiQ. 

juris Romani, Vol 3d -, and in hia Commenta- gen, 1838. 
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a large part of the private law as it had existed for a long time previouBi 
was committed to writing; and at the same time the old laws peculiar to 
the different tribes, were merged into one national law.' This law 
of the Twelve Tables, which was adopted in the comitia cen- 
tariata, acquired great authority, and constituted the foundation of 
all the public and private law of the Romans subsequently, until the 
time of Justinian.^ By way of distinction it is sometimes called Lex; 
or, after the commissioners chosen to compose it (decemviri legibus 
Bcribendis), Lex decemviralu. 

Their Bern ains. 

§ 24. The Twelve Tables were orig^inally engraved upon wood or 
ivory, and publicly exposed before the rostra, that they might be 
read and observed by every one.^ But on their restoration, after 
the devastation of Rome by the Gauls,'' they were engraved on brass ;' 
and they were found thus exposed in the third century of the Chris- 
tian era.^ Yet although they were preserved so long, only fragments 
of them remain at the present day, for the restoration of which Jacob Gro- 
thofred deserves much credit. He has collected them chiefly, from the 
fragments of Gaiua's Commentaries on the Law of the Twelve Tables 
contained in the Pandects, from Ulpian*s Fragments, and from 
Festus de Verborum Significatione.' The lately discovered Institutes 
of Gaim (§ 47, note h) and the Vatican Fragments (§ 57) have 
supplied some more genuine passages previously unknown. Many 
of the passages contained in Cicero's works are not genuine fragments, 
but mere circumscriptions and imitations of the Twelve Tables. For 

(a) Livy, ITT. 34. 56.^Nicbithr, Vol. 2. 1st or brafls. fr. 2. J 4. D. 1. 2. Instead of "ebo- 

Eaition p. 109. — Seo contra : Hugo, 1. c. p. 100. reas," Bcaliger adopts the word " roboreas." 

note 2. Livy III, 57. on the other hand says : " In ea 

{b) Cicero de Icgibtu, lib. 2. c. 23 ; deora- incisas in pablico proposaernnL" '^oeGibbon 

tore, lib. 1. c. 43. 44. In this last passage Ci- c. 44. — Zimmem, kcchts-Geschichte, VoL 1. 

cero introduces Crassus, saying: " Bibliotlie- $ 31. — Dion. Halic. X. 60. — Schfieider, in 

COS mchcrculc omnium philosophoram nnus Kichter's Zeitschriil. Vol. 2. p. 554. 

mfhi videtur XII tabalamm libellus .snpcra- {d) A. U. C. 364, when the Tables were 

re." On the otlier hand ho says in his Repu- destroyed, 

blica, lib. 2. c. 36. 37. " Tho'lasl two tables Ic) Livy, VI. 1. 

contain nothing bnt jas iniqiinm." — Livy, \f) Cypriani Epistolffi II. 5. Sec also: 

lib. 3. c. 34. calls them: Fons omnia pnblici Kammerer, Observationes juris civilis. lio- 

privatique juris. — TacHutt, in his Annals, lib. stock, 18*27. cap. 5. 

3. c. 27 : " Finis cequi juris," that is, the (/») Thev are to be found in J. Gothofredi 
highest degree of equality of law to all Ro- Q,uatuor tontes juris civilis. Geneva, 1653. 
man citizens ; this passage, however, is un- (Copied tlience m Otters Thesaurus. Vol. 3. 
derstood very ditferently. Seo Nicbuhr, 1. c. p. 1 .) — Gravina deorigine juris civilis. p. 280. 
— Welcker, Lctzte Griinde von Recht, Staat — Terrasson, Histoirede la jurisprudence Po- 
und Strafe, p. 452, — Hu-^o, Rorhts-Ge.schich- maine. p. 54. — Bouchaud, Commentaire sor 
te, p. 102. — Srhrofcr, Observationes juris ci- la loi des douze tables. Paris, 1787. New 
vilis. Jena, 1825 Obs. 1. Heviowcdby PiicA- Edition, Paris, 1803. 2 Vols. (Reviewed by 
ta in Scbunck's Jahrbucher Vol. 4. p. 42. — Hugo in the Gottinger gel. Anz. 1804 No. 47.) 
SchuUz, Staatswissenschaft dcr Romer, p. — Back, Hiatoria juris Romani lib. 1. rap. 3. 
306. 327 seqq. 6th Edition p. 36. See also Van der Heim 

(c) It is uncertain, whether they were en- de .lacobi Gothofredi meritls in restitucndis 

graved at the beginning upon wood, ivory, XU Tabularom Fragmentis. Lcyden, 1823. 
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the later attempts to restore them we are much indebted to Haubold 
and Dirksen, whose editions of the text differ greatly from that of 
Gothofred« 

SECOND PERIOD. 

Frok the Twelve Tables to the time of Cicero.* 
(A. U. C. 900-650, or B. C. 450-100.) 

1. Political condition of the Republic in its highest state of 

development. 

§ 25. In this period" the distinction between populus and pUha 
had entirely lost its original meaning and importance. Both the 
comitia voted in tribus. ThQ comitia centuriata were con- 

(a) Hauboid, Institt ]xa. Romani epitome. Cridk nnd Herstellting des Textes der Z w5lf- 
p. 129. (alflo in his Inst jar. lineamenta ; Tafel-Fngmentc. Leipsic, 1834. — Zell, Le- 
cditcd by Otto, Leipsic, 18fi6.)—IHrksen, gum XII Tabb. Fragm. Freiburg, 1825. 

* The way to a national onion of the two classes was in a ^reat measure prepared by 
the adoption of the law of the Twelve Tables, and especially by the lex Canuleia, 
vrhich allowed intermairiages between them. The primary source of the law of the 
Romans was their ancient customs; and this is the reason why the term "jus civile," 
which denotes the Roman positive law in general, was also rued in a stricter sense to 
ngnify the law of custom, as the basis upon which the whole fabric of law was oon- 
Btructed. The decisions of the senate and people were comparatively barren as regards 
the private law. The plehiscUa, however, became of more consequence after the lex 
Hortentia (a. v. c. 465) had extended them so as to bind the patricians also. The 
jiirists at first employed themselves in maintaining the strictness of the law, and in 
preserving its ancient forms, while the i>netor8 continued to introduce into it such im- 
provements as were required by the times. The prsetorship was founded a. u. c. 
387 ; but prBetores peregiini were not appointed until the year 508. In the 
provinces, the rights of^the non-Romans (jpererrini), that is, of all who were not citizens, 
were placed under the protection of the prcefecture, as in Rome they were under that 
of the praetor peregrinus. 

Thus an entrance was opened for the gradual introduction of man^ of the law prin- 
ciples of other nations, into the jut civile ; for after those principles had been 
applied to foreigners in their contests amon^ themselves, or with Roman citizens, it 
was natural that these more enlarged legal views of other nations should be gradually 
adopts, instead of such strict Roman principles as were no longer suited to the 
times. Those rules and regulations which the Romans found to be equally observed 
among all other nations, and which they themselves had become acquainted with by 
use and practice, were called by them, jus gentium; and hence Grains describes 
it as consisting of tlie leges moresque peregrinorum. In proportion as the Roman 
dominion spr^d over several parts of the world, and as the relations with 
foreign nations increased in extent, it became necessary that the jus gentium 
should be more and more referred to and adopted into general use. It is to this recep- 
tion of Oie jus gentium into the jus civile, that me Roman law chiefly owes that 
universal character, which so well adapts it to form the basis of the legislation of civilized 
nations in later times. 

Legislation was di\'ided among the people, the senate, and the magistracy. Among 
the latter, the tribunes assumed a prominent place. The senate had the control of the 
finances, the management of the foreign department, the organization of provinces, 
and the appointment and superintendence of governors, as well as the power of legis- 
lating on private affairs. The populus Romanus, which consisted of ail the freemen 
who possessed the right of citizenship, exercised the criminal jurisdiction, and had the 
election of ma^trates, besides the power of legislation, in their amemblies. The pub- 
lic offices created in this period, were those of the pratoret urbani and peregrinif the 
eensoret, and the adiles curules. Of these the prtstores were the most important, 

2 
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convened by a senatorial magistrate ; the comitia tributa by the 
tribunes: the former voted by cent u rise, the latter viritimin the tri- 
buB.' The several departments of government virere ably and faith- 
fully administered, and assisted and harmonized with each other. 
The senate endeavoured every where to mediate, and rather yielded 
to circumstances than followed any fixed principles.^ The tribunes 
nad no trnperium, but remained, as they had been, the controlling and 
leading representatives of the people. The classes of the people 
were changed into the following : senators, equites, freebom citizens, 
and freed citizens." 

2. Law Sources of this Period. 

§ 26. The law sources subsequent to the Twelve Tables, fit>m 
which the law of the Tables, as well as the unwritten law of the times, 
was supplied and developed, may be reduced to two kinds, viz. explicit 
law {jus scriptum, written law) and law established hy custom {jus ncm 
scriptum^ unwritten law). The general observation may here be made, 
that the improvement of the law, which constantly advanced from this 
time, was effected not so much by the enactments of the le^lative 
power as by the judges and lawyers, through the gradual develop- 
ment of the existing principles of the law, derived from manners and 
customs.' 

J. Legislation. 

§ 27. The class of explicit or written law comprised the leges tplMscUa^ 
nnd seiuUusctmsulta, 

1. Legat md Flebitcita. (e) 

The leges (the decrees of the people in a strict sense) were laws 
which were proposed by a magistrate presiding in the senate, and 
adopted by the Roman people {popuhts Romanus) in the comitia 
centuriata/ These related almost entirely to the public law. The^e- 
hisdta were laws proposed by one of the tribunes, and passed by. the 

(a) Dion. Halic. IV. 24. Livy, I. 43. i f. 2. p. 455 geqq. As early as this time^ the 
Xlitll. 16. Salliut de bello Jugurth. c. 86. coQtestfl had commenoed hctwccn the two 
See also Htuchke, VerfaBsang des 8enr. Tai- parties (the Optimatcs and the Popalarea) 
lias, c. 13. and OoUling, p. 380, likewise trom which the civil war arose. 

PuektOy Inst. p. 221 seqq. [d) Savigny, Gesch. des R. E. in M. A. 

(b) PucktajL c. p. 260 seqq. 288 seqa. Vol. 1. p. 2. 

(e) See SclUmser, Universalhistoriscbe tie- {e) fieinee. Antiq. Rom. lib. 1. T. 1. $ 1-14. 
bersicht der Oesduchte der alten Welt VoL (/) Oaius, lib. 1. Tit 3. $ 4. J. 1. 2. 



on acconnt of the extent of their jurisdiction. The edicts of the pnBtorB, which afiter- 
wards acquired legal authority, not as proceeding from a legislative power, but from 
the silent assent of the people, are properly to be regarded as a part of the lato of custom. 
These edicts consistea cniefly of rules of proceeding. The edieta repentina were 
those made by the pnetor during his term of office, on the occurrence of such new 
cases as had not been provided for. Edictum perpetuum was the name given 
to an edict issued by the prstor on his first entering upon office : and this was either 
novumf when a pretor set up a principle of law for me first time ; or treUatitium, when 
its substance was ahneady contained m the preyious edicts. 
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plebeians alone in the comitia tributa, independently of the patri^ 
cians {sine OMctorUate patman),* They were for this reason binding 
upon the plebeians only, until the consuls Horatius and Valerius 
(a. u. c. 305) succeeded in passing a law, ut quod tribtUim pMn JM9- 
siuet, pcpulum teneret (that the decrees passed in the meetings of the 
plebeians, should be laws for the whole people) ; which was after- 
wards renewed and confirmed (a. u. c. 416) on the motion of the 
consul PubliliuB, utplebiscita omneg Quintet tenerctU (that all the Ro* 
mans should be bound by the decrees of the plebeians), and again 
(a. u. c. 465) on the motion of the dictator Hortenniu} The pUbucita 
of this period related more than the leges to the private law." 

§ 28. The senatuscoHsulia were decrees of the senate, without the 
concurrence of the plebeians.^ Like the leges, they generally had 
reference to public law ; there* are in this period, however, several 
instances of decrees of the senate concerning matters of private law.' 
At first the plebeians objected to the legal force of the decrees of the 
senate ; but after the senate submitted to the pUhisata, they 
acknowledged the senatusconsuUa as binding upon themselves;/ 
though the right of interceding (protesting against the decrees) re- 
mained with their tribunes.' 

//. Law of Custom. 
A., In geoerftL 

§ 29. The law of custom, which was formed in various ways, was 
of much greater importance to the private law, than the sources before 
mentioned. The particular kinds of this law were : the mores 
majorum, or law which had its foundation in the manners and 
customs of their ancestors, and was transferred from these to their 
descendants;^ the consuetudo, or the law which originated from 

(a) 5 4. J. 1. ^—Oaiu*, lib. 1. 2.—Heinee. Haubold l.c.156.— ^ttntnlr,Diflg.deSctiflB4)- 
Anliq. Rom. 1. c. $ 15-17. — HuUmann, Edm. mania. Groningen, 1823. Puckta, Inst. p. 289. 
Grandverf. J 22, 24. (e) Hugo, R. G. p. 406-14 ; and Scktlling, 

{b) Livy, III. 55. Vm. 12.— J 4. J. 1. 2.-- Bemerk. p. 116. E. g. the acnatasconsaltom 

fr. 2. J8. D. 1. 2. — Gaius, 1. 3. — GeUiuSf XV, os the aaani-asnfracu See below, ^ 282. 

27. — Theofk. Paraphr. ad $ 5. J. 1. 2. — (/) ^A^o^A. Paraphr. ad $5. J. 1. 2; bnt 

Niebtthr, Horn. Gcsch. Vol 2, 2d Ed. p. 414. see Waller, GeacYu den Rflm. Rechta. p. 131, 

— Contra : SckuUz, Staatswiawnachaft der who rejects the view of Mackeldey, given in 

Romer p. 336 ; but see Waller, Geschichte the text 

des Rom. Rechts, p. 107. Pttchlei, I. c 208. {g) A decree, when the tribunes protested 

le) The leges as weU as the plebiscita re- against it, was no senains consultum, but on^ 

oeived their names from those wlu>had pro- senatus auctoritas. Cicero ad Div. VIII. 8. 

posed them ; for instance the lex Aqoilia, lex Livv, IV. 50, 56, 57. — Gellius, XIV. 7. — 

Pltetoria, &c. HvUmann, Rom. Grundvcr£ $ 22. 

(d) Gaitu, 1. 4.—$ 5. J. 1. 2.— fr. 2. $ 9. D. (k) For instance, fr. 1. D. 24. 1.— fr. 2. pr. 

1. 2. — Augu»tinu$, Opera Tom. 1. p. 1. seqq. D. 28. 6. — Gomp. Cicero, Top.c S.^Eichler 

— Heinec. Antiq. Rom. lib. I. 1. $ 46-^4. — de moribua majorom. Leipsic, 1744. 
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the opinions and nsages of the people ; and the ret judiccUa, or 
auctaritas rerum perpetvo nmUiter judicatarum, that law of custom 
which was fonned hj uniform judicial decisions in similar cases, 
and which at present is called hj the Germans, the pradice, or the 
judicial usage (flcmt/ort) ; by the French, la juruprudence de» arreU.^ 
The most important influence, however, upon the establishment of the 
law of custom, as well as upon the adaptation of the law in general to 
the times, was exercised during this period by the pisetors and other 
higher magistrates through their edicts, and by the lawyers by means 
of their commentaries and their practical application of it to cases. 
We have now therefore to treat more fully both of the edicts and legal 
opinions. 

B. Edicts of Magistrates. 
1 . Prmtort. 

§ 30. The supreme judicial power was originally vested in the kings, 
and afterwards in the consuls, who exercised it personally.^ After 
the year a. u. c. 387, however, a new magistrate for the supreme 
administration of civil justice was established at Rome, under the title 
of pr<Btar urbanus, who at first was chosen only from the patrician 
ranks, but afteiwards (since a. u. c. 418) also from the plebeians.^ His 
jurisdiction was at first restricted to cases in which both parties were 
Roman citizens {inter cives jus dicehat) ; but the continual increase of 
strangers residing at Rome, led to the appointment of another praetor, 
about a century later (a. v. c. 508), to decide in cases of lawsuits of 
the non-Romans among themselves or with Romans {qui inter 
cives et peregrines jus dicehat), and who was called praiar peregri- 
nus.^ The office of the praetor continued only one year. In the 
municipal towns of Italy, the civil jurisdiction was lodged in their 
corporations ; but in the provinces, it was administered by the presses 
provincia : in later times, especially after Hadrian, it was con- 
ferred on special juridiciy in Italy as well as in several of the 
provinces.' 

9. Edieta Prmtonm. (/) 

§ 31. The praetors soon acquired a decisive influence upon the 

(a) fr. 38. D. 1. ^.—Zepemick de reram Vol. 4. p. 303.)^HiUlmann, Rdm. GrondTerf. 

perpetuo similiter jadicatarom anctoritate ; § 37. 

m his Animadvere. et opiisc. Halle, 1776. {d)Tr.2.^Q9.D.i.*i.~-Theoph.ad^7.J.l. 

No. l.—ScMffcrt, Erortenmgcn. Vol. 1 p. %—Lydus de macistratibns popnli Komani! 

31. I. 38. 45. — Conradi de pratore pereenrino : in 

lb) fr. 1. 16. D. 1. ^.—Livy, I. 26. II. 1. Parentis. Helmstedt, 1740. p. 1. 

\e\ Livy, VI. 42. VII. 1. VIII. IS.^Heinee. {e) dee Zimmem, R. G. VoL 3. 6 9-85. 8a- 

Antiq. Rom. I. 2. $18-22.— Van Beeren- vigny,U.KAn M. A. VoL ll.p. 1.— 2>»r**eji, 

hnck, Dis9. de Frstoribas. Lieee, 1826. Script hist Aag. 1. c. 

(Reviewed by Zimtnem in Schunck's Jahrb. (/) Heinec, Antiq. Bom. 1. 2. $ 23, 24.^^atf- 



' DIT. n.J HI8T0RT OF THS ROMAN LAW. 21 

private law through their edicts. The proper Roman law {jus civile) 
was never applicable to other than Roman citizens. But when the 
Romans extended their power over all Italy and many countries beyond 
it,* their frequent intercourse with non-Romans led them to acknowledge 
and apply a universal natural law (jus gmtiutn), in addition to their 
old national law distinguished by its strict principles and proper forms 
{jus civile). At first the jus gentium, or that system of general 
law principles acknowledged by the civilized nations of antiquity,* 
was only referred to on account of the non-Romans ; but its use was 
^ soon extended to the Romans also. In consequence thereof, the old 
strict civil law of the Romans gradually approximated to the universal 
natural law. This change was induced and effected chiefly by the 
edicts of the praetors,^ who, at their entrance upon office, published 
an edict, in order to defend themselves in the performance of their 
judicial duties, against the charge of injustice and partiality, as well 
as against the interceding of the tribunes ; that is, they made known 
by a pubHc placard, those legal principles in accordance with which 
they would administer law and justice, and the mode of proceeding 
which they would observe daring the year of their office {*^ut scirent 
civesy quod jus de quaque re quisque dicturus esset, seque pnBmuni^ 
ren^*).^ By these edicts they seldom introduced new law principles, 
but generally confirmed those which were already established by cus- 
tom and usage, or which were at least considered so, by public opinion 
or by legal views prevailing at the time. But wherever they found 
deficiencies in the existing law, or deemed it no longer applicable to 



ioU, lost hi«tdogm.$ 170 aeq^. — Hugo^'ELQ. cipal magisCratee. Tbe foregoing remarks 

p. 414 seoq. — Savi^ny, R. R. m M. A. Vol. 1 apply equally to the boitorumpoxsexsio. 

p. 3. — Schroder, Civ, Abh. p. 54. — Rosthirt, (a) Itufco, IL G. p. 336. — Niebnhr, Rom. 

Tendenz dea pr&toruoheii£dict& Erlangen, G«scfa. Vol. 3. p. 727. 

1812.— Ztmifurm, R. Q. VoL 1. $ 37-41.— (b) $ 1. J. 1. 2.— fir. 9. D. 1. 1.— See below 

Reddie de edictis PraBtorom. Bpccimen 1. $ 113. 

Gottingen, 1835. See also : Incerti oQCtoria (c) Theoph. Paraphr. ad & 7. J. 1. 2. 

magiatrataam et sacerdotinm popali Romani {a) fr. 2. ) 10. D. 1. 2. That the pnetorcs 

expoflitiones inedits. Editea with notes by and aedilea carules were enliiled to issue 

Hoflchke. Breslaa, 1829. p. 57-65. Puckta, edicts, is proved with great certainty by 

Inst. p. 513 seqq. — As Huschke vei^ correctly Gahu, I. 6. — Cicero ad Attic. 61. de invent 

xemarks, many of the rights contamed in the 2. 22.---Auetor odHerennium, 2. 13. — ^Hoinec- 

power of the prsBtora were conferred upon cins is therefore mistaken, when he alleges 

tfaem bv the Lex .£batia, whidi introduced that they had luur^d the legitlative power 

new roles of proceeding ; but it is not prob- by their edicts, ana overthrown the Jus civile 

i^le that the rights to establish prajucUcta, by their artifices. They deserve praise rather 

to introduce new actions, to grant preucrip- than blame for their efforts to ameliorate the 

tione$ and exeeptionet, musumu and reUUii- rigour of the ju.s civile, by establisliing and 

twneSt were conferred upon them by that law ; applying sound principles of equity. Indeed, 

as the^ naturally e^ew out of the prstorian it may be remarked, that through the excr- 

impenum in its different departments. In cisc of the equitable oowers included in their 

like manner the authority of the edidum did juriFdiction, they laid the foundation for all 

not depend upon the rules introduced by that the future development of tlic Roman law. — 

law* but was merely a product of the pre- Sec Ritter ad Hein. L c. $ 17 *, Bach, Hist. 

Tentive tendency of the jurisdiction which Jur. XL 2. $ 9-12; and especially Hugo, ZL G. 

wfts common to the prstors and other prin- p. 336. 
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tfaeir times, they established and announced the roles which they would 
follow in their decisions.' They directed their efforts most particu- 
larly to soften more and more the rigour of the jus civile, so 
that it might harmonize with the tBquitas (equity).^ This they 
effected, partly by granting exceptiones and preucripHones against actions 
supported by the jus civile, where it would have been iniqtmm 
(against equity) to condemn the defendant ; and partly by declaring 
invalid transactions which would have been valid by the jus civile 
frestitutionesji or by supposing certain facts to exist which did not 
fjlctionesj, whenever causes of equity required*^ 

§ 32. That edict which the praetor, on assuming his office, published 
as the rule by which he would be guided during his term of office in 
all cases which might occur, vtras called simply tf<2tc^ttm, OTcdictum aimuum, 
or edictum jutisdictianis perpetucs causa j^opositum, and therefore also 
edictum perpeiuum.^ The title prataris edictum was common to the edicts 
of both the praetors of Rome, while those of the proconsuls and proprae- 
tors in the provinces were severally called edictum provinciale. Every 
praetor, however, did not publish an entirely new edict ; but generally 
on his accession to office, he retained the greater part, if not the whole 
of the edicts of his predecessors {edictum tralatiiium), as far as they had 
been approved by experience ; and made only such additions and 
alterations as appeared to him to be required by, and suitable to the 
times and circumstances. 

3. JEdile$. 

§ 33. As the administration of justice was intrusted to the prae- 
tors, so the care of the police was committed to the tBdiles, There 
were originally only cedHesplebis (§22); but afterwards cediles curules 

(a) Therefore Papinian imyB, in fr. 7. $ 1. {c) Gaius, IV. 34 seqq. 57. 116. 117. 119.;— 

D. 1. 1 : The praetors had introduced thefar pr. $ 1-6. J. 4. 13. — Zimmemr R. G. VoL 3. 

law, " a4jnvandi, vel fsnpplendi, velcoirigen- 9 91. 96. 101. 

di juris civilis gratia, propter utilitatem publi- {d) It was not under Hadrian, as has been 

cam." — Holtius, Oratio de jure prstorio ad supposed by some, that the pretorian edict 

Jos civile supplendum et emendandum optis- was first called edictum perpctuum. The 

simo ; in Annalibus AcademiciB. Groningen, edictum perpetuum is nothmg more than the 

1820, 21. edictum annuum. Asconhu Pediamu ad Cic. 

{b) jflquitoB in this meaning is not inde- orat Pro Com. maj. reo. — Hugo, R. G. p. 416. 

finitely equity, but equitable law, ju9 aquum, 417. 

generally acknowledged as such and resting le) The edieta reperUina or prout res in- 

upon la>v principles, as opposed to jus stric- cidit, which are usually opposed to the edic- 

ttttn or jus civile ; for instance in fr. 2. $ 5. tum perpetuum (fr. 7. pr. D. 2. 1.) have no re- 

D. 39. 3. Faulus concludes, in a case where ference whatever to legislationf but weie 

no action could have been maintained by the merely decrees of the prsetor in single suits ; 

law, that it should be supported because equi- thus for instance the edieta peremtoria in 

if recjuired it, sajdng " n»c aouitas suggerit, fr. 68-70. D. 5. 1.— const 8. C. 7. 43. — Schuftp- 

etsi jure deficiamur." — Sec JuridiBches Ar- oe, R. IL G. $ 552. — Zimmem, R. G. Vol. 1. 

chiv. Vol. 5. No. 3. — TVelcker, Jur. Encydop. ^ 37. Note 1 .—MuMenbruch, Doct Pand. $ 5. 

p, 137. note 22. — Sehultz, R. St. "W. $ 43-45. — Brissonius de verb, signif. v. edictum. — 

And among the later -writings, Albreekfs r&- Puchta considers the term edieta repentina, 

mischeJEquitas. Dresden, 1834. ilf»^«7i&nMrA, to have originated from a wrong interpreta- 

Doct. Fuid. I. 43. Rosshirt, Civ. R. L $ 15. tion of CioorOi Verr. IIL 14. 
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were also appointed from the patricians (a. u. c. 387).' The latter, 
like the praetors, were entitled on entering upon their office to publish 
an edict,^ which indeed chiefly consisted of prescripts and regula- 
tions in matters relating to the police and markets ; but they were, in 
some measure at least, important also for the private law." The law 
introduced by the praetors and sediles ia called jus honorarium.* 

C. Opinions and Writings of the Lawyers. 
1. Rt9p9n$a PfudaUvm* 

§ 34. After the main law principles had been established by the 
Twelve Tables and the Praetorian Edicts, the lawyers began to develope 
them more fully by interpretation," so as to render them more com- 
pletely adapted to practical purposes; and at the same time they settled 
the forms to be observed in the application of these principles. Any onio 
therefore who had to perform legal transactions, was under the necessity 
of applying to a lawyer for advice and assistance. Upon such applica- 
tion, the lawyer either merely gave him his opinion {respotuum) ; or 
else, as his advocate, he prosecuted or defended his cause before the 
court (dispuUUio fori) \f or gave him directions how to conduct his 
suit at law or construct the forms of his legal transactions. By 
these as well as by their literary comments upon the law in general, 
many legal maxims and principles were gradually formed. In this 
manner the lawyers exercised an influence upon the improvement of 
the law, of equal importance with that of the praetors and the aediles 
themselves.' The law thus introduced by the jurists was called 
auctantas jfrudentum, jus receptum^ sentaUia recepta, and also jus dvUe 
in the strictest meaning of the term.^ 

(a) Lwy, lib. 7. c. 1. — Pomponitu in fr. 9. the ditptUaiiofori meant* which Fomponiu 

tae. D. 1. 2. — HeineccvMy IT 2. $ 25-27. — spe^ of here. Probably, however, it is 

ee also the writings referred to $ 22. note a. nothing else than discassion or argument be- 

For the time of the introduction of this office fore a court Aespecting the diferent views 

see Schillings Bemerkangen zar Eechtsge- of the jurists, see Heineeciu$ 1. c. I. 2. 35. — 

schichte p. 92. Back, Hist jur. lib. 2. c. 2. sect 5. $ 1. — HCfff- 

(b) $7. J. 1. 2. — Theophilus ad fi 8. J. 1. 2. ner Comm. ^ 57. not 3. — Moaer, Disputatio 
\c) For instance, the actio redhioitoria and fori ; in his Vcrsuche iiber einzelne Theile 

quanii minoris, which continue to be ap- des Rechts. No. 1. — Oluck, Handbuch uber 

plicable, originated through the edict of the Gunther, &c. $ ^S.—Haubold^ Inst hist dogm. 

sdiles. Dig. 21. 1. see also (V. 27. $28. D. 9. 2. A 197. -^Huro, Rechts^eachichte. p. 442.— 

(^ Undoubtedly called so " ab honorc Zimmem, Rechtsgeschichte. Vol. 1. p. 57. — 

prnetoris," that is, from the public offices with Hepp, Diss, philol. jurid. exhibens interpre- 

which the praetors and ledijes were invested, tationem L. 2. A 5. D. de orig. jur. Heidel- 

and from which that law issued ; and hence berg, 1826. (Reviewed by Witie, in the 

oignifying/av^y tA€ma«ts^ra/et. $7. J. 1. 2. Tubinger kritische Zeitscmdft fiir Rechts- 

— fr. 2. & 10. D. 1. 2. Also fr. 7. $ 1. D. 1. 1. wissenschaft. Vol. 4. p.340. and hy Zimmem^ 

cannot oe taken in any other meaning. See in Schunck's Jahrbucner. Vol. 4. p. 605.)—- 

Wu9temann*8 Theophilus. Vol. 1. p. 32. — Schillings Bemerkungen uber Rdm. Rechts- 

Hugo, Rechtsgeschichte p. 417. — Rockay de geschichte. p. 123. 

laRenay, Do juris honorarii anctoritate in {g) //ctnAmtAntiquitates. Lib. 1. tit 2.29- 

jure Romanorum privato. Ley den, 1827. 37. — Schiteppe, RechtBgeschichte. 675 seqq. 

le) See Puchta, Lap. 309 seqq. {h) Jus civile signified with the Jftomans: 

(/) fr. 2. $ 9. D. 1. 2. It is doubtful, what I. The positive law of any state (jus clvitfttk 
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§ 35. There are, liowever, but very few traces of legal works of a 
strictly scientific character to be found in this period. At first, only the 
patricians and pontifices had an intimate acquaintance with the exist- 
ing law, and especially with the system of actions, the forms of proceed- 
ing {legis actiones)/^ and the times at which the courts were held 
(dies fasti et nefasti)} They are said to have carefully concealed all 
these for a long time, in order to secure their ascendency over the 
plebeians,'^ until a clerk of the lawyer Appius Claudius, named Cn. 
Flavins (a. u. c . 449), published a book in which Claudius kad composed 
and arranged the legis act ion es. From him the book was called 
Jus Flavianum.^ This same Flavins afterwards arranged and published 
a calendar or list of the dies fasti, which he had learned by repeat- 
ed inqtdries from Appius Claudius.' Thenceforward the plebeians 
also devoted themselves to the study of law. Tiberius Coruncanius, the 
first of the plebeians who received the pontificate (a. u. d. 452), is 
also said to have been the first who taught law publicly.-^ When 
in the lapse of time, as the law had become developed more and more, 
new forms of actions and transactions were brought into use, a law- 
yer of the name Sextus JElius Catus composed a book containing these 
new forms {alias actiones compostdt),' which he published about the year 
A. u. c. 552, This book was called, from his name, Jus JElianum,^ 

propriiun; quod aaisque populas ipse dbi '^ Ille ne&stu erit per quern tria vtrba ulentar : 

OonfltituiO. fr. 6. 9. D. 1. 1.-^ 1. J. 1. 2.-2. By Faetus erit per quern Uge licabit agi» 

way of disdnctioiif the poaitive law of tl&e The tria verba are the words : " Do,^ dico, 

Roman state, as opposed to the j as gentiTtm. addico/' by which the extent of the judicial 

8©3 also Cicero, Top. c. 5. — 3. In a more pb- power of the pnetors used to be denoted. 

stricted sense, all the Roman law except the Varro de lin^a Latina lib. 5. cap. 4. — JEl- 

jus honorarium ; consequently the leges, vie- vers de fastis, m ejus clarissimismonumentis. 

oiscita, senatttsconsuUot auctoritas pruaen- Bostock, 1635. 63. 

turn, and afterwards likewise the constiiutio- (c) fr. 2. $ 6. 1). 1. 2. and fr. 2. 6 35. ibid. — 

nes principum. fr. 7. D. 1. 1. — 4. In the most Cicero de leg. lib. 2. cap. 19. pro Murena c. 11 , 

restricted acceptation of the word, only the ad Attic. 6. 1. 

auctoritas prudentum and the dispuiatio Id) Pomponius (fr. 2. 6 7. D. 1. 2.) says: 

fori. fr. 2. f 5. 12. D. 1. 2. "ow*rep/«iw librumpopulotradidit"—P/t?iy, 

{a) fr. 2. $ 6. D. 1. 2.— fr. 77. fr. 123. pr. D. Histor. nat lib. 33. cap. 1. "cujus hortatu ex- 

50. 17. and especially Oaius, VI. 1 1-30. See ceperat eos dies." — Ltvy, IX. 46, simply states 

Hd^ner on tne le^is actiones and actus legi- the fact of its having been made known.— Ac> 

timi. (3d Appendix to his Commentary.) — cording to Cicero pro Murena. c. 11. and ad 

Ram de legis actionom origine et progressu. Atdc. 6. 1. the lawyers were said to have 

Utrecht, 1804 ; and especially Dirksen, Bei- been much vexed at fiiis; but Flavias became 

trage zur Kunde des r5m. Ilechts. Leipsic, so popular, that he was appointed tribune, se- 

1625. p. 221. — VanHasselt de legis actioni- nator, and »dilis curulis. Pomponiits,t c. 

bus. Groningen, 1824.— 02«en de legis ac- —Niebuhr, Rom. Geschichte. Vol. 3. p. 376 

tionibus. Fart 1 and 2. Copenhagen, 1825 seqq. 

and 27. —H^er, Institntionen'' des Civilpro- (e) See Hugo, R. G. p. 449 aeqq.-^SckUling, 

cesses, p. 76 seqq. Idem, Gail comm. I V. in Bcmerk. p. 124-129. 

observat. cap, l-6.—Klien de ratione juris- {/) Phny, Hist nat XXXIII. 1. 

prudentiflB formnlarie generali. Leipsic, 1829. {g} fr. 2.*J 35. D. 1.2. Schroder, in Hugo's 

{b) In the Roman calendar those days were Civ. Mag. Vol. 5. p. 187. 

distinctly marked, on which the tribunals (A) fr. 2. $ 7. i. f. D. 1. 2. The same Sextos 

were open (dies fasti), entirely closed {dies ne- iElius wrote also an abridgment of the Jus 

fasti) , or open only for a part of the day {dies in- Civile under the title TripertUa. fr. 2. $ 38. 

tereiM). Therefore OvuisaysinhisFaMi, 1. 47; ibid. 
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The first expositions of law of a scientific character found in this period, 
are the cammentarii juri* dvilU and rupoma of the elder Gato:^ 
besides whom may be noticed his son, Marcus Porcius Cato,^ and the 
three lawyera of whom Pomponius says, that they had written many 
books oA the jus civile, and laid the foundation for its scientific ex- 
position (qui JundaverwUjua avile) : Publius Mucins ScsBvola, Marcus 
Junius Brutus, and Manilius,*' to the last of whom the €u:tume9 
ManUiancB, or the forms of contracts of sale, are attributed;' 
likewise Lucius Crassus, brother of P. M. Scaevola;' Q. Mucins 
Scaevola, sumamed Augur, son of the above-mentioned P. M. Scaevola/ 
and HosdliuB, who composed the actiones HastiUana, which probably 
were forms of testaments.' - 

THmD PEBIODi 
Frok Ciczbo to Ajlkzavdsb Bitxbus.* 
(A. 17. C. 050— 1000, or from 100 before to 250 after Chiiat.) 
Change of the political Condition of Rome. 

§ 36. In the beginning of this period, the state of Rome was still no- 
minally republican ; but in fact, it was governed by single rulers with 
monarchical powers. When Csesar Octavianus had conquered Anto- 

(a) fr. 2. $ 36. D. 1. 2.—Lwy, XXXIX. 40. (i) Varro do re nut II. 5. 

—Cicero de Orat I. 37. II. i3.—Fe$tu8 v. (e) fr. 9. J40.D.1. i.—Cicero Lmlc.l. pro 

liandas. Balb. c. 20.— Fa&r. Max, VIII. 12. 

(b) fr. 2. $ 38. D. 1. 2.—Brinenburg de ju- (/) fr. 2. $ 41. D. 1. 2. See also Cicero de 
rijroradentia Catonis oenBoru. Leyden, 1826. Orat I. 39. 

(e) fr. 0. ^ 39. D. 1. fi.—HauboM, Inst jar. {g) Cicero de Orat I. 57. —Burekardi, 
^ogm. $ 193. Geach. q. Inst. $ 45-47. 



* On the decay of the religious institationfl, which followed the dimolution of the 
republic, the people began to join to their old forms of worship many Egyptian and 
Grecian saperstitions, notwithstanding the prohibitions of the emperors Augustus and 
Tiberius ; and among the more enlightened classes, implicit belie! eradually gave way 
to a pliilosophical rehgion. Religion had ahnost entirely lost its pohtical influence, and 
even in the private law only slight traces of its effects are visible. The private law 
underwent many alterations in consequence of the restoration of the monarchical form 
of govepment ; yet no thorough change was wrought in it during the earlier j^art of 
this period. Although decrees continued to be made by the people, the jus civile 
received its alterations less from ^em than from the edicts of pnetors and the decrees 
of the senate. The most important of the decrees of the people and senate, during this 
period, which at the same time furnish the most convincing proof o[ the low state 
of public morals, were: 1. The lex Julia et Papia Popjway which was enacted 
tmaer Augustus, and continued in force till Constantine, intended to prevent celibacy 
and to promote population. 2. The lex de adulteriis, which inflicted severer punish- 
ments on adulterers. 3. The lex ^lia Sentia and Spuria Camilla intended to 
restrain the manumission of slaves. And, 4. The Sctum Claudianum, which was 
designed to prohibit illicit intercourse between fr«e women and slaves. The three 
latter continued in force till the time of Justinian. The decrees of the people became 
more rare, as the right of Roman citizenship was extended, and the number of the im- 
perial constitutions were increased ; until at length they entirely ceased to be made. 
The difference between decrees of the people (populiscita) and of the plebeians (jpfs- 
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nius in tbe battle of Actium (b. c. 32), he became as pnmeeps reipMiuB, 
under the surname Avguttm, the sovereign of the state, by uniting in 
his person the most important of the old republican dignities.* He, 
indeed, generally observed the old republican forms ; but under his 
successors even these forms gradually disappeared, the power of the 
prindpes (or emperors) became more and more absolute, and finally 
it degenerated into the most oppressive despotism.^ The right 
of legislation was transferred by degrees from the people to the 

(a) He had the tribunitia potetttu and the Rome B. 6. c. 2. Gibbon' i Bome. chap. 3. The 

proeoruulare tmperium ; he was also impe- effects of this political change were most ap- 

ratar, praifeetut morwn, and pontifex maxi- parent in the altered condition of the treasury 

mus, and wasfreqnentlv invested with thecon- (erarinm popnii Romani, — ^Bscos Cnsaris). 
■olate. Dio Cass. LIII. 16-19. Ferguson's {b) Tactt. AnnaL L 1 seqq. 

biscUa) almost entirely disappeared after the time of Cicero ; as the distinction between 
patricians and plebeians no longer existed. The responsa prudentum acquired 
m this period a still higher degree of authority, because the legal opinions of the 
authorized jurists, when unanimous, had the force of laws. It is also worthy of 
remark, that not only the literair productions of the jurists, but also the study of the 
law itself, advanced to a fer higher degree of scientific perfection than they ever bad 
attained before. The praetors still continued to enlarge the jus civile, by bonowing 
more and more from the jus gentium, until the revision of the pnetorian edict 
under Hadrian (a. d. 130) ; when the edict, which had been gradually improving fiir 
centuries, was at length regarded as complete. The litenuy activity of the jurists became, 
on the other hand, so much the more conspicuous ; the edict bemg the chief source of 
the later law, their attention was principally directed to commenting on it. And, 
indeed, the abundant collection of materials which had been amassed, needed only to 
be elaborated, in order to render it more practically useful. This task was executed 
with the greatest ability by the classical jurists of the second and third centuries. But 
when, at the close of mis brilliant epoch of Hterary productiveness, the Roman empire 
fell into barbarism ; all the scientific vitality of jurisprudence ceased, and an age of 
incapacity and barrenness succeeded. At first, the emperors issued edicts after Ihe 
example of the republican magistrates ; and, besides the privilege of giving decisions 
and rescripts, they had the right of proposing general laws, in the senate : but with 
the gradual increase of the imperial power and the decreasing importance of the 
senate, the assent of the latter to the imperial projects of laws was aemanded more 
imperiously, until at length it was dispensed with fu together. The constitutions of the 
emperors, which in diis period formed a new (and from Constantino to Justinian, the 
exclusive) source of the private law, had, until the time of Constantine, the character 
of decisions {decreta) and instructions (responsa); but under Constantine, Aey 
assumed the form of universal decrees {edicta, leees edictales, leges\ and be^an not 
only to be very numerous, but also to contain sucn new and extensive regulations as 
were required by the state of the times, and especially by the spread of Christiamty. 
It would be difficult to determine whether the ignorance and imbecili^ of the later 
jurists should be regarded as the cause, or as the consequence, of that exclusively impe- 
rial legislation which had now checked the course of^ all the more natural sources. 
This state of things was doubtless owing, in great measure, to the barbarous sphrit of 
the age, which the introduction of Christianity was for a long time unable to subdue. 
To the old magistrates, the choice of whom rested with tiie senate, were added, among 
others, the prafectus pratorioj the prajectus urbi, and the quastor eandidatus prin' 
eipis. The quaestor brought the propositions and motions of the emperora before 
the senate; to the preefectus urbi were committed the police and criminal 
jurisdiction of Bome and its environs; the prcefectus praetorio, although at 
first merely the commander of the body-guard, became, through the influence he exer- 
cised in the choice of emperor, the most important officer of the state in the admini»- 
tration both of the govenmient and of justice. 
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emperor, whose eamtiimtumes soon began to fonn anew source which 
amply supplied the public as well as private law. This political change 
in the state was produced by the civil wars, which were caused: 
1. by the renewal of the motion to distribute the public lands ;* 2. by 
the extension of the rights of Roman citizenship to all the inhabitants 
of Italy ;* 3. by the efforts of the aristocracy to increase the political 
authority of the senate and of the equites, so as to oyerbalance the pow- 
er of the people.^ Corruption of morals, contempt of religion and 
established institutions, public despotism, and private violence, all 
combined to destroy the power and influence of the government. All 
efforts to revive the languishing spirit of the old republic, were vain 
and fruitless.' 

LAW SOURCES OF THIS PERIOD. 

/. Decreet of the People* 

§ 37. The department of private law in this period, received its 
alterations and improvements from : 1. the decrees of the people ; 2. those 
of the senate; 3. the canstiMianes prmcipum ; 4. the edicta prceiorum ; 
6, the respofua prudentum ; and 6. the writings of the law commenta- 
tors. 

1. The decrees of the people, which still continued to be 
either leges or pUbiscita (§ 26 and 27), were never made in 
greater numbers than during the civil wars which in the beginning of 
this period subverted the state.* There are among them many 
which were, and long continued to be, important to the private law ;/ 
for this reason in later times copious commentaries were written 
upon them by the classical jurists (§ 44). But the more the principate 
(the supreme power of the principes) was transformed into an absolute 

(a) ApoUm de belL cir. I. 7. 8. Phttarchy monarchy). 4 Vols. Koni^sberg, 1834. — H^k^ 

T. OiBccli. 8. 9. Floras, III. 13. Varro dc re Rdm. Geacb. Vol. 1. — GMon, diap. 5. 

nut. I. 2' 6 9. Niebukr, B6izl Oeach. VoL 3. (e) " Cornoptusima repnblica plariina le* 

p. 694. — Rhein. Mns. VoL 5. p. 339. Vol. 6. gea," aavs TaeUus in Annals IIL 37. 

137. 376. — WalUr, Q. R. R. p. 367 eeqq^ — (f) The most important amonff the decrees 

Putkta, Inat. p. 370 Kqq. of tne people in diia period is ondcmbiedly the 

ib) Appian, I. 31. 83. 34-39. 49. 53. S4-67. lex Julia ei Papia PopfMo, made under An- 

Plutardi, C. Oraoch. 5. 8. By this the Roman Rxurtas. In reganl to this law, see J. OotkO' 

law became at once the genieral law through fredut, dnatnor fontea Jnris civiliB. Gteneva, 

all Italy. Pttckia, Inst ^ 64. 1653. (and in Otto's Thesaonta. Vol. 3.) 

(c) Appian, 1. 83. 3S.--^Plutarck, T. Graoch. Ramos ad leges Joliam et Papiam; in Meer- 

17. C. Gracch. 5. Pompeins 33. — Zacharii, manniThea VoL 5. p. 1. — Hemec. Comm. ad 

L. Cornelius B^lla. Heidelberg, 1834. — WU- L JnL et Pap. Popp. Amsterdam, 1736.— 

Hch de reipablicoB Rom. ea forma, qna Sylla Back, I^ist jar. lib. 3. c. 1. $ 7 and 8. — IIu^, 

rempnblicam commntavit Leipsic, 1835. Bee R.G. p. 755. — 2Utchana, R. G. p. 313. — Ztm- 

also QotUing, Rdm. Gesch: $ 460 seqo.; mem,VLQ. VoL 1. $33,173, 175.— S^cAtUtJi^, 

Ptuikta, Inst. p. 365 seqq. ; and especially Bemerk. p. 895-317.— J. J. Keuker, Diss, aa 

Dtmz, R. R. G. $ 43-44. restitntione legis Jnlis et Papie Poppea. 

(<Q Drumann, Cteschichte Rom's, in sei- Liege, 1830. See also Haubold, Inst lit Vol. 

nem Uebereange Ton der repablicanischen 1. p. 317. — Puekta, Inst p. 506. — Burchardi, 

aar monarchischen Verfassong (History of Gesch. n. Inst p. 334.— ^o/eAr, Jorist J&acj* 

Rome in her change firam a republic to a clop. 3d Sd. p.l35. 
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sovereignty, the fewer became the decrees of the people ; and towards 
the close of this period, they cease to be mentioned.* 

//. Decreet of the Senate, 

§ 38. The decrees of the senate (§ 28) increased in number as those 
of the people decreased, and acquired in this period a much greater 
importance than they ever had before.^ They now began to be 
named after either the consul who had proposed them f or the 
emperor himself, who made the motion in writing (per epistolam) or 
orally {ad artUumem);^ and sometimes after the person who had occa* 
sioned them.' 

///. Con»tiiutione$ Principum. 

§ 39. A third source of the private law was formed during this period 
by the constittUianes principum. When the state of Rome had ceased 
to be a republic, in fact though not in form, and several of the 
highest offices were united in the person of the princepa for his 
lifetime, he began, in imitation of the ancient republican magistrates, to 
issue ordinances and regulations by virtue of the power conferred on 
him.-^ Such ordinances were called placita or corutitfOianes principum.' 
When appeals from the ordinary courts came to be made immediately 
to the emperors, they were soon induced to appoint a body com- 
posed of the higher state officers and jurists, to which they transferred 
the cases and questions presented to them for decision or opinion* 
This was called atuUtorvum prindpis;^ and it soon became the supreme 

(a) Zraanmem, R. G. 4 %1,'^Rudorff, in the ei et in earn amne swam, imperinm et potesta- 

Z. f. geech. R. W. Vol. IX. No. 3. tem conferat.'-e'aiiw, 1. 5 : "Constitatio prin- 

(ft) Augu$tinu9 1. c. ($ 28 note d^. — Geert- cipis est, quod impcrator decreto, vel edicto, 

tenuiy D i 09. de senatoB Rom. auctontatc, pne- vel epistola confltitnit ; nee nn^nam dubitatnm 

uertim sub imperatoribns. Oroningen, 1824. est, quin id legis y'vxm obtmeat, cum ipse 

(c) For instance : SenatusconsvUum SUa- imperator per legem imperiam accipiat" Q 6. 
wiamttm under Ananutns — Setum VeUeianum J. l.S. — On the lex regia aee Heinec. An> 
under Claudius— S<rfi«» Trebdlianum under ti<j. Rom. 1. 2. ^ 62-67, where a fragment of 
Nero — Sctum Pegananum under Vespasian, this law is to be found.— BacA, Hist. jur. lib. 3. 

(d) E. g. several Seta Claudiana^ Sctum c. 1. J3 seqq.— HanAoW, Inst. jnr. dogm. J 57. 
Neronianum.^Dirkse7i, Vermischte Scfarif- notR 6.^1lugo, R G. p. 720.— Zacharid, R. G. 
ten. Berlin, 1841. 6th Treatise. p. 210.— Zimmem, R G. Vol. 1. 6 43.--Sc&a- 

le) For example : Setum Macedonianum, ling, Bern. p. 291 . — Schroder, in tne Tub. kriL 

called so after a certain Macedo who killed Z. Vol. 3. p. ISl. —Husehke, ibid. Vol. 5. p. 

bis father, in order to satisfy his creditors.-— 237.—Hepp, inElver'sjnr. Zeit 1830. p. 265.— 

Theoph. Faraphr. ad $ 7. J. 4. 7.— fr. 1. D. ButespeciallyiVMjftftAr,R5m.Ge9ch. VoLI.p. 

14.6. However, this seems to have been the 381. Cicero de Repub. II. 13. 17, 18. 21. 

enly instance. Hugo, R. G. p. 738, 775.— At likewise Waiter, G. R. R. p. 281. note 47. 

this time the senate was the moderating //tMcAAr«, in Richter'sZ. 1837. Vol. 1. p. 425. 

power over the princeps, as it had formerly Puchta, Inst. p. 375. 

been over the tribunes. Burchardi, Gesch. (k) This imperial council was engaged in 

u. Inst $ 101-109. the political as well m the judicial administra- 

(/) Lokr, Uebersicht der Constitutionen, in tion ; and was, with respect to the former in 

the 2d Programme, p. l.—Hugo, R G. p. 740. particular, called coTisistoriumjnincipis. See 

—-Zimmem, R G. Vol. 1. $ 44 and 45. Haubol4 de consistorio principum Romano- 

(^) fir. 1. pr. D. 1. 4. **Quod prineipi plor rum-, in ejasdem Opusc. Ed. by Wenck. 

€utt, legis taabet vigorem; ntpote cum lege Vol. 1. Nos. 4, b^-^Savigny, R. R. in H. A. 

ngioi que de imperio ejus lata est, populos YaL 1. p. 79. 
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court for the whole empm. Its sentenoes and decisions, issued in the 
name of the emperor, were caHled decreta ; and its legal opinions, 
g^yen either to private persons or officen, rescripta (§ 50).* 

IV. Edicta Pr^Btorum, 

§ 40. The pnetors and sediles of Rome, as well as the proconsuls and 
propraetors in the provinces, continued during this period to publish 
edicts on entering upon their offices. As, however, many of them 
probably took the liberty to deviate from them during their term of 
office, the tribune Cornelius (a. u, c. 687) procured the passage of a 
law: ut pr€Btares ex edietig tuts perpettds jus dicerent (that they should 
administer the law in accordance with their edicts).^ After this, 
the edicts still underwent some alterations, though not so many as 
formerly, and their importance as a source of private law was much 
reduced. 

Comaients on tha Pnrtoriaii Edict— Q^tow. 

§ 41. The praetorian Edict formed for a long time a chief source of 
the private law, and for this reason it became a subject of literary 
disquisition and instruction. The want of uniformity in its plan, and the 
disregard of coherence shown in its gradual alteration and enlargement, 
rendered it necessary to reduce it to something like a system~*to remove 
what was obsolete, to connect what was related, and to divide the whole 
under proper heads. The first who undertook this labour, was 
Q/^tttf," a friend of Julius Caesar; for Servius Sulpicius, the tutor of 
Ofilius, had only written a brief abridgment of the praetorian law.' 

New Bevition of the Edict, by Solvius Juliamu, («) 

§ 42. However meritorious the labours of Ofilius were, and however 
useful to his contemporaries, yet they were only the work of a private 
jurist, and without legal authority. Besides, many additions and alter- 

{a) Gftyee,A}ALTXo.A. Thedeereta^ndre- {b) Dio Cat: XXXVI. ^a.—Aseon. Ped. 

Mcripta were from ihe first considered of great ad Cic. pro Cornel, maj. reo. — Hdnee. Antiq. 

anthority. They were generally made known Rom. ^ S3. 

tfarooffh the a<;to<itttnia, or dally papers; and (c) Pomjxmnu says of him, in fr. S. 6 44. 

may Uierefore in some measore be compared D. 1. 2.: "Edictom proBtoris primns dil^n- 

with the arrUs of the kings of France. Be- tercomposoit." 

specting tbe publieaiion of the decreta and re- {d) "Ante earn (Ofilinm) Servins duos libros 

seripta, see Pliny, Epist V . 14. ; Madvi^ de ad Bratmn perqoam brevissimos ad Edictom 

Aaoonio Pediano p. 63. note 9 ; vadZdl, uber sabscriptos reliqnit" Pomponius, 1. c. See 

die Zeitongen d. alten ROm. (on the newe- also fr. 5. $ 1. D. 14. 3. 

papers or news-letters ofthe ancient Romans). (e) Comp. especially De Weyke libri ties 

Freibnrg,1834. The constitntions may proper- edlcd, sen libri de engine fatisqne jnrispra- 

W be distribnted into these 4 classes : 1. the dentias Romanfle.prcesertim edicti pnetorisao 

Orationes (addressed to the senate and re^nir- de forma edicti perpetni. Celle, 1831 . — /A^ 

ingitto issae senatnsoonsalta) ; 2. the Edicta; ter uber die Oeconomie des EdictSr in the 

3. the Mandata; 4. Rescripta and Decreta. Rhein. Mas. Vol. 1. p. 51. — THgertir^m de 

See Smngny, 8yst d. R. R. p. 123. 134. ordine Digestomm. p. 469 seqq. 
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«tioi)8 of the Edict were afterwards made, so that a reviMon of it by 
public aathority was urgently needed. No revision, however, was 
effected until the time of Hadrian, when it was undertaken by Salvku 
Julianus, who was peculiarly qualified for the work :* for he was 
not only eminently distinguished for his learning as a jurist,^ but was 
also praetor ;^ at least he had been nominated' to that office at the 
time when he began this work, which he undertook by order and un- 
der the authority of Hadrian. He thus enjoyed much greater liberty 
than a private lawyer ; being authorized to omit, to amend, and to 
add. The plan he seems to have followed was this : 1. to retain all 
of the edicts of the praetors, as far as4Jiey were applicable to his time, 
in as brief a form as possible f 2. to reject all that was obsolete ; 
3. to make such corrections and additions as the circumstances of the 
times required / and, 4. to arrange the whole under the proper 
heads.' In this composition most probably, the edict of the praetor 
urbanus was united to that of the praetor peregrinus;^ 
since both had particular reference to the private law: but the edict 
of the aediles, which related chiefly to the police, was retained sepa- 
rately in an appendix.* Hadrian caused this new revision to be 
confirmed by a special decree of the senate (a. d. 131).^ From that 
time the edict remained substantially the same, and became a princi- 
pal subject of legal tuition.' Julian himself wrote commentaries 
upon it,"* and after him many others, among whom Ulpian" deserves 
especially to be mentioned.^ 

(a) Of himalflo it issaid "Perpetonm com- above mentionGd constitution seem to refer t 
posait edictom." Eutrop. VIII. 17, — Aurd. "brevicomplexnfleat libeUo." 
Victor de Cesar, c. 19. speaks erroneously of (/) In fr. 3. D. 37. 8. sach an alteration 
Uie emperor Didius Julianas: " qui primus made by Julian, is contained, and at the same 
edictum quod vane inconditeqne a |)TStoribua time referred to the luwa daiuuJa edicti intro- 
promebatur, in ordinem composucrit." Jut- duced by him. 

titUan likewise mentions the eamjMmtio edie- {g) Justinian himself calls him the ordina- 
ti, comparing it with his compositions in the tar edicti Pnetorii pcipetui. 
Oonstitutio Tanta de confirm. Di^. $ 18. (h) Tkeopk. ad $. 8. J. 1. 2. 
(Cod. 1. 17.}— Biener, Comm. de Salvii Julian! li) Const. Omnem reipubiuM ad Antec § 4. 
mentis in edictum pnetorium recte lestiman- (k) Const. Dedit de confirmat Dig. $ 18. 
dis. Leipsic, 1809.— //ms'o, R. G. p.795 8eqq. (l) Bicner 1. c. $ i6,—Wusienuinn'8 The- 
—Zimmemy R. G. Vol. 1. $ AO.—PuchtOt ophilus. Vol. 1. p. 36 Beqq.^-Zimmem, K, G. 
Inst. p. 547. $40. 

(2>)Hismotto shows his fondness forscience: ' Im) Under the title: Digestomm libri xc. 
"etsi alteram pedem in tumulohaberem«non (n) Ulpian wrote among other works 83 
pigeret aliquid addisocre." ir. 20. D. 40. 5. libri ad edictum, the last two of which con- 
Boe however respecting this in Richter's tain the commentary on the Edictum icdilium; 
Jahrb. 1638. p. 519. all thcothers (81) are upon the pnetorian Edict 

(c) That he was pnetor, vt shown by fr. 5. (o) There are only fragments of the Edict 
D. 40. 2. — Biener, 1. c. p. 21, is of the opinion left. They are found in Ranehini Edictum 
that Julian compoaed the edict after his perpetuum Salvii Juliani lestitutum; in 
entrance upon the pnetorian office. Mecrm. Thes. Vol 3. p. 235 ; in Golhofredut, 

(dj See Const. DedU de confirm. Dig. $ 18. Quatuor fontes juris civilis, and copied from 
where it is said, " sed et D. Hadrianus pis this in Olto's Thesaunis. Vol. 3. and in Hqf- 
memorisB, quando ea quai a prsBloribus quo- mann, Historia juris Rom. Vol. 2. p. 305. 
tannis edicta faerant, brevi complexus est li- The most complete collection is contained in 
bello, adtumpto ad id Optimo JuUano." Wieling* Fragm. Edictiperpetui. Franeckor, 

(e) To this the following words of the 1783. The histoiy of the Edict has been ^iven 
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V, Retpaiua Pntdenium, 

§ 43. From the earliest times, it was a custom among the Romans' 
in doubtful cases, for private individuals, as well as the magistrates 
themselves, to apply to the jurists and request their opinions (re9pofua) 
(§ 34). Every jurisconsultus had the liberty to respond on the jus; 
that is, every lawyer was at liberty to give counsel. Before the time 
of Augustus, the responsa thus given, though they had not 
the force of a law, but merely that of a lawyer's opinion, were all of 
equal authority. Augustus first allowed several distinguished jurists, 
by special grant, to respond in his name ; the natural consequence of 
which was, that the opinions given by these jurists acquired a greater 
authority.^ Hadrian afterwards ordered that the unanimous opinion 
of the jurists specially authorized to respond, should have the force of 
a law {legia vicem), and should be followed by the judges ; but that in 
case their opinions disagreed, the judge should follow that opinion 
which he himself considered to be most just.^ The general liberty 
of all the other lawyers to respond on the jus was never taken away; 
and consequently it was not first restored by Hadrian, as some have sup- 
posed.*' T4ie responsa of those jurists, however, who were not 
authorized by special grant of the emperor, never had the force of 
law, or any other authority than that of a private jurist.* 

VI. Commeniariet. 

§44. In the scientific illustration of the law, this period surpassed all 
others, both for the variety and profundity of its productions ; / which 
was owing, in a great measure, to the connexion of law with philoso- 
phy and Greek literature. It is distinguished by the most eminent 

hy Heinecems in his Hifltoria edictonun (e) QeeHueo,K. Q. p. 810 seqq. — Wam^ 

et edicti perpetni; in Oposc. poflth. Halle, A^t^ zn Gibbon, p. 118. — Oans,ocbolien zu. 

1744, p. 1-274, and in Opp. Vol. 7. p. 1-280. Ghiios. p. 19. — HoUiuM de aoctoritate Ictorom 

— For the literotore of theBdict nee Haubold, Bomanonun ; in commentationibns institati 

in Hago'8 Civ. Hag. Vol. 3. p. S85, and ejaa- Belgici. Amsterdam, 1823. — Schroder on the 

dem Inat lit. Vol. 1. p. 331. The latest at- question : Was eewinnt die Bom. Rechts- 

tempt to restore the £dict, has been made by geschichte durch Cigos Iztstitntionen 7 (Valne 

Hanbold, and is to be foand in his Inst jnr. of Ghiias' Insdtntes with regard to the history 

dogm. Bpitome. Leipsic, 1821. p. 137 seqq. of Boman law.) p. 35. — Du Caurroy, in the 

and in his Inst jur. lineam. Edited by Otto. Themis Vol. 2. p. 17. Vol. 7. p. 62.— Z. f. ge- 

Leipsic, 1826, as an appendix to that work. sch. B. W. Vol. 4. p. 484. — Ztmmem, K. G. 

(a) Den Tex, Oratio de insi^ honore qno Vol. 1. 6 54 seqq. — Puchta, in the Bhein.Mnt. 
habiti foemnt com philosophi apad Gnecos, Vol. 5. Ko. 6. Vol. 6. Na 2. 

torn Rome jmisoonsnlti. Amsterdam, 1820. (/) 3feu/er dephilosophia Ictomm Roma- 

[b) Aognstos wished to have the responsa noram stoica. Gottingen, 1756. — OrU^ff, 
given nnaer his anthority. fr. 2. $ 47. D. 1. 2. Einfioss der stoischen Philosophie aof die 

(0) QaxM, I. 7. Gomp. $ 8. J. 1. 2. and Bom. Jnrispmdenz. (Influence of the stoical 

Tkeofik. ad $ 9. ibid. philosophy on Rom. J arispradence.) Erlan- 

{<a^ From the passc^ of Pomponins fr. 2. ^en, 1797.— Zimmem, R. G. Vol. 1 . $ 62. — Cv- 

4 47. D. 1. 2v— GhrowiodeortuetprogressQ jae. Obsenr. XXVII. 40. — MerilUus, Obs.1. 

jnriB civilis. $ 42.— Fa» Midddsiwn, Diss. c. ^-IH .-^Muklenlmteh, D.P. ^9:^.—Ratjeu, 

hist cridca nld L. 3. $ 47. D. de orig. jnr. Einilnss der stoischen Philosophie aaf die 

Qroningen, 1839. Pandecten. Kiel, 1639. 
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jurists that ever existed among the Romans— jurists whose learning, 
penetration, and sagacity advanced the science of law to a high degree 
of perfection, and who are therefore usually called the classical ju^ 
risti. Their writings contained excellent explanations and exhibitions 
of the law sources, and soon obtained a decisive authority in the 
courts, both because the authors themselves occupied the highest dig- 
nities of the state, and because the assistance of learned law interpreters 
was indispensable in applying the Twelve Tables and the Edict to 
practice. Under Justinian, the Pandects were compiled from the 
writings of these jurists." 

Celebrated Jurists before Augustus.^ 

§ 45. The most distinguished jurists of this period, before the time of 
Augustus, were : * Q. Mucins Scaevola,' AquUius Gallus, M. Tullios 
Cicero,^ Sextus Papirius, Gains Juventius, Servius Sulpicius Rufus,' 
•Alfenus Varus/ Ofilius, Trebatius Testa,' Cascellius,* Tubero,^ 
* JElius Gallus,'' and Granius Flaccus.^ 

(a) Leibnitz bestows upon these jurists 1arist,bat a statesman: he united howeTer to 
this praise : " Dixi seepios post scripta gpeo- nis oratorical talents and philosophical crudi- 
metramm nihil extare qnod vi ac subtilitate tion considerable legal knowledge ; and his 
com Romanonun jarcconsnltorum scriptis writings, especially his forensic speedies, aie 
comparari poasit; tantom nervi inest, tan- of great importance in the slad^ of the laws of 
tmn profnnditatis." Opp. Vol. IV. P. 3. page the republic, and have for this reason oflen 
fi67; and again: " Ego Digestomm opus, vel been made the sabject of illustrations. A 
potins aactomm nnde exccrpta sunt labores, fall account of the writings on Cicero, is con- 
admirer ; nee qaid^oam vidi, sive rationnm tained in Havhold, Inst jar. dogm. Edited by 
acumen sive dioendi nerros spectes, quod ma- Otto (1826). p. 146, note r., to which the fol- 
gis accedat ad mathematiooram laodem." lowing may be added : Massi de Ciceronis 
Epist. Vol. 1. p. 119. Sec also: Fcderi 6pe- orat. in Venem. Leyden, 1824. — Klerck de 
cimina Leibnitiana. Hanover, 1805. p. 145. Ciceronis orat. pro CgdHo. ibid. 1825. — Rovers, 
Scwigny, &. R. in M. A. Vol. 1. p. 4. Diss, in Ciceronis orationem pro Roscio Co- 

(b) See, concerning the Rom. jurists of this nuedo. Utrecht, 1826. — Elout ad Ciceronis 
period, especially : Pomponius in fr. 2. $ 41- orat pro Balbo. Leyden, 1828. — Gratama 
47. D. 1. 2. — Qravina, de ortu etprogressa de Ciceronis philoBophia' de jure civitatiset 
kiris civilis. $ 46 seqq. — Hqffmann,ll\sX.yw[. imperii principiis. Groningen, 1827. Ed. 
P. 1. p. 312 seoq. — Hugo, R. G. p. 817 Platnenis de iis partibos librorum Cicero- 
seqq. — Neiiber, Die jaristischen Classiker. nis rhetoricorum, quss ad jus spectant Mar- 
VoL 1. Berlin, 1606. — Zimmern, R. G. burg, 1829. 2d Edition, 1831.— See KdUr, 



Vol. 1. $ 53-103. — De Weyhe, libri tros Orat Vol.1. 1841. 

edicti. p. 8 seqq. The most minute account {e) Cicero, Brut c. 41. — fr. S. ^ 44. D. 1. 3. — 

baa been furnished by Zimmem -, 1. c, and the E. Otto de vita ct scriptis Servii Sulpicii ; in 

most valuable is thatof PucA^o, in Inst. p. 417 his Thes. Vol. 5. p. 1549. — Schneider, dusBS- 

seqq. See likewise Walter, G. R. R. p. 443 tiones de Servio Sulpicio Rufo. Leipsic, 1834. 

seqq. Danz, R. R. G. p. 77, 95, 96. Burchar- {f) E. Ottonii Alfenus Varus ; in his Thes. 

di, Gesch. u. Inst. p. 261 seqq. — These jurists Vol. 5. d. 1633. 

are called, in the migments of the classical (g) Uundling't C. Trebatius Testa ; wldi 

Jurists as well as in the imperial constitutions a preface, containing an account of the most 

previous to Constantino, "veteres" (some* illnstriousRoman jurists, by Jenichen. Leip- 

times " antiqui"). aic, 1736. 

{c) Pomponiuf, in fr. 2. $41, savs of him: {h) LagemmCt Diss, do A. CasceUio Icto. 

" juscivile primus constituit ;" and Cicero, de Leyden, 1823. 

orat I. 39, calls him: hominem omnium et (t) P. H. S. Voder de d. JEUo Tuberone 

diaciplina juris civills eruditissimum et in^- Icto, ejusoue qusB in Digestis extant Frog- 

nio pnidentiaque acutissimum— jurisperito- mentis. Leyden, 1824. 

rum eloquentissimum. — Cicero, Brut c. 39. {jj C. y£lii OcdU fragments de verborum 

40. — J. C. van Randwyck, Spec, oontinens sigiiificatione. Edited with notes by Heim- 



vitas Ictor. Romanor. Q. M. ScsvoIsb et Pub. bach. Leipsic, 1823. 

Rutilii Rufi. Groningen, 1826. Ik) The jurists distinguished in this and 

(d) Cicero was not, properly speaking, a otner sections by asterisks are quoted in the 
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Schools of Roman Jarists since Augustus. 

§ 46. After the time of Augustus^tbe Roman jurists specially authorized 
to respond on the jus (§49) seem to have divided themselves into 
certain schools or legal sects. Fomponius at least, in his legal history 
from that period to the time of Hadrian, with whom it closes, con- 
stantly preserves the distinction between two classes of jurists who 
frequently differed from each other in their principles and views.* 
These schools, however, appear to have been nothing but separate 
academies or offices (statumes), for giving responsa, or opinions.^ 
The professors and chiefs of these differed in their elementary views, 
and were followed therein by their scholars for several generations. 
From this disunion originated, of course, many controversies, which 
were debated with great warmth. These controversies were subse- 
quently settled by imperial constitutions or by judicial decisions. The 
founders and most eminent adherents of these chief sects were the 
following : 

•AwTHTius Labso. (*) Atii08 Capito. 

Nerva (grandfather of the emperor of that Maflsarins Sabinns (from faim the name fia- 

name). biniani). 

*Proenliu (from whom thefoUowen of this Cains Cassias Longinns {from him die 

sect were called Proculeiam). name Cassiani). 

Pegasos. Coelins Sabinns. ^ 

*Javentius Celsus. *Javolenus Priscns. 

'Nerathis Friscos. *Abumas Valens. (') 

''Salvius Julianas ($ 42).(«) 

Celebrated Jurists after Hadrian. 

§47l After Hadrian, the distinction of the schools is no longer to be 
traced with any degree of exactness. Many civilians have supposed 
that the age of the eclectics (or, as they were called, herdscundi and 
misceUiones) begins at this time : but this opinion is without any foun- 
dation-^; for it is ceitainthat there were followers of the old schools 




Hqffmann, 1. c. p. 2\4.—Span^enb€rg, Eml. enberg, Einl.p.22fl.— ScAroier on Gains'sln- 

p. 24.— i>irA»en, Civ. Abh. VoL 1. p. 210.— gtitutes (cited $ 43. note e.) ^Dirksen, Beitr 

Fuekta in Bhein. Mus. Vol. 3. p. 365.— A com- No. l,—Zimmem, K. G. Vol. 1. & 64-S7. 

plete list of the ^uristo qaoted from has been (b) See Geliius, Noct. Attic. XIII. IX 

ftimished by Wieling in bis Jurisprudentia (e) Biener, A. Labeo juris civilis novator- 

lestlmta. P. 1. p. 72? and another (though a in his works. Leipsic, 1830. Vol. 1. No. 9 ' 



tu et progresBU jur. civ. $ Ab.—Hqffmann, qudl de jnreconsaltis herciscondia — The 
1st. inr. P. 1. p. 312.— Afa««w»t« de Bectia name kerciscundi originated through a mis- 
ibimanorom et Procnleianonun. Leipsic, takeof Cajas. See Spangenberg, £ml. p. 230. 
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among the jurists subsequent to the time of Hadrian/ and that such 
eclectics had existed during the earlier times of the schools. 

The most distinguished jurists after the time of Hadrian are : 
•Taruntenus Fatemus, •Mauricianus,' •Papirius Justus,* •Terentius 
Clemens, •Volusius Maecianus,'^ •iEmiliu8Macer,*Callistratus,*Trypho- 
ninus, •Ulpius Marcellus, •Sextus Caecilius Africanus, •^lius Marci- 
anus, •Pomponius,*' •Cervidius Scsevola; * and most particularly 
•Gains, •-^miliusPapinianu8,-^*Domitius Ulpianus, •Julius Paulus,* 
and •Modestinus.* Jurists of less celebrity, though their writings have 
been compiled from, are : •Tertullianus, •Rutilius Maximus, ♦Lici- 
nius Rufinus, •two or three of the name Satuminus, •Arrius Me- 
nander, •Furius Anthianus, and • Florentinus. 

The works of Gains and Ulpian deserve to be dwelt upon more at large. 

1. Of the numerous other writings of Gains, besides his Institutes, 
only the fragments contained in the Pandects have reached us. His book 
entitled Res quotidiancB sive Attrea, which was also used in compiling the 

(a) Oaitu, 1. 196. II. 15. 37. S17. IH. 87. 98 at the end of the Brev. Alaricianum.— This it 

and in dij&rent other passages, calls himself to be found also in SdiuUiM p. 810, in the Jus 

still a follower of the school of Sabinns and civ. Antei. Berlin edition. Vol. 1 . p. 245. and in 

Casdiis, and speaks of them as " nostri proB- Backing^ t Caii Institutioniun libri duo et 

oeptores."Frociilas and his scholars are called fragmentom Fapiniani ex lege Roman s Vi- 

by him " diversae scholae anctores." See also sigothoram. Bonn, 1631. 

fr. 32. D. 39. 2.— fr. 138. pr. D. 45. 1.— J 2. J. {g) Baxk, 1. c } 30-35.— HoitioW, I. cjp. • 

3. 29 (24).- 276.— Zemin«m, IL G. Vol. 1. $ 100 seqq. His 

{b) Pipers de Papirio Josto. Leyden, 1824. principal work was the Sententie rciceptee, 

\e) A small work of his on the division of Irom which much was selected for the Pan> 

the OS, has been preserved and was first edited dects. We do not possess the original of this 

by SuAard in his edition of the Breviariom work, bnt have only the Visigothic extracts in 

Alaricianiim.Baslc,1528; afterwards in GhiBvii the Breviarinm AJaricianom {SekrOler, Oha. 

Thes. Vol. II. ^. 1705 ; and at last under the iur. civ. Jena, 1826. Obs. 3.). It is to be found 

title : L.Volum Mteciam. assis distribntio, et m SchuUing, p. 187; it has been separately 

Balbi mensoris de asse libellos. Ed. by published by Hugo, under the title " Julii 

Bdcking. Bonn, 1831. 12mo.* Paul! sententiarum receptarum ad filium li- 

((2) £[e published an Enchiridion juris, bri quinaue ex Breviario Alariciano. Berlin, 
from which an extensive fragment on the 1795, ana is contained also in the Berlin edit- 
Bouroes of the law, the magistratxis, and the iu- ion of the Jus civile Ant^. The latest critical 
rists down to Hadrian jj^ 46), has been embo- edition was published by Amdt Bonn, 
died in the Pandects (fr. 2. D. 1. 2.). — 8exH 1833. (B>eviewed by Hngo in the Qott. gel 
Pomponttiragmentumdeorigine juris etom- Anz. 1833. No. 131. Neues all^. Repertor. 
xuum ma^stratunm ct successione pruden- derLit VoL3. p. 174.) Some writers ascribe 
turn. Edited by Haubold.Leip8ic,1792. — Uhle, to Paulus also the Fraementom Veteris Icti 
Opuscula ad historiam juris et maxime ad de jure fisci ($ 48. note o). 
Pomponii Enchiridion pertinentia. Halle,1785. (a) Bach, 1. c. $ 41^ — nauMd^ 1. c. $ 285. — 
Besides this, a small fragment from his Liber Ztmmemj R. G. Vol. 1. ^ 102. A fragment of 
Singularis Ilegularum,onthe indivisibility of his Regularnm liber III. tit de bonis liber- 
servitudes, has been preserved. See: Cra^ torum is to be found in SckuUinff, p. 801; in 
mer in Hugo's Civ. Mag. Vol. 6. p. 1. — Bar- the Berlin edition of the Jus civile Ante). 
kow, in the Tub. krit. Z. Vol. 4. p. 190. — Vol. 1. p. 245; and has been separately pub- 
iS<rAttnc^sJahrb.Vol.7.p.l27.-~FrBgmenti2m lished by ^dcAin^. Bonn, 1831. — ^His moat 
8. PomponiL Edited by Booking. Bonn, 1831. important work, however, treated de excusa- 

(e) Conradi de vita et scriptis Q,. Cervidii tionibus tutorum et curatomm, in the Greek 

Scevolae. Leipsic, 1755. language ; from which much was extracted 

{f) Of his writings (see Back, 1. c. $ 19.) for the Pandects. .^u^t<«^»ntMadModestinum 

nothing else has been preserved except the dc excusadonibusiibcr singularis. Lyona,1574. 

fragments contained in the Pandects, m the And in Otto, Thes. Vol. 4. p. 1559.— ivrte- 

Fragmenta Vaticana, and in the CoUatio leg. gel's Fragmenta Modcstinideexcusatiouibus. 

Mosaicarum et Romanarum ($ 57), and a Lcips., 1830. GotL geL Anz. 1832. No. 8. 

short passage de pactis inter virum et uxorem Guyet in Heidelb. Jahrb. 1832. No. 5. p. 434.) 



Dly. U.J BISTORT OF TBB ROMAN LAW. 35 

InstxtateB of Justinian, seems to haye been a work of uncommon merit. 
It was probably a rewritten edition of his Institutes, improved by 
corrections, and treating more at length many matters contained 
therein.* 

His Institutes, however, are his most important work to us; and 
chiefly, because they formed the foundation for the Institutes of Jus* 
tinian. They were for a long time known only in the altered form in 
which they were embodied in the Breviarium Alaricianum (§59).^ 
In the year 1816, the genuine Institutes of Gains were discovered by 
Niebuhr in a codex rescriptus of the library of the cathedral 
chapter at Verona. This Codex Veronenm was first published in 1820^ 
at Berlin, from a copy made by Goschen, Bekker, and Bettmanii-HoU- 
weg, under the title Gaii Institutiomtm CkmunerUarii IV, e codice rescnpto 
btbliothec€B eapittdaris Vercnensia auspiciis regus ddentiarum Academim 
Banusica nunc primum editi. Gdschen in his preface gives a minute 
history of this discovery ynxh references to the writings on the subject, 
and also explains the critical method pursued in editing the Insti- 
tutes. The text of this edition, which is still defective in many placet 
that were illegible in the codex, has been furnished with parallel 
passages and critical notes by several jurists, especially Hugo, Savig- 
ny, Haubold, Cramer, Gdschen, Hollweg, and Biener. Appended to 
it is the ¥V€Lgmentum veteris Jcti de jureJiKiy discovered at the same 
time at Verona. The new edition of 1824, by Gdschen, was much 
enlarged and improved from the results of a new comparison of the Co- 
dex Veronensis, made by Blume. A third edition has been published 
since Gdschen's death, by Bachmann.^ 

(a) 8ee Procem. J. $ S^^Oogeken, in the Institiiies de Gains tndoites par BouUi aveo 
Z. f. geedi. R. W. Vol. 1. p. 5i.^ BuehhoUz, des notes. Paris, 1827. 1838.— The followiiw 
in Haoo's Civ. M. VoL 6. p. 838. and Buf^o list contains the principal writings pablisfaed 
himaeir, ibid. p. 262. — Atxmt the different on the sabject: Dittmar de nomine, atate, 
writings of Gains see Bach, Hist. inr. III. 8. stadiis, ac scriptis Gaii Icti Romani spec. 
^ 14. 15.-'Zimmem, R. G. Vol. 1. $ 93. I. Leipsic. 1820. Hauboldj Oratio: qvantaoi 

(b) In this shape they are to be foond in froctum oeperit jarispradientia Romana eC 
SekuUii^. Jorispr. Antq. P. 1. and in the Jos oniversa antiqnitatis oognitio e raoens inyen- 
Civile Ante-Jostinianenm edited by Hugo. tisjGaiiinstitntionibns genninis (1820);inhiB 
Berlin, 1815-17. YoL 1. p. 187. Oposcala. edited by Wenck.p. 665.— 5d^a- 

{c) PuchUh InsL p. 480.— Backing, Inst p. der, L c. ($ 43. note «). PuclUa, CiTil. Abb. No. 

38. — The mere text of Gains is contained m 4. — Kopp, Ueber das Alter der Veronesischen 

the Ecloga jnris civilis. Psris, 1822 ; likewise Handscbrift des Gajns ; in Z. £ Gesch. R. W. 

in Hartmann's edition of Gains. Leipsic, 1625. Vol. 4. No. 7.—Oan$, Scholion znm G^jns. 

Critical notes are given in Hefilers edition. Berlin, 1821. — Brinkmanny Note snbitanee 

Bonn, 1830. A comparison of the Institutes adGaii institntionnm commentaries. Blcswick 

of Gains and Jnstinian, with notes, was and Leipsic, 1821. — Van Swinderen, CoWatio 

pnblisbed by Klense and Bdcking in institntionnm Jnstinian! com institntionibos 

1829, 1837, at Berlin, nnder the title (3aii et Gaii Verona inventis, inde ab initio ns^ne ad 

Jnsdniani Inatitntiones jnris RomanL (Re- locnm de tntelis : in AnnaL Acad. Gronm^n, 

viewed by Unteriiolzner and Schrader in the 1821. Dupont, DnqnisitionesincommentBnam 

Tnb. krit. Z. VoL 6. p. 29. 42 ; and by Hngo in IV. institntionnm Gaii recenter repertamm. 

G^tt. gel. Anz. 1829. No. 94.) The following Leyden,1822. — Unterholzner, Conjectune de 

translations have been published : Die In- snpplendis lacnnis qn» in Gaii institntionnm 

ititntionen-Conmientare dies Gains, with notes, oommentario IV. oocnrmnu Breslan, 1823. 

by Von Brvckdorff. VoL 1. Bleswick, 1824. (Reviewed by Dnpont ia the Themis, VoL 6. 
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2. Most of the wridngB of Ulpian have been quoted ia the PandectB to 
a g^at extent ; other parts of them are to be found in the FragmaUa 
VaUcana (§ 57). Besides this, a small work of his has been preserredt 
like Gaius's Institutes, by means of a single manuscript, which ia now 
to be found in the Vatioan Library at Rome. In this manuscript it is 
called TUvU ex corpore Ulpiani ; but it is now usually designated as 
XJlpiani FragmentaJ' 

Legal Writings. 

§ 48, From the large number of jurists whose names have been 
mentioned, as well as from the remarks that have been occasionally 
made concerning their literary performances, it may be inferred how 
productive in legal writings this period must have been.* They may 
be reduced to the following classes : 1. Commentaries on the law 
sources ; as for example, on the Twelve Tables; the Edict, single decrees 
of the people, and ordinances of the emperors. 2. Systems, which 

p. 96. — Dirkserit Beitr. and in hiB Venmche Several fragments of TJlpian's Infldtiites have 

nr Critik and Aiulegmig der dnellen des lately been discovered at Vienna. — Endhchtr 

H&n. B>echts (Lei^sic, 1823). p. 104. — Elvers, de Ulpiani institationom fragmento naper 

Promptoarinm Gaiannm. Gottingen, 1824. — reperto. Vienna, 1836. 8avigny,Z.{.Qeach, 

Van Loon, CoUatio inatitationom Jastinia- K. W. VoL 9. p. 1-6., and p. 157 aeqq. 

neamm cum Gaii institationibna Veronie in- —>Lachmann, ibid. p. 174 aeqq. p. 931. 

^antia. QTonin^n,1823. — Van Asgen, Adnata.- {b) Beaidea the two genuine worlu of 

tio ad inst. Gaii oommentarioa. Leyden, ] 826. QsinB and Ulpian and the writings preserved 

Gomp. Den Tex en Van HaU, Bydragen tot intheBrevianamAUtriciannm^theFngmenta 

Begtageleerdheid. P. 1. Amsterdam, 1826. Vaticana, the Collatio legom Moaaicamm et 

p. 468-481.)— if w«cA*«, 8tad. p. 168-337. — Romananim, and the Pandects, there are some 

Qigna nnd seine Bearbeiter; in the Jen. Lit other fragmenu of legal writinga of this 

Zeit.1825. No.l47-151.— iSc^rwterintheHer- period, the aathon of which are not known 

mea. Vol. 25. P. 2. p. 289 aeqq.— iSfrAra(2er in with certainty. 1. The fragment preserved 

Tub. Krit. Z. Vol. 1. P. 1. p. 138. 145. (if not written) by the grammarian Dositheus^ 

' (a) Concerning this manuscript see Savigny who lived in the commencement of the third 

■nd Hugo in Hugo's Civ. Mag. Vol. 4. No. century, which ia entitled :Fra^entomregu- 

13. — Ouschen in the Z. f. Gesch. R. W. Vol. larum veteris Icti de juris speciebua et mano- 

4. No 3. and Hugo in the GtHt gel. Anz. missionibus. It is contained in Schulting, p. 

1819, p. 198. It was first edited by DutiUet 803. and in the Berlin Edition of the Jus ci- 

(Tilins) assisted by Cujas, with the title : Ti- vile Antejast. Vol. 1. p. 851.r-8ee Haubold, 

tnli XXIX ex corpore Ulpiani. Paris, 1549. 1. c. p. 272. Hugo, R. G. p. 902. Zifivmem, &. 

An account of the latereditions is contained in G. Vol. 1. $ 7. especially 8ckilling*9 diss. crit. 

Hugo's Ind. font appended to his Pauli Sent de fragm. juris Homani Dositheano denuo 

lec. Berlin, 1795.— Haubold, Inat. lit. Vol. 1. griece et latine edito. Part 1. Leipsic, 1819. 

p. 275.— Also in Sekulling, p. 537. More re- The latest edition of this fragment ia that 

oently Hugo has produced several valuable of Bucking. Bonn, 1832, in the Corpus ja- 

editions of the fra^ents of Ulpian. The 5th ris Antejast of Bonn, p. 201 seqq.— (Lach- 

edition appeared in 1834. Another remark- mann) Versuch uber Dositheus. Berlin, 

f able edition is that of Bluntschli. Bonn, 1837. 2. The other fragment preserved 

I 1831, and again 1836. — Among the works is the Fragmentum veteris Icti de jure 




■• 1824, No. 69.) — Schilling, Animadv. crit ad Verona, and published together* with them. 

[ Ulpiani fra«:menta. Spec. II. Leipsic, 1830. See Z. f. Gesch. K. W. Vol. 3. p. 150.— 

h (Reviewed by Hugo m the G6tt. gel. Ana., Zimmem, R G. Vol. 1. p. 26. — A new cri- 

1830. No. 169.) • Spec. III. Leipsic, 1831.— tical edition has been published by Bdcking. 

^etfR6acA(on the fragments of Ulpian,Leipsic, Bonn, 1831, 1836. See Dirksen, Verm. Selir., 

• 1834) asserts that the fragments are a mere Berlin, 1841. No. 2. See abo Spangenberg, 

ioompilation iroai difibrent juridical work&— EinL p. 15. 
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Trere either abridgments under the titles of Budtutionei, RegnliB, and 
Definidones ; or larger and more copious works, such as Uibfi juria 
OmUt, and in later times Digesta, 3. Commentaries on systems, or 
other writings of the older jurists ; as the Libri ctd Sabinum, ad Cassium, 
ad Ptipimanum. 4. Extracts from larger works, for instance, JavoUmm 
est Ckufio; and annotations on them, as Ulpiani et Pauli hqUb ad PapM- 
anntm, 5. Monographies, or treatises on single subjects (libri 
tmgulares) ; as for example, dejideicommitns, 6. Casuistical writings ; 
e. g. Rupansa, JEiputdUsj eanu enudeati. 7. Controversies; e. g. 
Quasiioneg, Dispuiationes ,* and finally, 8. Miscellaneous writings ; e. g. 
Libri variorum lecdomim, membranarumf differentiaruni, &;c. 

rOURTH PERIOD. 
From Alexander Bsvervs to JuiriinAH.* 

(A. D. 250-550.) 
Downfall of the Roman Empire. 

§ 49. After the death of Alexander Severus (a. d. 235), the Roman 
empire, once so prosperous but now subverted, hastened rapidly to 
complete its fall. The praetorians now had the election and dethrone- 



* Dnring this period, the constitationB, and especially the wridngs of the classical 
jurists, formed in practice the only sources of the law. Both of them presented great 
difficulties to the spiritless lawyers of the time. To obviate these difficulties in the uae 
of the legal writings, the citation law was enacted, and to fiicilitate reference to the co»- 
stitotions, three collections of them were made : the Hermocenian, the Gregorian, uid 
the Theodosian. These works were, however, but of transitoiy value ; ana soon after 
new collections were undertaken in the West, and also in the East. Thus, after the f^l 
of the western Roman empire, the Roman law then in force was compiled from the con- 
stitutions and juridical wntinsB, and formed into a body, by Theodoric, king of the Ostn>> 
foths, under ue name of Edictum Theodorici (a. d. 500); and again by Alaric II., 
ing of the Visigoths (a. d. 506), under the name of Breviarium, or more correctly, Lex 
Bopuuia Visigomorum. This was soon succeeded by the Lex Romana Burgundionum, or 
the so-called Pay»anu«. Although these later collections might have been sufficient to 
relieve the necessities of the times, yet it cannot be supposed tnatsuch immethodicaland 
inaccurate works could contribute any thing for the advancement of science, or the per- 
fecting of the law. But the downfall of the western empire was not the principal canse 
of the decline of Roman law ; for it was owing much more to that general decay of 
science which forms the special characteristic of diis period, and to the prevalence of 
oriental manners and opinions consequent upon the removal of the imperial residence to 
Constantinople. The former simplicity of the law was supplanted by a tedious orien- 
tal prolixity, which was adopted to an extravagant degree by the imperial legislaton, 
in order to magnify and peraae themselves ia all the pomp of high-sounding bombast. 
The legislative power was exclusively in the hands of the despotic emperors ; the 
senate, having no longer any share in legislation or government, had consequently lost 
all its politicfiu importance, and was now nothing more than a court of justice, oif the 
old oraces, it is true, that the consulate was retamed, until the time of Justinian ; bat 
the consols enjoyed merely an honorary tide, though their names were still used as 
the legal date of the year. In order to neutralize the influence of the pnefecti pnetorio, 
these hitter were for a long time deprived of the military conunand, which was not again 
united to their civil authority until the time of Justinian. Among the most important 
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ment of the emperon, and the ccmstitation was soon transformed into 
a complete military despotism ; the confusion reached its greatest 
height when, under Valerian (a. d. 250 — 260), the German tribes, the 
Allemanni, the Franks, the Goths, and the Herules, inTaded the Roman 
provinces. Diocletian (a. d. 284) indeed seems to have somewhat 
xeyived the decaying strength of the empire ; but it was also under his 
government that its divisions commenced. Constantine (a. n. 306^ 
337) founded on the shores of the Euxine a new seat of empire, where 
he then took up his abode- From his time the Christian religion be- 
came predominant, and the Latin language was gradually displaced 

State oflScen of the period were the comes saerarum largitionum (maater of the tre»> 
fCLiy), and the quastor tacri paUUiif whose duty it was to dnw op and coontenign the 
imperial decrees. 

Jostinian, who found the science of law m this low condition, and the administration 
of justice embarrassed and defective, readily perceived that no other than radical mea- 
sures could remedy the disorder ; for, his predeceasots had not only completely fiuled 
in this object, but, in consequence of the improper methods they adopted, had m some 
respects aggravated the evu. When he had caused a new collection of constitutions 
to be made (afterwards called Codex vetus), he proceeded to the prepazatioin of a 
greater work ; in executing which he erected the noblest monument to legal wis- 
dom that the world has ever produced — one that will survive when empires and natJons 
now existing have crumbled to decay. It was certainly no slight service that Justinian ren- 
dered to mankind, when he rescued from the destructive propensities of barbarism this 
treasure of antiquity, which was fitted and destined to furnish the fundamental princi- 
ples of the legal systems of all civilized nations ; and when he preserved for us, at least 
to some extent, ^ose product^ of Roman wisdom which a longer continuance of the 
notorious citation-law would doubtless have doomed to utter extinction. The haste 
with which the work was completed, explains the reason why the existing legal litera- 
tore was not used more extensively and with equal care throughoutf Its arrangement, 
far inferior to that of the Institutes, certainly leaves much to be desired. In carrying 
out the design of the Pandects, which was to furnish a law work containing all that 
was necessary for practice, the committee seem to have been so fiir misled as to prefer 
the method of the old law books to which the practitionerB had been accustomea, and 
thus to have followed the order originally observed in the Twelve Tables, and after- 
wards copied from them into the Edict. In its principal features, the order of the Pan- 
dects is as follows : 

Books 1 — 19, after a very short introduction, treat of proceedings at law, and of 

actions in rem and in personam. 
20, of the rights of pawn and mortgage. 
21 & 22, of rights of obligation, again of proceedings, and of some general 

matters. 
23 — 27, of family rights (rights of marriage and guardianship). 
" 28 — 39, of the law of inheritance. 
*' 40 — 43, of the rights of things. 
" 44 — 46, again of rights of obligation. 
" 47 & 48, of criminal law. 

" 49 & 50, contain ^pendices concerning the government, the militBry, corpora- 
tions, &c. 
The two last titles (16 and 17) of the 50th book, treat de verfoorum 
significatione and de regulis juris. 

This arrengement is evidently not a litde unsystematic ; and what makes it still worse, 
is, that very often the subjects are not disposed under those heads to which they 
belong. Subjects that appertain to one topic are frequently treated of at hu^ imder 
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by the Ghreek. Such important changes could not take place without 
great influence upon the Roman law." The empire was divided anew 
under the sons of Constantino, and again (a. d. 395) under the sons 
of Tbeodosius, of whom Arcadius obtained the East, and Honorius the 
West. Indeed this was the last great division of the empire, though 
its exfent was continually diminished, as the loss of one province was 
foUowed by that of another through the increasing violence of the 
barbarian invasions, against which the weak emperors of the West 
could not protect themselves. In the commencement of the fifth centu- 
ry, Alaric, king of the Visigoths, made an attack upon Italy, and plun- 
dered Rome : the Alani, Vandals, and Suevi advanced through Gaul 
to the Fyrenean peninsula, and thence to Africa ; the Franks, Bur- 
gundians, and Ostrogoths took • possession of Gaul, Helvetia, and the 

(a) The works on the infiaenoe of Christ- matici, $ 138. 139. — See aL» Meysenbug de 
ianiwapon the Roman law, are mentioned ChriatiannreligionJayiete&ctn in Jos civile, 
in Haiuholdt Institationea joris hiatorioo-dog- Gottingen, 1838. 



another, as opportnni^ serves : thus, for instaiice, in the first twenty books, many 
matters are discossed which should have been reserved for the departments of obligation, 
fiunily rights, or rights of things; so that the preceding survey of the contents of the 
Pandects can only serve to give a general idea of then: arraiweme&L In our times, 
however, the great inconveniences occasioned by this confused meUiod are com- 
pletely obviatea by the systems which modem civilians have introduced for the study 
and practice of the Roman law ; and it is now very easy to find the provisions relating 
to any matter treated of in the Pandects, or in any other part of th<) Corpus Juris. Ab 
the essence o^ the whole Roman private law is contained in the Pandects, it is cna* 
tomaiy in Gennany to denote the whole Roman private law by the term Pandects. 

Nearly at the same time with the Pandects, Justinian's Institutes received legal 
authority as a text-book designed for the use of students. This work is nothing more 
than a republication of the Institutes of Gains adapted to the hiw of the time. The 
Institutes treat almost exclusively of private rights. Although their arrangement is not 
calculated to satisfy our present demands witn regard to system, it is far superior 
to that of the Pandects. The system is briefly this : the fLrtt book treats of persons ; 
the tecond book and the first thirteen titles of the third oook, of real rights and the 
law of ii^eritance ; from title fourteenth of the third f to title sixth of the /mcr^A book, 
of the rights of obligation; titles sixth to eighteenth, of the fourth book, discuss the 
doctrine of actions and exceptions; and tl^e eighteenth, or last title, is devoted to a 
very brief survey of crimes and their punishments. 

The new Code (consisting of twelve books) follows in some measure the system of 
the Pandects, but many tides of the latter are omitted altogether; and on tne other 
band, new titles are added, as for instance, on matters relating to ecclesiastical and pub- 
lic law. The fact that this Code appeared so soon after the publication of the so- 
called old code, has led many civilians to suppose that it was undertaken merely 
at the suggestion of Tribonian, who might have been anxioua that his name should 
figure as president over the composition of this collection, as it did over that of the 
Pandects and Institutes. But the probability is, that in composing the Pandects and 
Institutes, the committee came to the conclusion that it was necessary to introduce 
certain alterations into the code then existing, and to enlarge it by the insertion of the 
fifty decisions of Justinian. 

While the Code was written in the Latin language throughout, the Novels (the 
Constitutions of Justinian, issued after the publication of the Code) were all originally 
composed in Grreek, with the exception en those destined for provinces where the 
Latm language was spoken. The editions of the Corpus Juris, however, contain only a 
Latin traualation of them. 



40 INTRODUCTION. [hit. n. 

country boidering on the Rhine ; while Britain became occupied by 
the Saxons, and Attila (about a. d. 450) invaded Gaul with his Huns, 
who every where carried destruction in their path. The court of Con- 
stantinople contented itself with looking inactively at these storms in 
the West ; for its weakness and narrow-minded policy prevented it from 
making any energetic efforts to relieve the western empire, the exists 
ence of which was at length completely terminated by Odoacer (a. d. 
476). The power of the Romans, once extending over the greater 
part of the world, was now limited, with a few occasional exceptions,* 
to the empire of the East; which continued to the year 1453, when it 
was destroyed by the Turks. 

The alterations that were made under Constantino in the adminis- 
tration of the state, and indirectly even in its constitution, deserve 
to bd more particularly noticed in this place. The two principal 
cities had each an administration of its own, unconnected with that 
of the empire. The former state authorities thereby became municipal 
magistrates ; and here too in consequence of the monarchical system 
a prcRfcdtii urhi stood at the head of the community.^ The empire 
itself was divided into four prafectwrcB pralaria, in such manner that 
the prt^ecius Orientis resided at Constantinople, the prtsfedus Ulyrici 
at Thessalonica, the prcBfectua Italia at Milan, and the prcpfeciut 
CkdlieB at Treves.^ The civil and military departments were separated, 
and for the latter magistri militum and duces were appointed.' The 
central officers of government were the quasior palatiif the magiHer 
qfficiorumy and the comites largUionum ; these also formed, in connexion 
with others, the state council (catuistorium).* The systems of taxation 
{indicHoTUs) were enlarged./ There were however, and still continued to 
be, many provincial and local governments, with peculiar institutions 
of their own which did not conform to this general arrangement of the 
administration of the empire. Attention is therefore to be given to the 
judicial and administrative authorities appointed for such provinces,' 
and especially to the municipal constitutions,* which alone preserved a 
certain degree of independence of the imperial government.* It is also 
worthy of notice, that the church in its external institutions imitated 

(a) Justinian, indeed, conqnered Italy ; bnt office of qasstor candidatas principifl waa 

it was lost a^ain and finally, under bis im- chanced into that of qncstor palatii. Bur- 

mediate saccessor. ckardi, Gcsch. a. Inst. $ 48. 

{h) M. C. Curtios de senata Rom. post tern- (/) Gibbon, chap. 17. — SchuUz, E. 8t W. 

WIS liber, reipnbl. Geneva, 1769. — Gibbon's p. 501 eeqq. and especially 605 seqq. 

Histoiy. chap. 17. {g) Notitia dignitatum, and the notes of 

(e) Lvdus de MagietradbnB 11. 10. 11. HI. Pancirolos thereon, cap. 98. 

41., ana especially 1. 14. Ih) Savigny, E. E. im M. A. Vol. 1. c. 2. 

id) Gibbon, chap. 17. (i) Hence Uic special head of civitates vel 

(e) The consistoriom existed under An- res pablicae (Dig. 50. 6), and likewise the 

gastas, but it obtained its importance and sanctiones pragmaticee. — Bee Ptichta^ Inst 

central power under Hadrian. The former p. 389-401. 406. 591 seqq. 
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those of the state." Another political change of considerable impor^ 
tance to the history of the private law was, that the natural free develop- 
ment of the law by the courts and jurists became more and more 
limited in conformity with the spirit of the autocratic government : the 
autocracy assumed even the interpretation of the law, and all that it 
permitted was the growth of local law customs.^ 

Alterations of the Boman law. 

§ 50. In this period the alterations of the law were almost exclusively 
effected by imperial ordinances and by customs. With the increasing 
despotism of the emperor, their ordinances increased in number. 
These continued to be, as they previously had been (§ 39), various in 
their contents and intentions .<> Only a small number of them were 
laws in the strict meaning of the term, at least in the times of the 
earlier emperors. A great many did not even relate to the private law, 
but to the administration of government, especially the finances, the 
war department, and the provinces ; and even those which related 
to the private law very seldom, before the time of Constantine, 
contained new enactments, but usually nothing more than the appli- 
cation of the existing law to single cases and persons. Hence they 
may be reduced to two classes, viz. to general and personal 
ordinances. 

I. Conatitutiones generahs, that is, general ordinances intended for 
the whole people ; to this class belonged in particular the edicta, or 
leges ediciales.* 

II. CanstUutianes persanales, which were intended only to establish 
provisions for single persons : of this kind were the privUegia ;' and 
in a certain sense the following may also be considered as belonging to 
them : 1. The mandata^ imperial orders and directions for the officers 
of state ; 2. The decreta, decisions in judicial cases which had been 
brought by way of provocatio or appeal before the auditorium 
p r i n c i p i s/ 3. The rescr ipta, answ ers and directions of the emperors 

{a) Oibhon, chap. 15. Ko. 5.—Kut de com- {e) Haubold, Inst. Jar. iogm. $ 161.— IMr, 

mat qaam Constantino M. aactore societal UeDersicht der Constitationen. Ist Progr. 

tabiit Christ. Utrecht, 1618. — Svffken de Wetzlar, 1811. Sd Frogr. 1813. (Reviewed 

Tfaeodosii M. in rem Christianam mentis, by Hago in the Qdtt. gel. Anz. 1818. p. 541. 

Leyden, ieS8.— ^t<^, Denkschrifi zar Bhren- 1 813. p. 1 836.) 

rottang Constantin's d. Gr., in the Freiborger {d) const. 3. C. 1. 14. See however const 

tbeolog. Zeitong. No. 3. 19. Cod. ibid, and die following note. 

\b) Bee const. 1. 19. Cod. I. 14 ; const 9. («) fr. 1. ^ 9. D. 1. 4. "Plane ex his (con- 
Cod. VIII. 53. The above observations will stitutionibos) oaaBdam mintper$onale»,riec ad 
assist die reader in obtaining a correct view of exemplom trahnntor." Bee Braun's BrQr> 
die first book of the Pandects, and also in temngen, p. 45 seq. 

understanding how the consols and pnetors (/) On these a work was written b^ Paa- 

came to be in soch miserable sabierviency to las under the title : Imperialiom sententiarom 

the goveniment in oo^tionibns prolatariam libri VI. 
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upon applications or questions in doubtful cases, whicb were ^Ten, 
on the opinion of the auditorium principis, in conformity with 
the subsistinglaw.' Before Constantine, most of the imperial ordinances 
were merely decreta and r escripta ; but subsequently the edict a 
became very frequent, and often produced extensive changes in the 
constitution : for the prevalence of Christianity had changed many of 
the former opinions of the nation ; and the manners and language of 
the East (where the metropolis was placed) differed widely from 
those of the West (§ 49 note a, p. 39). 

Decline of Legal Science. 

• 

§ 51. The cultivation of legal science, which had reached its 
meridian under Hadrian and the Antonines, could no longer prosper 
amid the internal commotions of the empire, and all its life and vigour 
soon became extinct. All the sciences decayed, and the old Roman 
spirit expired beneath the oppression of despotism and the corruption 
of morals.^ There were but few if any lawyers of eminence later in 
this period ; and of all those who lived before Justinian, only these 
deserve to be named : Gregorius, ^Hermogenes,^ *Aurelius Arcadius 
Charisius, and * Julius Aquila; and these are worthy of notice only 
because the two first edited two valuable collections of imperial 
ordinances, and the three latter are quoted in the Pandects (§ 54).' 

Law Sources at the beginning of the fifth Century. 

§ 52. At the commencement of the fiflh century, the state of the law 
sources was as follows. Theoretically the Romans continued to regard 
as law sources : 1 the ancient decrees of the people ; 2. the decrees of 
the senate; 3. the edicts of the Roman magistrates; 4. the ordinances of 
the emperors; and, 5. unwritten customs. The law of the Twelve Tables 
still formed the basis of the whole, and all the laws of later times had 
the relation to them of additions or modifications. But in practice, 
only the writings of the classical jurists and the constitutions of the 

(a) That they were not originally laws, the and compare with it AmmianoB Maroellinas, 

emperors Theododna and Valentinlan them- lib. 30. c. 4. will have no difficnlty in nnder- 

aelves acknowledge, in const 3. Cod. 1. 14. : standing to what a low degree legal science 

" nee generalia jura sint, sed leges faciant his had at that time been reduced, 

dnntaxat negotiis atque personis pro qnibus (c) This jurist, distinguished among his 

fiierint promulgata." But it was a matter of contempoFaries, made extracts from the older 

course that they would be referred to as re- juristB (which afterwards were used for the 

sponsa prudentum and as the prejudicia of the randects) under the title : Juris Epitomamm 

supreme court Justinian first invested the \j^nYl.--^os,Fine$tru &lde MoMtdooOoia- 

vescripta with the character and authority of mentarins in Hermogeniani juris epitom. 

laws, const. 12. C. 1. 14. See also above, libr.VI. in 2 Vols. Cervera, 1757.— 5acA, Hist 

p. 29. note a, jur. III. 3. 6 %.-'Hugo, R. G. p. 1091. 

{b) The reader who will only examine the [d) Havhold ,IjiBt. jur. dogm. $ 195. — Zim- 

decree of publication of the Theodoaian Code, menii E. Gt. Vol. 1. $ 104-106. 
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emperors were used as sources.* Indeed, the jurists had done much 
for the judges in the practical apj^lication of the law sources, having 
through their writings opened an access to all their labyrinths even to 
the common citizen. Their works obtained therefore a well deserved 
authority in the courts. But when, owing to the infinite variety of the 
legal writings,^ the judges were no longer able to examine the opinions 
of each of the different jurists from their original arguments, they began 
to rest satisfied merely with celebrated names or with opinions the 
arguments for which they happened to know. It became a general 
custom in the courts to follow blindly the dicta of a great lawyer ; and, 
since even the most sag^acious Roman law writers disagreed on many 
subjects, it may easily be imagined, how vague, uncertain, and arbitrary 
the administration of justice must have become in the hands of such 
judges. 

§ 53. Such being the state of things, the emperor Constantino seems 
to have considered it necessary to determine by special ordinances what 
writings of the old jurists should have particular authority, and what 
should not be regarded.^ A century later (a. d. 426) Theodosius 11. 
, issued a similar and yet more extensive ordinance, which was intended 
for the eastern empire; but soon after, it obtained legal force also in the 
western.' This ordinance (which is by mistake commonly attributed 
to Valentinian III.* and hence called Yalentinian's law of quotation) 
provided that all the writings of Papinian, Paulus, Gains, U]pian, and 
Modestinus, after the manuscripts containing them had been collated 
and their readings settled, should have the force of legal authority. The 
same authority was extended to all those older jurists whose opinions 
and treatises were incorporated in and explained by the writings of the 

five above-named, vrith the exception only of the notes of Ulpian and 

* 

(a) Savignyt IL R. im M. A. Vol. 1. p. 7. aiani Codicis gennini fragmenta, &c. Tn- 

[bj Gibbon, in his History Ch. 44. Justly re- bineen, 1824. p. 35. (Lib. I. tit 4. const 1. S.) 

marKS : "In the roace cf ten centuries, the — Hugo, IL G. p. 1014. 

infinite variety ot laws and legal opinions (d) It is contained in the Cod. Theod. 

had filled many thousand volumes, which no as Const nn. de responsis pradentum (1. 4.). — 

fortune could piurchaae and no capacity could Bee concerning it Haubotdy Exerc. de emen- 

digest Books could not easily be found; datione jurisprud. ab Ixnp. Valentiniano HI. 

and the judges, poor in the midrt of riches, instituta ad L. un. C. Theod. de reiroonsis 

were reduced to tne exercise of their illiterate prudentum. Leipsic, 1796 ; and in his Opusc. 

discretion." See const 2. $ 17. C. 7. 11. edited by Wenck and Stieber. Vol 9d p. 1. 

(c) The const un. pr. C. Theod. 9. 43. (Keviewed by Hugo in the CMitt. gel. Anz. 

(made by Constantine) ahowB that Constan- 1796. p. 1098.) Copious supplements have 

tine prohibited reference to the notes of been furnished by iVenek in his preface to 

Ulpian and Faulus on Papinian ; and the Con- Haubold, p. 3-23. — See also Huf eland, Kach- 

sttJtatio veteri^ Icti $ 7. (Schuliing, p. 821) riehtvondenjnristischenSch&tzender'Wurx* 

shows that the Sent rec. of Paulus were re- burger Universit&ts-Bibliothek (Report on 

garded as high authcni^ by the imperial the legal treasures of the University library 

constitutions. Further proofs have been ofWurtzburg.) Bamberg. 1805. p. 51. — Hugo, 

affi>rded of late by two constitutions of Con- K. G. p. 883. 1023. — Savignv, R. R. im M. A. 

■tantine discovered by Clossius in the Am^ Vdl. 1. p. 6. — Witle, Abb. Berlin, 1817. No. 

brosian library at Milan, which also explain 2. — Puchta and Blufne^ in the Rhein. Mus. 

the passage "sicut dudum statutum est^' in Vol. 5. No. 6. Vol. 6. No. S. 

the citation law. See Clatnut, Theodo- (e) Bee Hugo, E. G. p. 1087. 
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Paiiliu> on Papinian, wbicb had been previonsly forbidden by Gonatan- 
-•tine. In case of tbe disagreenlent of these authors, the majority were to 
decide : where their opinions were equally divided, that of Papiniaa 
was to have the preference ; but where he was silent, the judge was to 
follow his own opinion. All these otdinances however could not have 
been of much use ; for, instead of an accurate examination of the 
varying opinions, which before was at least possible, though seldom 
effected, the duty of the judge was now in a great measure confined to 
the mere mechanical computation of votes.* 

Codex Gregorianus et Hermogenianui. 

§ 54. The constitutions presented a similar though not so great a diffi- 
culty ; for being published singly and without connexion as cases and 
circumstances occasioned them, and being very numerous, it was not 
easy to know or even to obtain them all. Collections of them were there- 
fore urgently needed. Two j uristSyGregorius and Hermogenes,about the 
middle of the fifth century endeavoured to supply this want, by under- 
taking two collections {codices) of imperial constitutions.^ Both these 
collections, however, were almost exclusively composed of rescripts.*' 
The Codex Gregorianus contained the constitutions from Hadrian 
down to Constantine. The Codex Hertnogenianus it appears was 
nothing more than a supplement to the former, containing the con- 
stitutionstof Diocletian and Maximilian. There are but few fi'agmenta 
left of these two collections.' 

Codex T heodoaianns. 

§ 55. The Codex Theodosianus* was of greater importance than 
either of the foregoing. Upon an ordinance of the emperor Theodosius 

{a) For this reaaon it was repealed by Jos- Lib. 3. J 4. — Hugo, R. G. p. 1017. — IMr, 

tinian in tbe Const Deo ctuctart de concept Uebersicnt der Cnnstitntionen, 2d Progr. p. 

Digestonun. 9. — Zimmem, R. G. Vol. 1. $ 46. — Jacobsan, 

(o) Similar private oollectioDS were made Diss, crilica de Codicibus Gre^oriano et Her- 
at an earlier period. Tbas the rescripts of mogeniano. Konigsberg, 1826. — Span^&n- 
tbo Divi Fratres (Wieling, Jurispr. rest p. h^re, Einleitongp. 10 seq. 
157.) were collected by FapirinsJiistas; the (a) They are urand in SehuUing, d. 683. 
rescripts of Hadrian were compiled by the and in the Berlin edition of the Jos civue An- 
^[rammarian Dosithens (Schnlting p. 855. and tcjost Vol. 1. p. 265. — See Hauboldt Inst lit. 
in Dosithei Magistri interpretamentorom li- p. 259. — Hanei in the 2d Vol. of the Bonn 
ber tcrtins; edited by Bocking. Bonn, 1832. edition of the Corpus jar. Antejost. 
p. 1.) ; Ulpian collected in his work De offi- (e) Mackeldey considers it more correct 
cio pnx;onsalis, aU the ordinances issaed to say, Tlieodosianns codex, likewise Gre- 
againstChristians (Lactantias div. Inst 5. 15.) ; gorianus et Hermogenianus codex, instead of 
and Panlus made a collection of the imperial Codex Theodosianas, &c. See Hugo, Civ. 
decrees of Scptimins Severas and Antonios Mag. Vol. 6. p. 171. Bx)sshirt on the other 
Caracalla, onder the title : Imperiolinm Sen- hand refers for the contrarv to Schilling in 
tentiarom in cognitionibns prolatamm librl his preface to his History of Roman law. The 
VI. (InEcript fir. 113. D. 35. 1.) See the fore- present Editor, though he approves of the 
going section. latter opinion which is also supported by 

(c) Pohl, Comm. de Codicibus Gre|;or. et general use, cannot butexpreassurprise.to find 

Hennog. LeipaiCi im^-Bach, Hist jur. sudi trifles made the subject of oontrovei^. 
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the Younger, a committee of sixteen jurists, of whom the ex-consul and 
ex-praefectus prsetorio Antiochus was ther chief, made a collection of the 
edicts of the emperors, including however many of the rescripts. This 
collection was published, a. d. 438, as a code for the eastern empire.* 
Theodosius sent this new code to his son-in-law Yalentinian III. who 
confirmed it the same year for the western empire, and presented it to 
the senate at Rome, where it was received with acclamation.^ This 
Codex Theodosianus contains several of the constitutions of the emperors 
after Constantino, which, when relating to different subjects, were di- 
vided and placed under different heads (titles), and in consequence were 
very often dismembered. It consisted of sixteen books, each of which 
was subdivided into titles. From the conclusion of the sixth book to the 
end the work remains entire; and since the late discovery at Turin, the 
first five books and the commencement of the sixth have been nearly 
all recovered." For a very good edition of the Codex Theodosianus 
accompanied by excellent comments, we are indebted to Jacob Gothofire- 
dus.^ It W38 not however until after his death that this edition was 
published, by Anthony Marville at Lyons, a. d. 1665, in six volumes 
folio ; this was afterwards revised and published with various readings and 
many additions, by John Daniel Ritter at Leipsic, a. d. 1736-1745, in six 
folio volumes, the last of which was divided into two parts. The latest 
edition of the Codex Theodosianus is to be found in the Jus civUe 
Ante-Jusiinianeum, published at Berlin in 1815. Since Uiat time, 
several genuine constitutions of the first five books have been published, 
which were recovered partly by Clossius in the Ambrosian library at 
Milan and partly by Amadous Peyron in palimpsests of the Hbrary at 
Turin, and finally through the discovery at Turin above-mentioned.' 

(a) Bacht I. c. lib. 3. c. 4. $ Saeqq. — Lohr, 1. tions discoverodby him, at Torin, 1824. (Be- 
c. — Hugo, K. Q. p. 1029 seqq. — Zfrnmer/it R. viewed in the Themia, Vol. 3. p. 185. 474. 
G. Vol. 1. J 47. — De Cra8sier, Diss, de confec- Vol.e. p. 411. 489.)— Clossius^ 1. c. (J 53. note c) 
tione Codicis Theodosianl Liege, 1825. pref. p. 7. — Hugo in Gott gel. Anz. 1821, p. 

(b) See the remarkable protocol of the ae- 197. 1824. No. 88. 1825. Ko. 72.— Wenck in the 
nate of Bx)me, concerning the reception of Leipz. Lit Zeit 1824. Nos. 236-239.— HalL 
the Theodosian Codex in the West, a. d. AUgm. Lit. Zeit. 1824. No. 2A2.—Schr0ter in 
438, in Closflins, 1. c. ($ 53. note c). the Hermes. Vol. 25. p. 340 seqq. To the new 

{e\ We are indebted for this to Vesme of discoveries concerning the Theodosian Code 

Turin and Hanel of Leipsic. Bee Richten't belong likewise: Haubold, Prstermissomm 

krit. Jahrb. 1836. p. 91. imprimis ad Breviarium Alaricianum perti- 

{d) Respecting the first edition of the Codex nentitun e codicibos a Gustavo Hsenclu) no- 

Theodosianns by Tiliaa and Ci\jas, see: vissime coUatis. Fromolaio I. Leipsic, 1822. 

Haubold, Inst lit p. 261. Haubold, Inst mr. 6 and in his Opasc. edited by Wenck. Vol. 2. 

218-220.— £ru^o,lnd. font (appended to Panli p. 897. A continuation of this, taken from 

Sent rec.) p. 162 seqq. Hugo in Civ. Mag. nanePi unedited manoscripts foand after 

Vol. 3.p. 234.— Comp.alsoJvtcAttArintheZ. his death, is contained in Wenck's pre- 

f. gesch. R- W. Vol. 3. p. 409. — Spangen- face p. 84 seqq. — The fragments discover- 

berg'i Ciyas. p. 231. 258.— ScArOter in the ed and pablished by Clossius and Peyron 

Hermes. VoL 25. p. 336. — Zimmem, R. G. have been properly arranged in : Thepdosiam 

Vol. 1^ 15. Codicis fragmenta. Editccl by D. £ . Puggsos. 

{e) Those which were discovered by Clos- With various readings. Bonn, 1825. A new 

rias have been mentioned above, $ 53. note c. revision of the first five books of the Theodo- 

— AmadeuB Peyron pubUshed the ooostitu- sian Code, such as they were before the reoent 
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Later C onstitatioiiB of TheodoBias. 

§ 56. Afler the Codex TbeodosianuB bad been completed, tbe 
emperors Tbeodosius II. and Valentinian III. as well as tbeir successors 
continued to issue new ordinances, whicb are thence termed Novella^ 
that is Nova Constttutwnes.* These have been embodied in later 
times in the Codex Theodosianus, under the head of Novdla CanstitK- 
Uonea hnperatorum^ Justiniano antenorum^ Theodosii, Valentmiani, Scc^ 

Legal Writings before Jnstinian. 

§ 57, From the time of Alexander Severus to Justinian, as has been 
already remarked, there were few if any productive law writers of 
importance. All the literary industry of this period was employed in 
collecting the imperial consUtutions and compiling from the works of 
the old jurists. Besides the fragments of the Codex Gregorianus and 
Hermogenianus^and the passages that have been copied into the Pandects 
from Hermogenes, Aurelius Arcadius Charisius, and Julius Aquila 
(§ 51), nothing of this period has reached us, except the following legal 
writings of anonymous authors. 1. The Fragmenta Vaiioana which have 
been edited by Angelo Mai, a. d. 1823, from a codex rescriptus 
in the Vatican library. They contain fragments of law writers of the 
foregoing period, and also of imperial constitutions, and appear to be 
the remalkis of a large collection, which was probably made by anony- 
mous writers, during the time that intervened between the Codex 
Hermogenianus and the Codex Theodosianus.' 2. The NoUtia digni^ 

diflooveriefl, widi tlie inflertios of the consti- sixth, 3of AiitheDins,~ixi all 186 norek. The 
tntioQS foand by Clossias, Fcyron, and others, best edition is that of Hinel in the Bonn edi- 
ts contained in Wenek, Codicis lib. V. priorca tion of the Corpus juris Antejost, following 
With cntical and exegetical notes. Leipsic, inunediately after the Codex Theodosianus. 
1825. Hespectine the writings before men- (c) Of late the conjecture has been ad- 
tioned see Schroder in the Tub. krit Z. Vol. -vanoed that these fragmenta were fragments 
1^ 145. VoL 3. p. 334; and concerning of the Hermogcnian Epitome. In this ^iew 
Wenck's edition especially Den Tex en Van it will be interesting to compare Vat Pragm. 
HaU, BydragcntotRegtsgeleerdheid. T. 1. p. $ 3. 4. with fr. 7. D. 18. 3., and $ 13. with fr. 
1-39. p. 31S-357. The latest edition of Hanel 49. D. 19. 1.— The original edition of the 
is that of 1837 in the Corpus juris Antejust fra^ents is entilted : Juris civilis Antqjust 
published at Bonn. Vol.2, p, 81. Beck's rehquiss mcditae, ex cod. rescript, bibliothece 
edition, published before the last of Hanel, is Vaticanae. Edited by Angelo Mai.Bo me, 1823. 
contained in the Berlin edition of the Jus ci- A reprint was published under the title; 
vile Antejttst p. 224-1215. Vaticana juris Romani fragmenta. Superin- 

(a) Hugo, R. Q. p. \02h.-^Havhold, Inst tended by the Editors of the Themis and 

lit p. fi65.—Ztmmeni, R. G. Vol. 1. J 47. principally by Jourdan. Another appeared 

{b) They are found in Gothofred's edition in Rome and Berlin, 1824. Wenck has fur- 

at the be^nnlng of the first volume ; in Rit- nished supplements and critical notes to this 

tor's ediuon in part second of the sixth vo- edition in the Leipz. Lit Zeit. 1824. Nos. 

lume ; and most complete in the Berlin edi- 173. 174. and Keller likewise in the Th6m\a, 

tionofthe Jascivile AntcjustVol.2. p.l217. Vol 6. p. 521.— Respecting the fragmenta 

They are divided into six books : the first themselves see Hugo in the Gtitt gel. Anx. 

contains 35 novels by Theodosian II. ; the 1823. No. 36. 1824. Nos. 16. 68.— ScKra^^ in 

second, 74 by Valentinian ; the third, 4 novels the Tub. krit Z. Vol. 1. No. 1. p. 167-186.— 

of Marcian ; the fourth, 8 of Majorian ; the Bydragen tot Regtsgeleerdheid by Den Tex 

fifth, 3 novels of Alexander Severus ; and the en Van HaU, 1826. No. 1.— Leips. Lit Zeit. 
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tatum Orientis et OoddaUia ;" this is a kind of state almanac of the 
middle of the fifth century, containing a survey of all the countries 
included in the Roman empire, and a list of all the public officers.^ 
3. The CoUatio Mosaicarum et Romanarum legttm, which was probably 
made under Theodosius II. We find it sometimes mentioned in the 
middle ages under the title lex Dei, or Pariator legum Mosaicarum et 
Romanarum, or simply lex Ramana. This work, which consisted of 
sixteen titles, is, properly speaking, nothing but a superficial compari- 
son of the Mosaic and Roman law, intended to show that the latter was 
wholly derived from the former. In this respect it is of very litde value ; 
but it also contains a great number of passages extracted from the 
writings of the Roman jurists and from the imperial constitutions, and 
on this account it is certainly of some importance. Before the present 
century only one genuine manuscript of this work was known ; this 
was found in the Bibliotheca Mandubiorum at Lyons, and was first 
published by Pithou in 1573 :' but of late two other manuscripts have 
been discovered, one by Blume at Vercelli, and the other by LancizoUe 
at Vienna.'' 4. The ConsuUatio Veteris Icti, This is a collection of 
opinions given by sn anonymous jurist, probably more recent than the 
Breviarium Alaricianum. The arguments for ^e opinions delivered 
in this work, are generally literal quotations from the writings of the 
Roman jurists and from the constitutions of the emperors \ in this way 
many passages from them have been preserved. Cujas edited this 
collection in 1577.« 

1824. Kofl. 173. 174. — SekrtUer in the Heimes unknown antfaor first published by Hnsoh- 

VoL 25. p. 362. — Zimmem, K. G. Vol. 1. p. 32. ke, 1829, under the title, Incerti Aactoris Ma- 

— GlucK, Ckimm. Vol. 31. p. 169. — The latest gistratniun P. R. expositiones ineditie ; hot 

critical editions are: the Fragmenta juris this production is supposed to have orig:in8ted 

civilis Antejust Revised and illustrated with later than the fifth century, 

a Commentary by Buchholtas. Konigsberg, (c) Hugo, R. G. p. 1093. — Zhnmem, R. G. 

1828. (Reviewed by Meyerfeldt in the Tub. Vol. 1. p. 30. The Collatio is to be found in 

krit. Z . Vol. 5. p. 186. and with additions by Bchulting, p. 719. and in the Berlin edition of 

Pagg^ in the Rhein. Mus. Vol. 3. $ 421.) The the Jus civile Ante!, p. 14 17.~Respectine the 

Fragmenta Vaticana, revised by Bethmann- other editions and commentaries see Ilau- 

Hollweg. Bonn, 1833. Bonn edition of the boid, 1. c. p. 281. 

Corpus juris Antdust p. 239-302. (Reviewed (d) Under the title : Lex Dei sive Mosaica- 

by Hugo in the Gdtt. gel. Anz. No. 9. 1834.) rum et Romanarum Legum Collatio. Edited 

(a) Sack, Hist. jur. lib. 3. c. 3. $ 3. Con- and illustrated with notes by Blume. Bonn, 

ceming the different editions and commenta- 1833. Blume consulted the Vienna manu- 

ries upon this work see : Haubold, Inst, lit script also, and to him we are indebted for 

VoL 1. p. 279. and especially Bucking on the division of the titles into sections. — It is 

the Notitia dignitatum utriusque imperii. — also contained in the Bonn edition of the 

Abhandlung zur Literatur-Geschichte und Corp. jur. Antej. p. 309-386. (Reviewed in 

Kritik. Bonn, 1834. A new edition of the Neues AUg. Repert. Lit Vol. 3. p. 168. and 

^otitia dignitatum by B5ckin^ appeared by Deurer in the Heid. Jahrb. 1833. p. 1070.) 

under the title: Notitia Dignitatum, &c. bee also ir/um« in Savigny'sZ. Vol. 10. p. 298. 

Bonn, 1839 and 1840. and I^chmann in the same p. 309. 

{b) According to BQckmg however it was (e) Hugo, R. G. p. 1093.— Zmw^Jm, R. G. 

c»mx>osed about the commencement of the Vol. 1. p. 31. It is to be fotind in Schulting, 

fifth century (A. D. 400-404).— The reader p. 811. and in the Berlin edition of the Jus 

may be here referred to Lydus's work on civile Ant^ust p. 1475. See also: Haubold, 

the Roman Magistrates, mentioned above at 1. c. p. 254. — Puggi in the Bonn edition of 

the end of $ 19 ; and to a fixigment of an the Corpus jur. Antej. p. 391-408. 
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Farther Yicissitiides of the Roman Law. 

J. Jk the Wett, 

§ 58. All the collections of imperial constitutions made since the 
time of Constantine were but of temporary value, as they merely sup- 
plied the wants of the times in which they appeared. As early a& the 
commencement of the sixth century, new collections were found neces- 
sary in the East as well as in the West, After the fall of the Roman 
empire, several new German states were formed in the West, in which 
the immigrated Qermans and the conquered Romans lived together 
under the same government. The^former had separate laws and cus* 
toms of their own (national laws), which they preserved in their new 
settlements ; while the subdued Romans living among them continued 
to use their own, and were judged according to it. This system of 
personal or national laws which prevailed in the earlier part of the 
middle ages," soon rendered it necessary for the G-ermans to commit 
to luting their primitive national laws {feges barbarorum), and for the 
Romans to do so likewise with their law then in force {leges Romatue)} 
Thus originated at th^ time, in the states of the German empire, two 
different law collections, German and Roman ; at present, our at- 
tention will be confined to the latter. 

OBtrogothlc, Visigothic, and Borgundlan Leges Homano. 

§ 59. The most important of those new Roman law collections among 
the German nations are : A. The Edict of Tkeodoric, king of the Os- 
trogoths, which he issued at Rome, a. d. 500, intended not only for 
the conquered Romans, but also for the Ostrogoths. . This Edict is de- 
rived entirely from the Roman law, and especially from the Codex 
Theodosianus, the later Novels (§56), and Patdi setUeiUia receptee ; but 
these sources were used with such freedom, and so arbitrarily, that the 
character of the Roman law can scarcely be traced in them.'' B. The JBre- 
viarium Alaricianum among the Visigoths.<* Alaric II. king of the VibI- 

(a) Montegquieu, Esprit des lois. Liv. 28. FithcBUB sa an appendix to his edition of Cas- 

art. 2. — Savigny, R. R. im M. A. Vol. 1. p. 90. siodoras (Paris, 1579), and in most of the 

— Eichhorn,a,. G. $29. — See also Vollgrc^ff, later editions of these works ; likewise in the 

Systeme der prakt. J?olitik. Vol. 3. $ 13. and collections of Lindenbrog, Gcorgisch, Cancia- 

Godetf Essai sor I'histoire externe da droit ni, and Walter (see below $ 89 in notls) ; and 

dans la Ganle et dans la Belgique. Liege,1830. in Rhon, Comm. ad Edictum Theodorici regis 

{b) Lex Romana, according to the usage of Ostrogoihorum. Halle, 1816. — See also Htnt- 

language at that time, means Roman law in boId^luBt lit p. 286. — Savigny, R.R. im M.A. 

general, or a Collection of Roman law. So- Vol. 1. p. 12. Vol. 2. p. 164. — Hugo, R. Q p. 

vigny, R. R. im M. A. Vol. 1. p. 105-112. 1039.— Eichkarn, R. G. « 11. — Zimmenu 

\c\ See Gibbon, chap. 38.— A list of literary R. G. Vol. 1. $ 112. 

works on the Roman law collections among {d\ C. G. Biener, Historia legnm Visi- 

the German tribes, is contained in Haubola, goth. in regno HispanisB vetere. Leipsic. 

Inst jur. dogm. Edited by Otto. $ 302-305.— 17^3. also in his Opusc. edited by F. A. Bie- 

The Edict of Tbeodoric was first edited by ner. Vol. S. No. 3^ and with an interpreta 
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goths, publiflhedy a. d. 506, a code affecdng only the Romans living in 
his empire, which had been collected in compliance with his order, by a 
committee of sixteen Roman lawyers, from the Codex Gregorianus, 
Hermogenianus, and Theodosianus, as well as from some of the later 
Novels (§ 56), and from the writings of Gains, Paulus, and Papinianus 
(§ 47). Most of the passives are accompanied by a paraphrase {inters 
pretaiio) in very bad Latin, but which was then intelligible.* This 
Visigothic collection is now called Breviarium Alaricianum, or Brevia- 
lium Aniani, from Anian, the referendary (private secretary) of Ala. 
ric, who was ordered to authenticate by his signature the copies of the 
Breviarium sent to the c o m i t e s.^ In the middle ages it is com- 
monly referred to under the titles, Corput TAeodonanum, Lex Theodon- 
una, lAher Ugum, or Lex Romana, Many passages have been preserved 
in this collection^ which otherwise would have been lost, especially the 
fragments of the Gregorian and Hermogenian Codes, those of the first 
five books of the Theodosian Code, and some of the writings of Gaius,' 
Paulus, and Papinianus.*' C. Between the years 517 and 534, a Lex 
Romana was also published among the Burgundians, intended for the 
Roman subjects in the Burgundian empire, and which is known by the 
name of Papiani liber respoMorum or Papiani responntm ;* the greater 
part of this collection is derived immediately from the pure sources of 
Roman law. The title Papiafd respotuum was occasioned by a mis- 

tio, b^ Aradts and critical notes, in the Ber- mesborienais codioe leg^s RomanaB Virigo- 

Bneditionofthc Jq0 civile AntejuBt p. 105- dionim. Breslaa, 1831. The only complete 

183 ; and in the Bonn edition of the Corpus edition of the Breviarium ia that of Johannes 

jur. Antej. Part II. p. 46-162. And compare Sichard published at Bade, 1528. fol. Conoem- 

withit/K(n«/,Varietas8criptexPanl. p.l63- in^ the other manuacripts and editions see 

204. Savigny, K. R. im M. A. Vol 1. p. 257. Haubold, Inst. lit. p. 223.—Sacigfty, R. R. im 

Vol. 2. p. 96. — Eichhom, 1. c. $43. — Hugo, M. A. Vol. 2. p. Bl.^Kammerer, Beitr. Vol. 1. 

R. Gh. p. 1040. — Zimmemy R. G. >^oL 1. 6 114. No. 4. and Spanfcenberr in the Z. t gesch. 

— Guizot, Cours d'hiatoire modeme. raris, R. W. Vol. 5. p. 280. &me single passages 

1827. Vol. 1. and in the Revue fran9aise. of the Breviarium that were unknown before, 

1888. No. VI. p. 902-244. ^ have been discovered by G. H&nel in some oe- 

(a) See J. Gotkofredus in proleg. Cod. dices at Paris and Orleans, and edited by 
Theod. cap 6. Only to Ghdus's Institates such Hanbold under the title : Haubold, Prster- 
an interpretatio was not added ; since they misaoram imprimis ad Breviar. Alar, perti- 
were entirely rewritten. nentium Promulsio I. Leipsic, 1822 ; m bis 

(b) Anian undersigned not only the decree Opusc. edited by Stieber. Vol. 3. p. 887. and 
of publication, but the copies themselves, as Stidfcr/ui his preface, p. 84. 

wul be seen from the Commonitorinm con- {d) It is to be found m SekuUing, p. 827. 

taiz»d in Savigny, R. R. im M. A. Vol. 2. p. And in the Berlin edition of the Jus Civile 

37. and in Bemux^i Ghrestomathie. No. 143. Antei. VoL 2. p. 1501. Bee Samgny, R. R. 

{c\ Amon^ the many extant manuscripts im M. A. Vol. 2. p. 10. — Haubo&, Inai. lit. 

of the Breviarium, the codex formerly at p. 287. — Eichkam, R. Q.§ 44. — Hugo, R. G. 

'Wurzbuiig, now in the libranr at Munich, m p. 1049. — Zimmem, R. G. $ 114.— The best 

the oldest ; but it is very defective. It is of and most complete edition of it is : Lex Ro- 

the sixth oentuiy. — An account of it ia given mana Bui^^ndionum, with illustrations (ram 

in Hufeland^M Nachridit, &:c. ($ 53. note d.) the Roman and German law, by Barkow. 

And in Hugo, R. G. p. 1046. Another very Greifswalde, 1826 ; for which also the Frag- 

old manuscript (of the seventh century), for- mentaVaticana, discovered by Mai, have been 

merly belongmg to Meermann,and now in the used. See Biener, in the Tub. krit Z. VoL 4. 

possession of Philipps of Middlehill, Bart., is p. 345. and BuckhoUz, in the Hall. Allg. Lit 

revievred by O. Hand in the Leipz. Lit. Zeit Zeit 1831. Nos. 44-46. 

1888. No.42. Bee also WiUe do Guilielmi Mai* (e) Bee above, $ 47. note/. 

4 
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take of Cujas, the first editor of this collection, which occurred in the 
following manner. Every complete copy of the Breviaxium Alaricia^ 
num closes with a short passage from Papiniani liber respaiuorum,^ In 
the manuscript it was usual to write Papis.nua for Papiniamu. Now 
Cujas happened to find a complete Breviarium, at the close of which 
followed, without any mark to indicate a new work, the Burgundian 
Lex Romana. He therefore took this at first for a continuation of tlie 
passage from Papinianus, commenced with that very passage the Bur- 
gundian Lex Romana, and entitled the latter, in imitation of the manu- 
script, Papiani liber ruponsorum ; being misled into supposing that the 
work was attributed to an unknown author. In consequence of 
this mistake, the short genuine passage from Papinian forms in 
Cujas's first edition (that of 1566) the first title of the Burgundian Lex 
Romana, while in fact, it is the last passage of the Breviorium. Cujas 
afterwards discoverecThis mistake, and corrected it silently ; for in his 
second edition (that of 1586), he brings forward the passage from Pa« 
pinian by itself, and opens the Burgundian Lex Romana with the title 
which really is the first of that collection, although in his former 
edition he had called it the second : nevertheless he retained for the 
Burgundian Lex Romana the title, Papiam liber respatuarum. 

II. In the East. — Justinian. 

§ 60. After the time of Theodosius II. nothing was done in the East 
to facilitate the administration and study of the law, until Juttitiiim 
became emperor, a. d. 527.^ During the thirty-eight years of his 
government, he made legislation and the promotion of the study of law, 
die principal objects of his attention ; and he was fortunate in finding 
jurists who possessed such knowledge and abilities as were required 
for realizing his plans.^ Under his government those new law col- 
lections weie made,'' which continue in legal force in many countries, 
to the present day ; their importance, therefore, requires that we should 
treat of them more at large.' 

(a) See especially fifam/^fiy, B.. R. im M. A. (<2) The history of his collectionB is related 

Vol. 3. p. 24. by Jastinian himself, in the coiistitutions by 

(/>) Concerning Jnstinian's life and cha* which diey were confirmed and pablislied. — 

racier see Gibbon's Hist. Chap. 40-47. — Lu- Sncfa coni-ititations are usually cited by their 

dewifft Vita Jnstiniani atque Theodone, nee initial words, as fbr instance m the preceding 

non Triboniani. Halle, 1731. — And the older note the const Tanta. They are placed in front 

anthors mentioned in i7au^<2, Inst. jar. dogm. of the collections to which they relate, and 

edited by Otto, $ 265. especially Bach, Hist, are partly brought togedier in the Cod. 1. 17. 
jnr. IV. 1. l.^Clo89ius m the Festschriften (e) As to the origin, the spirit, and charae- 

[academical orations) of the University of ter of these collections, see the older works 

Dorpat, of the year 1834. in Haubold, 1. c. $ 266-301., and particnlariy 

(e) The most distin^shed among them Bach, 1. c. Sect. 8. $ 3 seqq. — Spaneenh^g, 

are, Tribonian, Theophiln.^ Dorothens, Crati- Einl. p. 16 seqq. p. 148 mqc^.—Hvfdaf^ 

nns, Thaleltens, fitephanos, Anatolias, and Geist d.R.R. Vol 1. Treatise 1. No. 14^17.— 

Theodoras. 8ee const Tanta de oonfirmat Ifihr in his Mag. Vol. 3. No. 3. — Dirksen, Qvr 

Digestor. $ 9. and BaA, 1. c sect 3. Abb. VoL 1. p. \9».'^Hugo, R. G. 1050.— iSa- 
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JD8TINIAJI*8 LAW COLLECTlOm. 

1. Fine Edition of the Code. 

§ 61. Justinian was the first afler Theodosius who undertook a new 
collection of the imperial constitutions, which was intended to form a 
suhstitute for all previous collections. For this purpose he appointed 
a committee of ten lawyers with very extensive powers ; at their 
head was the ex-quaestor sacri palatii Johannes, and among them 
the afterwards well known TribonianJ' His instructions were, to select 
in the briefest manner all that was still of value in the existing collec- 
tions, as well as in the later constitutions ; to omit all obsolete matter ; 
to introduce such altei'ations as were required by the times ; and to 
divide the whole into appropriate titles. Within fourteen months 
the committee had finished their labours. Justinian confirmed this new 
Code, which consisted of twelve books, by a special ordinance, and pro- 
hibited the use of the older collections of rescripts and edicts.^ This 
first Code of Justinian, which is now called Codex vetusj has been entire- 
ly lost *. 

a. The Pandects, 
a. The CfloimiMioB to CoUeet th«m. 

§ ^. After the above-mentioned Code was completed, Justinian 
ordered Tribonian (a. d. 530), who now was invested with the dignity 
of quaestor sacri palatii, and sixteen other jurists,' to select all 
the most valuable passages from the writings of the old jurists 
which were regarded as authoritative, and to arrange them according 
to their subjects under suitable heads. The commissioners for this 
compilation also enjoyed very extensive powers.' In regard to the 
writings from which they should extract, they were exempted from 
the Theodosian law of citation (§ 53) y^^ and were not confined to the letter 
of the writings selected ; but had the privilege at their discretion to 
abbreviate, to add, and to make such other alterations as they consid- 
ered adapted to the times : and they were especially ordered to remove 
all the contradictions of the old jurists, to avoid all repetitions, and to 
omit all that had become entirely obsolete.' The natural consequence 

vifrnv, R. B. im M. A. Vol. 1. p. 13-15.-— An berff, EinL p. 23-57.— The commiseioners aro 

excellent sketch of the origin, design, contents, named hy Justinian himself in the const. 7Vm- 

and method of Jasdnian's collectiona is given ta^ ^ 9. and const Dedit, 6 9. 

hyCfoMi««inhi9liermen.d.R.R.p.l058eqq. (e) conSL Deo auctare ae concept! one Di- 

(a) const Hoc quanece»8ario de novo Co- gestomm, ad Triboniannm, which is nsnaHj 

dice fdciendo, dated idihos Febr. 528. prefixed to the Pandects or found as const 

{b) const Summa rdpublictB de Jast Cod. 1. C. 1. 17. 

confirm, dated 7. idibus April. 529. (f) Respecting the mfluence of th# cita- 

{c) Jnstinian himself calls it Jnstinianeus don law upon the Digests, see Hugo in the 

Codex, in the const Cordi nobis de emendat Civ. Mag. Vol. 6. p. 176. and above, $ 53. 

Cod. $ 5. — HuffOt R. G. p. 1051. — Zm- note <2. 

mem, R. G. Vol. 1. $ 48. {g) eonat. Deo'auctore, f 4-9.— Htt^<?,R G. 

(^ Conoemmg the Pandects, see Spangei^ p. 1055 w^qq^^Zimmem, IL G.VoL 1. ( 59. 60. 
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of this was, that the extracts did not every where truly repieBent the 
original, but were often interpolated and amended in conformity with 
the existing law. Alterations, modifications, and additions of this kind 
are now usually called emiflenuUa Tribomam,* 

b. Maimer of Compiling. 

§ 63. This great work was completed by the commissionetB in three 
years.^ Within this short space of time they had extracted, from the 
writings of no less than thirty-nine jurists, all that they considered ralu- 
able for the purposes of this compilation.^ We may regard it as a 
consequence of this haste, that many opinions of the earlier juiists were 
not derived directly from their own writings, but from the works of 
others, where they were found quoted. Such being the case, besides that 
many passages were dismembered and misplaced by the compilers, it 
is not surprising that this compilation was sometimes defective or erro- 
neous.'' Over every extract, which regularly consists of a pnneipium 
and one or more paragraphs,' a heading (hucriptio) was placed, con- 
taining the name of the work from which it was or should have 
been derived./ The whole compilation, consisting of fifbjr books, was 
entitled Digeata* sive PcmdecUB^ Juris emtdeati ex omni veterejure coUecti, 
The work was intended especially for practical use ; and this explains 
the reason why the arrangement of the titles follows, as closely as^pos- 
sible, the order of the Edict ; for any one who was familiar with the 
Edict could find no difficulty in using the Pandects or in referring to 

(a) Wtssenbach, EmUemata Triboniaxii; Hennen. jar. p. 369. — Ovadagitt,'Dias,y.9A 

with a preface by Heineociiu^ Halle, 1736. — Graca Fandectaram. p. S5. 

MeUter de principio cognosocndi cmblcmata id) Dirktent Civ. Abh. No. 3. 

Triboniani. Gottm^n, 1745 ; and in Opasc. [e) The single passages are oAea cadled&r- 

No. 4. — Eckhardi'B Hennen. Jar. edited by ges, although thoy are nothing more than ex- 

Walch, lib. 1. c. 6. tracts or fragments from the writings of the 

{b) Justinian himself calls the work an jurists. This name certainly applies to dteni 

opus d^nperatum (See Frocem. Inst $ 2.), and only because through their aamission into the 

takes much credit to himself for the despatch Fandects they received the character of laws 

with which it was completed, const TarUa as far as their contents allowed. Bat thoagh 

de confirmat Dig. $ 12. He often mentions the term leges still continues to be used very 

^laotheimmensaveterisprudeniiavoluniina. frequently, it is more correct to call diem 

Nearly two thousand treatises were brought fragmetUa. See Hugo, Beitr. zur Bucher- 

into one compilation of fiAv books; and it kcnntniss. 162. — Vol. 2. p. BuchhoUz, Jar. 

has been carefizllv recorded that 3,000,000 Abh. p. 371. 

of lines were reauced in this collection to {/) Eckhardl, L c. p. 359. — mbaiU, Log. 

150,000 (that is, to a twentieth part). AnsL 2d Edition, p. 167. 

(c) Though Justinian in const Tanta^ $ {g) From digcrerc in partes, because Jus- 

20, and in const Dcditf f 20, speaks of a list tlnian divided the whole collection into seven 

ofthcjurists and the writings compiled from, parts. — Hugo, in the G6tt gel. Anz. 182«. 

which was to be made out and prefixed to No. 56 ; and in the Civ. Mag. Vol. 6. p. 

the Pandects, it remains doubtful whether 148. 

this was really carried into effect The Flo- (h) vSy and iixofint, because all that was 

rentine manuscript of the Fandects indeed valoable was to be comprised in them.— The 




Codex 

J9CCK B eaiiion oi lae i^orpus juns» ana iute- tumishcd for the consiiiutioncs Hugo B. 
wise into the Gottingen edition; but it is Q. p, 1078 —HOff Tier, Conun. Edit by We- 
nelther genuine nor correct See Eckhardt, her. Frank£ 1833. } 6. 
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them." Probably for the same reason, Justinian divided the whole 
work into seven parts (partes)^ which very likely resembled the single 
parts of the Edict.^ Even with respect to the arrangement of 
the single fragments of each title, which was for a long time 
considered to be only arbitrary and accidental, a certain plan appeals 
to have been pursued, as was first noticed very recently (1820) by 
Blume, the accuracy of whose opinions on this subject has been fully 
shown by Hugo from various references and quotations. The editon 
of the Pandects divided into three classes all the books from which 
extracts wei'e to be made, and formed themselves into three sections : 
the first section read and extracted firom the books on the jus civile, 
to which belonged the Libri ad Sabinum ; the second section extracted 
from the books on the praetorian edict, especially from Ulpianus ad 
Edictum ; and the third section, from practical and casuistical writings, 
especially from Papiniani Responsa and Pauli Quaestiones. Three 
brajiches of extracts were thus formed, the Sabinus branch, the Edict 
branch, and the Papinian branch. From these three branches the sin- 
gle titles of the Pandects were composed. The foundation of each 
title was generally formed by that branch which furnished the mo^t 
numerous and important fragments. After this, both the smaller 
branches were collated with it, the repetitions occurring in them wero 
stricken out, the contradictions reconciled, and the necessary additions 
made ; that which remained of the two latter branches, was placed 
afler the first, in such a manner that the greater number of extracts was 
to decide which of these should be placed in the middle and which at 
the end of the title. Hente arose the difference in the order of the 
three branches in the different titles. Every title* does not, however, 
contain fragments from all the three branches, but only the larger titles ; 
and in some of these the three branches even appear twice over. 
Though the course above described was the regular order of arrange- 
ment of the single fragments, there are nevertheless many exceptions/ 

(a) Justfaiian preieribeB in the const I>eo nui. The 48th and 49th hooks are called 
auetare, 6 5. tluit the Fandecta dioold he Zi^ <ernM/es,becaTiae the^ contain the crimi- 
compoaea ad Edieti ianitationem. See espe- nal law. Bee on this division especially Hm- 
cially Benfsy de fondamentis Digestonun ^o^Pand. Berlin, 2d Edition, 1828; and on the 
cwdinis. Qottingen, 1825. — Tigerstrdm de Antipapinian, //uj'o. Civ. Mag. VoL 6. p. 362. 
ordine et historia Dieestonun. Berlin, 1829. {c) Blume, on tne order of the fragments in 

(b) const TanUh 9 2~B. The 7 parts are the titles of the Pandects, in the Z. f. gesch. 
the following : R. W. Vol. 4. p. 257.— Hugo in the Gott gel. 

Pars 1. (Prota) emhraces . . Book 1-4. Anz.1821.No.26. Idem,Pand.p.l4. Idcm.R. 



Para 2. (de jndiciis) . . . 
Pars 3. (derehnscreditJs) 
Pars 4. lUmbUicas) . . . 
Pars 5. (de testamentis) . 
Pars 6. (no special name) 
Pars 7. (no special name) 



. " 5-11. Q.p.l066.Idem,R.a.s.J.3d£d.p. 589.1dem 

. " 12-19. in the Themis, Vol. 1. p. fnB.—Schweppe, 

. " 20-27. Il.R.G.$121,122.— IZetfikzrtM.Bemerkangen 

. " 28-36. and Hypothesen iiber die Inscriptionsreihen 

. " 37-44. der Pandekten-Fragmente. Gottmgen, 1830. 

, ^ , . " 45-50. (Keviewed by //u^o in the Gott gel. Anx. 

The first three books of the fonrth part 1831, Ko. 5. See ibid. p. 1164. Jen. AUg. 

were called more particolarly Antipapinia- Lit Zeit Nos. 107. 108. BuehhoUx in the 
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0. PnUication of tlw PndMto. 

§ 64. The Pandects were published by Justinian on the 16lh day of 
December, a. d. 533 ; but they were not to have legal authority until 
tile 30tb of that month.* At the same time that Justinian confirmed 
the Pandects, he prohibited all further i-eference to the older jurists; and 
in order to prevent legal science from becoming again so diffuse, indefi- 
nite, and uncertain, as it had previously been, he forbade the writing of 
any commentaries iipon the new compilation, and only permitted the 
making of literal translations into Greek {verriones xard itoda) and the 
publication of parallel passages with a summary table of their con- 
tents (fi'aparirXa).^ 

d. Bfanner of Citing tb« PandaeU. 

§ 65. There always have been, and still continue to be, different 
ways of citing the Pandects.' Formerly it was usual to cite, for in- 
stance, thus : 

D. de jure dotiom L. profectitia $ d pater.' % 

or vice versa : 

L. profectitia $ si pater D. de jure dotaam. 

From this afterwards originated the following: 

L. profectitia 5. $ si pater 6. D. de jore dotictm. 
and lastly : 

L. 5. $. 6. D. de jure dotium. 

This latest form is that most commonly used at the present day, ex- 
cepting only that many, more accurately, prefer Jr. (§ 63. note d) 
instead of L,; and that most jurists add at the end in a parentheaia the 
number of the book and the title ; as e. g. 

fr. $ 6. D. de jure dotiom (23. 3.). 

In referring to the principium of a fragment, pr. is put in the place of 
the mark and number of the § ; for example : 

Erg. Bl. z. Hall. Lit Zeit 1831. Nob. 49. 50.) Oesch. n. Inst $ 68. — Hopfner, Caaun. $ 10. 

— dee also Hugo, Civ. Mag. Vol. 6. No. 4. — (h) cooBt Tanta, & 21. const Dedit, & SI. 

The arran^ment of the Code is nothing bat (c) Sec particularly . Tkibant, Civ. Abh. 

a casual imitation ofthc order of the PandectB. No. 10. Ifuffo, Civ. Mag. Vol. 4. p. 219. 

Bee Buckiiu^, Inst. p. 68. Idem, Bncyct 7th editbn, p. 254. — Cramer 

(a) Justinian published for this purpose two in the Z. f t^sch. R. W. Vol. 2. p. 304. 

nparate constitutions, thoagh they agreed in {d) This is the mode of citation followed in 

their material contents, one in Latin and the the Glossa. D. signifies Digcsta, as db also 

other in Greek. The former is the const the letters^. These latter it is supposed by 

Tcmta, 2. Cod. 1. 17; the latter the const, our anthor, — and indeed by the majority of 

AlJcuMf sive Dcdit, 3. c. 1. 17. (The const jurists — originated from the letter D, bv the 

Tania is also prefixed to the Pandects, in addition of a stroke of abbreviation. But a 

most editions ot the Corpus Jaris.) — Besides more probable supposition Is, that it aroae 

this, he prescribed by uie const Omnium fit)m a careless mode of writing the Greek r; 

rdpubliccs, addressed to the Antecessors, a and this is confirmed by the fact that the Latin 

plan of study in which he defined the method P or the Greek ir, is sometimes used as an 

of lecturing upon the Pandects and the other abbreviation of PandecUe or nattiacrai. See 

collections in the law schoola— See Hugo, Hugo, Civ. Mag. Vol. 3. p. iio. 186. Comp. 

Civ. Mag. Vol. 2. p. 261.— Idem, R. G. p. Themis Vol. 5. p. 47. 115. and Spangtnberg, 

1056.— Ztfltm^m, E. G. j IQ.—Burckardet Einleitung, p. 166. 



DIV. U.] BISTORT OF TBB ROHAN LAW. 55 

fr. 5. pr. D. de jure dothim (23. 3.). 

At preseot, however," many cite only by nnmbeiB, either in this 
manner: 

fr. 5. i 6. D. 23. 3.* 

or vice versa ; 

D. 23. 3. fr. 5. i 6., or nmply D. 23. 3. 5. 6. 

As to the 30th, Slsti and 32d books of the Pandects, it deserves to be 
noticed that they consist only of fragments, and are not divided into 
titles, but form a treatise of their own de legtUis ei fideicommum^ 
which is divided into three parts; consequently, 

Dig. lib. 30. SB lib. 1. de legatif. 
Dig. lib. 31. » lib. 2. de legaliB. 
Dig. lib. 32. » lib. 3. de legatiB. 

The manner of citing them is therefore this : 

fr. 108. $ 3. D. de legatis I. or D. 30. 
fr. 76. $ 1. D. de legatiB 11. or D. 31. 
fr. 36. D. de legatis III. or D. 32. 

3. The Fifty Decinons. 

§ 66. In preparing the Pandects, the compilers, of course, met very 
frequently with controversies in the vmtings of the jurists. But since 
the dtation law of Theodosius was abolished, and consequently neither 

(a) The citation b^ nnmberB only, wu riom ficntentiamm, which was pabUahed it 
naed aa early aa 1664 in Brederodii Eeperto- Fnukfort 



* This way of citinff merely by niunben, ia that now most in use ; thongh 
many iariats prefer to add the heading of the title. According to the Editor's opinion, 
the omy practical use of this addition is to afford a greater certainty of correctness in 
citation ; since errors are more Hkely to occur where numbers alone are emplc^ed, 
than where diey are combined with the headings of the titles. The other reason 
given, that this mode of citing produces a sreater familiarity with the headings, is cer- 
tainly of little importance ; because this familiarity, although of service in enabling 
one to refer readify to the Corpus Juris from the old citations, will be obtained by a fre- 
€{aentuseof the Corpus Juris itself; besides, the index of titles, which is always annexed, 
isvery easily consulfed. Before the beginning of Uie sixteenth century, neither the 
books nor titles, nor the fragmentB nor paragraphs, were numbered in me MSS. and 
cxlitions of tlie Corpus Juris. This is the reason why the old jurints (for instance the 
Glossators) cite the fragments and paragraphs by their initial words, and the title by the 
heading. W hen numbering afterwards came into use, they added the numbers to the ini- 
tial words and the heading ; but at length, they omitted the initial words and the heading 
altogether, or else appended the numbers to the latter only. See Spangenberg, 
Einleitung, p. 162-166. An excellent and very convenient Gteneral Index to all parts 
of the Corpus Juris Civilis and Canonici, of the Codex Gregorianus, Hermogenianus, 
and Theodosianus, of Pauli Sent. Beceptie, Ulpian's Fragments, the Collatio Le^^um 
Mosaicarum and Romanarum, the Consultatio veteris Jurisconsulti, and the Vatican 
Fragments, has been given by Blumet in his Grundriss dee PandecteoreohtB, p. 
131 aeqq. 
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tbe enumeration of opinions nor the casting-vote of Papinian could be 
resorted to for the determination of the questions, no other way was 
left for the compilers, where they themselves did not venture to deter- 
mine, than to present such controversies to Justinian for his special de- 
cision. Such questions, to the number of thirty-four, had been already 
determined by Justinian before the commencement of the collection of 
the Pandects,' and before its completion the decisions of this kind were 
increased to fifty. These decisions were at first collected separately, 
and afterwards embodied in the new Code (§ 69).^ But it is very 
doubtful whether they are eUl contained in the Code. The following 
are said to be the criteria by which they may be distinguished: 1. 
Their inscription is : Justinianus Jtdiano or Joanm P. P. 2. Their 
subscription is : Lampadio et Oreste Cass, 530 or 531, or itnnoprimo 
vd secundo past consul. Lampadii et Orestis, 3. They contain the de. 
cision of a controversy between the older jurists.' 

4. The Institotei. 

§ 67. As the Pandects were, from their great extent, little adapted 
to the purposes of those who were just beginning the study of the law, 
Justinian ordered Tribonian, with the assistance of Theophilus and 
Dorotheus, to prepare a brief system of law, under the title of Insti- 
tutes, which should contain the elements of legal science.*' They were 
charged to make the law then applicable their principal objoct ; but 
they were also to pay some attention to the older law.' This work was 
founded on the Institutes of Gains (§ 47), so much so, that Justinian's 
Institutes deserve to be regarded merely as a new edition of the Insti- 
tutes of G-aius, which had been used up to that time as a guide for the 
assistance of beginners in the study of the Roman law, but which to a 
certain degree had become i napplicable. In this new edition of Gaius's 
Institutes, all that was entirely obsolete was omitted ; and on the other 
hand, the new constitutions of Justinian, as far as they had been issued 
at the time, were referred to. Justinian published his Institutes on the 
2l8t day of November, a. d. 533 ; and they obtained legal force at the 
same time vnth the Pandects, Dec. 30th, 533/ Theophilus, one of the 

{a\ Sckraderj Civ. A»bh. p. S41. — Hugo, nian, is expressed in tbe following manner 

&. G. p. 1083. in tbe FrocBUL Inst $ 4. ''Ut sint totius le- 

(ft) const Cordi nobii de emendat Cod. gitimoB scientiae prima elementa." — const de 

Jost ^1. cone. Dig. $ 11. — " Ut rudis animus studiod 

(c) See for example const 1*2. 13. C. 3. 33. simplicibas enutritns, faciliosad altioris pni- 

—const 10. C. 6. 26.-— const 3. C. 6. 29. — dentiffi rcdigator scientiam."— See also $ 2. 

const 31. C. 6. 42.— const 19. C. 6. 50. See J. 1.L-— Regpecting tbe arrangement of the 

also Wkltn^, Jorispradenlia rest VoL 2. p. matters contained in tbe Institutes, see Afeane- 

144. — Hcpffier, Comm. $ 7. — Hugo, Civ. Mag. zoU, Comm. de ordine Institutionnm. Oottin- 

Vols. p. 118. — Schweppe, K. R. Q. § gen, 1815. — Hcadndd^ Inst Jnr. dogm. $ 238. 

125. («) Fnxcm. Inst $ 3. in foaa.—-Hugo, £L 

(i\ Bee in general on the Institates, Span- O. p. 1079. 

genberg\ EinL p. 58-6S.— Tbe purpose for [f) const TVni/a, and const Dedit, 4 11.^ 

which the Inftitatea were desgnedl^ Josti* See sIm the Prooemiam T»^«hT!i"""'y?. which 
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co-editon, deHvered lectures on the Institutes in the Gre^k language ; 
and from these lectures originated the very valuable commentaries 
known under the Latin title, Theophili Antecessoris Paraphra^u GrtBca 
Butitutioman Casarearum** 

DiTiiumuid CHatim of the InititntM. 

§ 68. The Institutes consist of four books, each of which contains 
several titles;^ each title commences with aprincipium, after which 
the single paragraphB follow. Formerly the Institutes were cited by the 
heading of the title and the initial words of the paragraphs ; e. g. 

$ fratrifl vera. J. de naptiiB. 
At present it is usual to give the heading of the title and the number of 

the paragraph, as : 

$ 3. J. de naptiis. 

or by numbers only ; for example : 

* $ 3. J. 1. 10. 

or by joining the number of the title to its heading ; as for instance : 

$ 3. J. da nnptiia (1. 10.}. 

in referring to the principium of a title, the abbreviation pr. is 

used ; e. g. 

pr. J. de nuptiis (1. 10.). 

5. The new Code. (<) 

§ 69.^ Afler the publication of the Pandects and the Institutes, Jus- 
tinian undertook a revision of the Code which had been published in 
the year 529 (§ 61). This had become necessary, because Justinian 
had issued since that time a great number of new constitutions, and 
especially the fifty decisions (§ 66), which were not comprised in the old 
Code, and by which the lawcontained in the Pandectshad been augment- 
ed, altered, or defined.'' He therefore (a. d.534) ordered Tribonian, with 

is a oonstitntion oontaiaing an account of the by Finke. Gottingen, 1805. 1800 ; and with 

purpose and contentsof the Institutes. notes, bv Wustemann, in 3 Vols. Berlin, 

(a) Concerning the Paraphrasis of Tkea- 1883.~A new edition of the text was pnb- 

pktius, wee: Deren, Bemerkangen uber das lished by RhaUit, at Athens, 1836. 

ZeitaHer, &c. des Theophilos. Lnneborg, {b\ The wliole number of the titles of the 

1809. — Hugo, B^ Q. n. 1097. — Ztmmemt'R. Institatea, amount to 98. The common edi- 

G.flOS. AndontheMewinamannsGriptfSee: tions erroneously contain one mcKe (99). In 

Blume, in the Z. f. gesch. B. W. Vol 7. p. most of the editions a tsble of descents (which 

370. — ^Among the editions of the Paraphnse should have been pUoed after $ 9. J. 3. 6.) has 

the following are worthy of notice: 1. The been omitted: ana this circumstance misled 

text was first published by VigUus ron the editors into separating the passage <2e Mr* 

Zuichem, Basle, 1534, foL, and tnuslatedin- vili eognatione from the 6th title, so as to 

to Latin by J. Curtius. Both the text and form a new tiUe ; whilst, acooTding to Theo- 

translation were improved and published by philus and the best manuscripts, it should be 

Fabrot at Paris, 1638, and again 1657. Tlie tnduded in the sixth ^Ae.-^HugOt SncycL 

best and most complete edition, with yarions 7th Edition, p. 3S8. — Hugo, E. O. s. J. 3d Sd. 

readingVKnotes, and an excellent Latin trans- p. 90. 

lation, was published by 0. Beits. Hague, (c) 8pangenhergf'R\ii\. p. 63-71. 

1751, xn3yols.4ta>-«e6i9/»iVSfi^jS',£inl. id) IMr, Mag. f. B. W. u. a VoL 3. p. 

p. 587/— It faM been tniuum into wntui 166. 
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the asBistance of Dorotheas, Menna, Constantmusy and Johannes, to 
rerise the old Code, and especially to add the new constitutions. This 
revision vma completed in the same year, and the new edition of the 
Code (Codex repetita prcdectionis) was confirmed November 16th, 
A. D. 534, and the old Code abolished." 

Ita Contents and DiTitions. 

§ 70. This new Code contains only imperial constitutions, which, 
from the time of Hadrian up to Constantino, consist almost exclusively 
of rescripts, but from Constantino to Justinian are chiefly edicts or 
general laws. The Code consists of twelve books, which are subdivided 
into titles, and in these the single constitutions relating to the same 
subject are arranged in chronological order. The name of the emperor 
who issued it and of the person to whom it was addressed, are generally 
found at the head of each constitution, and its date at the close ; there 
are, however, many constitutions without date {nne die et constde)} The 
arrangement of the subjects is generally the same as that of the Pan- 
dects : yet in the first and three last books of the Code, many subjects 
are treated of, which are omitted in the Pandects f though on the 
other hand, some constitutions have been overlooked which were con- 
tained in the older Code, and to which the Institutes still refer.'' Besides 
this, many constitutions which were originally contained in the Codex 
npetiUe pralectioms have been lost, by the negligence of transcribers. 
Augustine, Charondas, Cujas, and Contius, however succeeded in 
partially restoring them (in the 16th century) from the Basilica (§ 75), 
the Acts of the Council of Ephesus, and other ecclesiastical sources ; 
they are for this reason called J^ges sive eonstitutiones resUtutiE,* The 
way of citing the Code is like that of the Pandects, as for instance : 

L. 22. C. mandati vel contra. 

It is however more correct to use const, (constitutio) instead of L./ 
and to cite, either simply for example : 

const 22. C. 4. 35. 

or mentioning the heading of the title, 

const. 22. C. mandati vol contra (4. 35.). 

(a) const. Cordi no6i$ de innendaL Cod. bus citantnr, et in Codioe rep. pml. ondsHS 

Just $ S. 3.— Hugo, E. G. p. 1083. Zimmem, sont Lemgo, 1755. 

H. G. ^ 49. («) £. e. const S4. C. 4. 35.~coDSt 46. C. 

fc (A) Ifikr.Vchenacht, Scc.2dTrognmme,D. 1.3.— A list of these is given in Spangem- 

13 seqq.— The leges restitnts are all sine die berg, Einl. p. 169-173. see in particnlar iVute, 

etconsale; and even many genuine consti- Leges restitntSB. Breslao, 1830. (Reviewed 

tntions are withoat date. by Hugo in the Gott. gel. Ana. 1 831 . No. 100.) 

(c) Hugo, R. G. p. IOB6.—Oherg de oidine ^Biener, in the Z. f. gesch. R. W. Vol. 7, p. 

eonstitntionam Codicis. Gottingen, 1831. 115. 243. Heimback, ibid. Vol. 8. p. 81. Hoof- 

Hall. allg. Lit Zeit 1639. No. 820. ner, Oomm. $ 10. 

{d) See, e. g.^ 11. J. 2. 10.—$ 7. J. 3. 2.— (/) Jnsdnian himself nses this term in the 

nr.J.3. 7.— $3. j.3.8w — pr. J. 3. 10.«^iScA<i«flK- const /Arc qua necettario, & 9. const. 

owrg de oonrtitntionibns qpm in InstitoUoni- Hwmma ttipwL, and const Ccrii w)bU, pr. 
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0. The Noyels. 

§ 71. Daring the long contiDuaDce of his goyerDinent after the pub- 
lication of the Codex repetita praHectionis (from a. d. 535 to 565), 
Justinian issued at different times a great number of new constitutions, 
by which the law on many subjects was entirely changed. The greate^ 
part of these new constitutions were written in Greek, in obscure 
and pompous language, and published under the name of Nsapoi Ai ara- 
^sig, i. e. NoveUcB C&nsiittUianesJ' It is doubtful whether Justinian 
himself really undertook a collection of them as he had intended;^ 
but it is certain that no ofEcial collection was ever published by him/ 
Soon after his death, a collection of 168 Novels was made,'' 154 of which 
had been issued by Justinian and the rest by his successors.' After- 
wards the glossators brought the Novels into a collection consbting of 
nine collations (parts) ; in which however they embodied only 97 Novels, 
because they considered all the others as no longer applicable.-^ Every 
collation contains several titles, each of which consists of a single Novel, 
with the exception of the 8th Novel, which is divided into two titles, 
and forms the 2d and 3d titles of the second collation ; by this is 
explained how the 97 Novels contained in this collection form 98 titles. 
The Novels excluded from this collection, were therefore called exira- 
vcLgantes or exlraordinaria. The later collections contain all the 168 
Novels, but in such a manner that the glossed are mixed with the non- 
glossed : for this reason the numbers and order of the Novels in the 
non-glossed are very different from those of the glossed editions.' 

BFXTOMX JVLIAHX AKD YXRBIO TULOATA MOrXLLARUM. 

§ 72. Soon after Justinian's death, or perhaps under his government, 
Julian, antecessor at Constantinople, composed a copious Latin extract 
from 125 Novels, which is known under the name of EpitOTne Novd- 
iarum or Liber Novdlarum^ and which afterwards acquired great 
authority, especially in the West.^ About the same time a Latin transla- 



eiai: 



a) Spangenberg, EinL p. 73-86. and espe- in notii, wliere these 97 gloBsed NoreLi are 

dally Biener^ Geschichte der Novellen Jna- noticed, 
tinians. Berlin, 1824. (B^viewed by Hugo {^) Besides these 168 Novels, the Corpos 

in the Gott. gel. Anx. 1624. No. 35.) A very Jons contains 13 edicts of Justinian, wmch 

r survey of the Novels with respect to properly speaking are likewise Novels j but 

difierent collections, is contained in they make only local provisions for single 

Boeking't Inst p. 73 seqq. cities or provinces, and are at present entirely 

[b) const. Cordi de emend. Cod. $ A. — disregarded. — Kind'i Diss. I. II. de Xlu 

Nov. 25. epilog. — Nov. 26. c. 5. $ 1. Jostiniani Edictis. Leipsic, 1793. 1801. 4to. 

ie) Btener,\.c. p. 38-51. (A) Hugo, R. G. p. 1101. — Biener, 1. c. 

(a) See Biener,l. c. p. 85seqa., who places p. 70. 232. 389. — Zimmem, R. G. § 49 in fin. 

the date of this collection in tne time of Ti- and $ 110. The Epitome was first published 

berius, 4. d. 578-582. by Boerins at Lvons (1512), afterwards bv 

ie) Biener, L c p. 93. 98. 103. Mineus (1561), then by Angustinus (1566j, 

(/) Samgny, R. R. im M. A. VoL 3. p. and again (wnich is the best edition) bjr Pi> 

453. — Biener, 1. c p. 262-271. — Spangm- thoeus under the title: Imp. Justiniani no> 

herg, BinL p. 139. — See also below, y d5 vellaB oonstilutioDes per Juhanom de Qraaoo 
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tion of the Novels waa made by an anonymous author, which contains 
only 134 Novels.'" This translation, now termed the verno vtdgataf was 
called by the glossators the Corpus AtUhenticum,^ in order to distinguish 
it from the Epitome JvUam; and is the same after which they divided 
.^the Novels that they considered to be applicable, into nine collations. 

MAVKSn OP CITIIIO THE VOTILS. 

§ 73. According to the old manner of citing the Novels, which was 
used by the glossators and which continued to be followed for a long 
time after, it was customary to place first, ''^i^." by which the glossators 
meant the complete Novels ; then the heading of the title in which 
the Novel was contained in the collection of the glossators; after 
this the initial words of the paragraph, by which the chapter of the Novel 
was meant ; and at last the number of the collation and generally of the 
title, thus for instance ; 

Attth. de hered. ad. intest. $ Si qnis, Coll. 9. Tit 1. 
This way of citiog is now perfectly obsolete, and as the Novels, at least in 
all the modem editions, are arranged by numbers which run uninter- 
ruptedly through the collations, it is usual to cite the single Novels 
according to their present numbers, without any regard to the collations; 
for instance, in citing the above passage we would say : 

Nov. 118. cap. 1. 

transULtflB. BbaIo, 1576. This was reprinted (a) Spangenberg, Binl. p. 145.— Biener, 

with some improvements ia P. ^ F. Pithed 1. c. ($71. note b) p. 843. 

Obaervationes ad Codioem. Paris, 1689. p. lb) This Latin translation, though it is vei^ 

403. The Epitome is likewise reprinted, old, and is that found in the Corpus Juris, is 

from a yenr correct manuscript, in Senneton's still a very bad one. Better translations were 

edition of the Corpus Juris. Lyons, 1549. published in the sixteenth and eighteenth 

1550. (see below $ 104 in notis). — A (German centuries, one by O. Htdoander (1531), the 

translation appeared at Frankfort, 1565. — See other by J. F, Hombergk zu Vach (1717). 

concerning the difibrent MBS. of the Epitome : See below, $ 102. 

Haubdd, in the Z. f. gesch. R. W. Vol. 4. (c) Hence the name Xtt^n^o^ which the 

p. 133. Bicner, ibid. Vol 5. p. 338. Cramer, glossators used for those Novels the whole 

ibid. Vol. 6. p. 136. and Scmgny, R. R. im of which were translated, to distinguiah them 

M. A. Vol 2. p. 11. — Bocking, Inst p. 115. from the extracts of JuUan. Savigny, H. R. 

'•^Hojffner, Comm. $ 11 seqq. im M. A. Vol. 3. p. 453. 488. 
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THIRD DIVISION. 

BISTORT OF THE ROMAN LAW AFTER JUSTINIAN. 

L Jkihe East 

ORZXK TRAKSLATIOfrs OF JUSTISIAN's LAW C0LLXCTI0N8.* 

$ 74. As the Latin language, in whidb Justinian's law collections were 
Written and published, was not generally used among the Byzantines, 
they were very soon after translated into Greek, but not so faith- 
fully and literally as Justinian had required.'' These Greek transla* 
tions of the Institutes, the Digest, and the Code, though they had no 
official character, but were made by private persons, soon came to 
be used more than the originals.^ That the Novels were also attended 
to, appears from the work of Athanasitts SchaloHimu^ which has been 
discovered at Paris by Biener, and from a small book of PtdiuSf 
edited by Berger. In addition to this, numerous constitutions were 
issued by the successors of Justinian : and although he had expressly 
forbidden comments on his collections (§ 64), the later jurists disregarded 
the prohibition ; and in a short time a great number of Greek *com- 
mentaries on Justinian's law collections were published, which of 
course had special reference to the alterations made in the East, after 
Justinian. From these causes, the science of law became again so 
difiuse, and the reference to Justinian's compilations so insufficient, 
that three centuries later (a. d. 887), a new collection of the law then 
applicable was made to supply this deficiency.^ 

The Basilica and Leo's Novels. 

§ 75. Basilica. — The foundation of this collection'* was laid by the 
emperor BasUius Macedo. He first ordered (a. d. 876) an abridg-' 

ia) const Tania de confinn. Dig. $ SI. four periods t 1. from JasCinian to Henclcns ; 

b) Spangenberg, Einl. p. 585 seqq. 3. from Heraclens to Basilias ; 3. from Basi- 

e) Concerning the sources of the Boman litis to the Turkish Conquest ; A. from that 

and Greek law after Justinian, see particn- time to the present.— See particularly C. E, 

larly Cloatius, Hermen. p. 87-105. — Rosihirt Zacharia, Delineatio historis Juris Greco- 

suegests, that through the efforts of Bietusr, Bomani. Heidclherg, 1839. (Reviewed in 

Witte, the two Heimbach$, and C. E. Zacka- Richter's Z. 1839, No. 11.) and the same an- 

ria, copious materials wiU bo furnished for a thorns 'AWx^orof. lib. 18. tit. 1. Basilicorum 

history of Justinian's law in the East, down cum scholiis antiquis, kc. Heidelberg 1842. 

to the present time ; and that this would be [d) Suaretii notitia Baftilicorum. JBdited 

most appropriately reduced to the following with notes by Pohl. Leipsic, 1604. — Hop/ner, 

* With respect to fhe ipodem Roman Law, as the term is understood in Kurope, the 
laws and legal writing* published in the East, sabsequent to the time of Justinian, are 
of no other than a mere Uteraiy value. 
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fnent* of the Roman and Greek law, to be prepared for use as a text- 
book. This work consisted of forty titles. He afterwards appointed 
a committee of jurists, who were directed to make a compilation of 
the practical law, in the Greek language ; and for this purpose to 
reduce Justinian's law collections, as well as the single constitutions 
issued by him and his successors, to a system embracing the whole ; 
and especially to make use of the then existing Greek translations of, 
and commentaries on, Justinian's collections. This work, having been 
left unfinished at the death of Basilius Macedo (a. d. 886), was com- 
pleted by his son, Leo PhUosophus, who gave it legal sanction, and pub- 
lished it as a code (a. d. 887). This comprehensive Romano-Grreek 
code is called the BasUicaJ* The whole consisted of sixty books, which 
were subdivided into titles, embracing the different matters under 
their proper heads. About the year 945, the emperor Canstantinia 
Porphyrogen^etus undertook a new edition of the Basilics {'AvaxoL^ap&is 
ruv PoafO^xLJv, s. Basilica repeHta pralectwnis)^ through which the 
work has-been preserved to the present time/ This Greek code is in 
many respects of great assistance in the interpretation of Justinian's 
collections, though it is to be used with much caution.' 

Of the whole work, only thirty-six books have reached us complete ; 
0even are imperfect, and of the remaining seventeen we have only 
the extracts furnished by Fabrot. The best and most complete edition 
is that published at Paris, by Fabrot, in 1647, with a Latin translation 
and scholia f and to which Reitz (1752) has furnished a supplement,/ 
entitled De diversis regidis juris, first published by Witte.' A Synop- 

Progr. de Bamlicoram libria. Oieflien, 1774. fadier [Basiliuk), or else that the appellalkm 

— ^Extracts from it are contained in Hugo'$ wigni6.eH Royal CofutiiiUions{0aai\iKat 6iar&- 

Civ. Mag. VoL 2. p. 383. where also an ac |c(f, or paoiXixh 0i0Xta). 

count of the liberature of the Banilics may be j^c) Heimbach, 1. c. entertains an opposite 

foand. p. 410. Comp. also Sammet, Herme- opmion, which ia refuted by Biener in the 

neutik. p. 23-26.— Hatibold, Inst jur. dogm. Tub. krit Z. Vol. 2. p. 48. 

edited by Otto. $ 306-309. — Spangen&erg, {d) As may be seen from PUoHum's Nomo- 

Einl. p. 571.— Hugo, R. G. p. 1102.— Heim- canon, the opinion has prevailed in the Bast 

bach de Basilicorum origine, fontibus^ dec since the twelfth century, that Justinian's 

Leipsic, 1825. (Reviewed by F. A. Biener, law waa applicable only so far as it was em- 

in the Tub. krit. Z. Vol. 2. p. 48 ; and by bodied in the Basilics ; just as in the West it 

Zimmern in Schunck's Jahrb. Vol. 5. p. 13.) was asserted that the authority of this law did 

F. A. Biener de oollectionibus canonum ec- not extend beyond the glotsa (quicquid non 

clesiaB Gnecas. Berlin, 1827. $ 5. Biener in agnoscit glossa, nee agnoscit curia).— Wiener, 

Hugo's Civ. Mag- Vol. 6. p. 56.— Comp. Bar- Geschichte der Novellen. p. 210-213.— 5f«. 

ko^o in the Tub. krit Z. Vol. 4. p. 193.— Bw- ner do coUectionibus canonum ecclesie Gne- 

ner in the Th^mia. Vol. 7. p. 165. Vol. 9. p. cae. Berlin, 1827. 

221.— Berriat- Saint-Prix in the same perio- (c) Fabrot, Baailicorum libros LX. with 

dical. Vol. 10. p. 161. and Longuetnlle, ibid, a translation of the Greek text and the notes 

p. 172. See also Biener, Gteschichte der No- of the old iurists. Paris, 1647. 7 Vols. fol. 

vellen, p. 120-157.— Respecting some codices (f) Reitz, 49tli, 50th, 51st, and 52d books 

imd the Basilic scholiasts, see Blume in the of the Basilica, iirst edited with a Latin com- 

Bhein. Mus. Vol. 4. No. 2. mentary; in Meermann*8 Thes. Vol. 5. p. 1. 

(a) In Greek called irp6xttpov rwr vtf/tov, It was published separately under the title : 

i. e. Institutes. O peris Basil ici Fabrociani supplcmentum. 

{b) This name is appropriate in a twofold Leyden, 1765. fol. 
respect ; for we may assume, either that Leo (g) WUte, Basilicomm tituli de diversis re- 
called the collection Banlica in honor of his guUa Jaris aatiqai. BrMlaa, 1896. 4to. (Re- 
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818 or Ecloga of the Basilica has also been published, which is nothing 
more than an abridgment of them : this was at first disposed alphabeti- 
cally ; but in the edition of L6wenklau (Leunclavius) of 1575, and in the 
supplements of Labb6, of 1606, it is arranged according to the original 
order of the books of the Basilics.' In searching for the passages of 
Justinian's collections which were embodied in the Basilics, Hau- 
bold's Manual^ is of great assistance. In like manner, the later editions 
of the Corpus Juris Civilis by the Kriegel Brothers and by Beck (§ 105), 
constantly refer to the BtuiUcs, A new complete and critical edition 
of the Basilics, with the scholia, has been undertaken by G.£. Heimbach, 
and is now in the course of publication, in which the qAiXot refers in each 
of the single passages to Justmian't coUectioneJ' 

NoveUa LexnUs. — ^Besides the Basilics, the emperor Leo issued many 
new constitutions, between the years 887 and 893 ; by which, likewise, 
alterations of Justinian's law were introduced. The collection of 
these, undertaken by himself, contains 113 Novels. They were origi- 
nally written in the Greek language,'' but were afterwards translated 
into Latin by Agylseus (published 1560, and again 1561). Since 
that time they have been added as supplements to the Corpus Juris 
Civilis.* 

Constantinus HarmenopaluB. 

§ 76. Among the later Greek writers on the Romano-Grreek law,/ 
especially on the Basilics, Cotutantinus Harmenoptdue of Constanti- 
nople (who died 1382) deserves to be noticed. Rewrote a manual of 
the Romano-Greek law, under the title npo^^sipov ruv voftcjv, in six 
books, which was first edited by Adamaeus, and published at Paris in 
1540. The best edition, containing a Latin translation and annotations, 
is that of Reitz, of 1780.' 

riewed by Biener In the Tub. krit Z. Vol. S. [e] They are contained in Greek and La- 

p. 48. and by Schmter in Schunck'g Jahrb. tin, in the edition of Con/tJt*. Lyons, 1571. 

vnl. 4. p. 35.) They are also collected in Leunclavii Joa 

(a) Zeunc^intM, Ecloga flive Synopsis Ba* GK«co-RomanTun. Frankfort, 1596. and in 

sllicoram. Baiile, 1577. fol. — LabboiUB, Ob- E. BoneJidiu$ s. de Bonne Foy, Jns Orien- 

servationefl el cmendationes in Synopsin Ba- tale. Paris, 1573.— With regard to other No- 

siliooruni. Paris, 1606. 8vo. 1679. fol. vels of the Bysantine emperors see: WiJtU 

(&) Haubold, Mannale Basiliconun. Leip- and Biener in the Z.f. gescfa. H. W. VoL 8. 

tic, 1819. 4to.— -A critical collation of the Ba- p. 153 and 263. 

■ilics with Justinian's collections has been (/) /fatt^/<i,In8tjar.dogm.}316.— ^^pan^ 

nndertaken by HeimbiKK the first number of genberg. Einl. p. 575. — Witte m the Rbcin. 

which appeared at Jena. 1828, 4to. Mus. Vol. 2. p. 276. Vol. 3. p. S3. — Heim- 

(c) //etm^acA'« improved edition of Fabrot's haeht Obscrvationcs juris Gnpco-Romani. 

Basilica with many additions, a Latin tran.s- P. 1. Leipsic, 1830. (Reviewed by Hugo in 

lation, and critical botea Leipsic, since 1833. the GOtt. qel. Anz. 1830. No. 169.) See also 

— See Bucking, Inst p. 106 note 43. Blume in Rhcin. Mus. Vol. 4. p. 225. 

{d) They were first edited in Greek by (g) It will be found in the dnpplement to 

Scrtmger. Paris, 1558. — Beckys Liber singu- Meermann'* Thea p. 1-436 ^ it has also been 

laris de Novellis Leonis. Edited by Zeper- republished at Athens. 1835. — See also C. E, 

nick. Halle, 1779w—//att^oM,Inat. jar. dfl^. Zaeharia, i Up6ysipos vSfio^ Imperatorum 

Sdited by Otto, i 310. Baailii, Constantini et Leonis. Heidelbergp, 



' 
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Ramano-Oreek Law in Modem Greece, 

§ 77. After the conquest of Constantinople, and the destruction of the 
Greek empire by the Turks (in the year 1453), the Grreeks became the 
subjects of the latter; but were allowed, after their submission, to retain 
their own laws and judges. The Basilics continued, therefore, to be of 
great authority among them, and even form at the present day the princi- 
pal foundation of their private law." B ya decree of February, -j^th, 
1830, the president Capo d'lstrias appointed a committee to revise the 
Basilics and Novels of the old Byzantine emperors, and to embody 
and arrange in this new work the whole private law then in force 
among the Greeks.^ With regard to the mode of developing 
the law, more enlarged views now prevail in Grreece, as appears from 
the fact that the French Codes, with the proper modifications, obtain 
admission, as jus scriptum, into the new kingdom.* 

IL In the WesL 

A. Roman Law ik Italt.* 

1. Before the Glossatora. 

§ 78. Justinian's law collections were at first intended only for the 

East ; but after Justinian (535) had conquered the Ostrogoths, who then 

ruled Italy, and had again reduced that country under his authority, 

1837. (Ueviewed in Richter's Jahrb. 1st Vol rend der tniicischen Hemclwft nnd bis mr 

p. 1051.}, which contains very yaluable infor- Anknnft Konig Otto I. (Legal condition of 

mation respecting the legal literatnre of the Greece daring the Turkish goyemment and 

Bysantine empire. nntil the arrival of king Otho I.) Heidelbei^, 

ia) Themis. VoL 1. p. 301. 1835. See Hcid. Jahrb. for September, 1836. 

b) So the i>Qblic reports have stated.^ We may here observe by the way, that in 

e) Zacharia^ Hist p. 85 sec^q. With re- Wallachia and Moldavia the Byzantine law 

Bpect to the present legal condition of Greece has at all times been used with greater ftee- 

valnable information may be derived from dom than in Greece, at least in its practical 

the two following writings : Maurer, Das application. See Ctouius, Hermen. p. 104. 

griechische Volk in dffentlicher, kirchlicher. The relation of the Greek ecclesiasti(»] law 

nnd privatrechtlicbcr Beziehung, &c. ^Greece to all the Slavonian nations of the Greek fkith 

in its political, ecclesiastical and legal condi- and the connexion which Justinian's law has 

tion.) Heidelberg, 1835.— Geib. Darstellung with this fact, will be noticed in & 86. We 

des RechtBzastandee in Griechenland wab- need only add herei thai the modem ecclo- 



* As w^e have already remarked (in note * to $ 49), the Ostrogoths, Visigotiis, and 
Burgundians, had several law collections of their own; and hence, Justinian's collec- 
tions could not meet with an immediate reception among them. Indeed, it is not pro- 
bable that the collections of Justinian were sent into Italy for publication, before the 
overthrow of the empire of the Ostrogoths (a. d. 554^ ; but after they had been once 
introduced into that country, their use was not entirely discontinued under the Lorn- 
bards nor even later uuder the Franks, although the knowledge and application of this 
law among them appear to have been very imperfect. It was not untu the beginning 
of the twcLfUi century that a new impulse was given to the scientific study of the 
Roman law, by the establishment of the law<«chool of Bologna. The course of acnh 
demical instruction there pursued by the teachers of law, consisted in readings from the 
law books of Justinian, acoompanied by brief oral explanations and iUuatntioiiB. 



AIT. III.] BISTORT OF THB BOM AN LAW. 65 

he immediately sent his law compilations thither, and by special 
edict ordered them to be introduced into the courts, and to be lec- 
tured upon in the law school at Rome ; all this he confirmed in his 
Sanctio Pragmatica of 554, which has been preserved by JuHan in his 
Epitome of the Novels (§72).^ Notwithstanding all the political 
changes which took place in the West in subsequent times, the use of 
Justinian's collections continued uninterruptedly, even under the em- 
pire of the Lombards in France.^ Under the empire of the Franks, 
however, the Bremarium Alaricianum (§ 59) seems likewise to have 
been introduced, and to have been frequently revised for the use of 
the Lombardian Romans.' 

Brachylogns. 

§ 79. Amid the general decline of arts and sciences during the bar- 
barism and anarchy of the middle ages, we cannot expect to find much 
literary disquisition on the law ; yet of this period a book has been 
preserved, which in one of the manuscripts of the Imperial Library at 

siastical law of the Greeks la oontained in Vols.! and 2. and by Afeyer, in his Esprit, ori> 

the nird(i>roir; a work pnblidied by thepa< gineetprogr&sdesinstitntionsjndiciaireBdes 

triaroh of Constantinople with the consent of principanx pays de rEorope. Hague, 1819, 

the holy synod, and reprinted at Leipsic, of which 6 volnmes have appeared.— See also 

1800. Biener de coll. eccl. Gracs. § 8. Haubold, InsL jar. dogm. Edited by Otto. 

{a) It commences with the words : Prope- $ 938-943, 

iiiione VigUri $ 11, and is to be fonnd among Ic) The Lex Eomana, first edited by Can- 

the supplements appended to the Corpos Jn- ciani, in his Leges Barbar. Vol. 4. p. 463, is a 

ris (in tne Grottingen edition. Vol. 3. p. 669.J. rewritten edition of this description adapted 

Spangenherr, EinL p. 94. — Mwraton, Anti- to Italy, It is fonnd also in Walter* a Corpns 

qnitates Italice. Diss. 44. Juris Germanici antiqni. Berlin, 1824. VoL 

[b) This sabjcct is very ably discussed at 3. p. 691. See Savigny, 1. c. Vol. 1. p. 363. 

large by Savtgny in hia B.. R. im H. A. and Vol. 4. p. 470. 



These iUnstnitiTe remarks (gloasie) were inserted by the professors into their ma- 
nuacripts of the Corpns Juris, that they might be copied together with the text itself. 
The number of these glosses increased to such a degree, that they formed extensive 
commentaries on die whole Corpus Juris ; and hence it became necessary tD make a 
compendious selecticm of the best of them, which was effected by Accuraius between 
the years 1220 and 1260. This selection met with universal approval, and was copied 
at first into the manuscripts and aAerwards in the printed editions of the Corpus Juris. 
It received the name of ** Glossa onlinaria," and is the same to which the principle 
refers : " Quicquid non agnoscit glossa, nee agnoscit curia." The Iiistitutes and me 
Pandects (with the exception, as remarked ^ 95, of about fifteen fmsments) are 
glossed throughout. In the Code and in the Novels, on the contrary, were is much 
uat is not glossed. As the text of the Corpus Juris, when originally introduced into 
Germany, was accompanied by the Accursian gloss, it naturally followed that only so 
much of it was adoptecL as was known to the gloasators, or at least was recognised by 
them as valid, and which they had accordingly commented upon. The unglossed parti 
and passages which were afterwards admitted into the editions, have never been reoog- 
nisea in practice. The merits of the glossatorB consbt in their great serviceB for pro- 
moting the correct understanding of the Corpus Juris : in the first place, by the for- 
mation of a more accurate text (lectio vulgata^ lectio BononienMs) ; and secondly, b^ 
their illustrations, in the course of which they often corrected defective legal defim- 
tions, applied principles of law by analogy to the altered circumstances of the times, 
and contnhutea gr««uy by their discussions to the settlement of disputed points. 
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.Yienua is inscribed, Sumrna novdlamm eoHsHttUumum JwHniani Impe' 
TcUoriSy'^ but is more generally known by the name, Corptis legum per 
modum JnstUutionum, or Brackylogtu juris civUis. It contains a brief 
system of the Roman law. The Institutes form its foundation, though 
the Pandects, the Code, and the Novels are likewise used. The au- 
thor of this work is unknown ; the title Brachylogus was first chosen 
by a later editor. This book originated in Lombardy about the year 
1100.* 

2. A t the time of the GlosBators.^ 

§ 80. In the twelfth century the zeal^ for the study of the Roman 
law was revived, especially at the law-school of Bologna. The first 
who delivered lectures there, was Pepo ; but he appears to have been 
of little importance.'' Imerius, who succeeded him at the commence- 
ment of the twelfth century, obtained far greater celebrity, and is 
to be regarded as the true founder of the reputation of this school.' He 
illustrated the text of Justinian's collections by brief annotations on 
their subjects and language, which were called glosses. At first these 
glosses were inserted in the text with the words to which they refen'ed 
(glosses interlineares) ; but afterwards they were placed in the margin, 
partly at the side and partly under the text {gloss€B marginales). In 
this method of illustration, Imerius was followed by his scholars and 
successors; whence they received the name of Glossators.*^ The 
most celebrated among them are : Bulgarus (who died about 1166) 
and his opponent Martinus (d. 1165), Ugo or Hugo de Porta Raven- 
nate (d. 1168), Jacobus (d. 1178),' Rogerius (d. 1192), Albericus (d. 
1194), Wilhelraus de Cabriano, Placentinus (d. 1192) and his oppo- 

(a) This title, -wbich Bignifies an abridg- IL R. im M. A. Vol. 3. c. 18. S3. 24. and VoL 

ment of the latest Justinian law, is regarded 4 and 5. See also Hugo, R. G. s. J. 3d £di- 

by Hugo as tJhe original one. Civ. Mag. Vol. tion. p. 105 seqq. 

5. p. 24 and 424. — Hugo, Beitr. znr Bucher- (d) Odofredus in Digestmn Vetus, L.ju$ 

kenntniss. Vol. 2. p. 45. 280. and Gott. gel. ctV77e6. de justitiaet jare. — Savigny, K. H. 

Anz. 1830. No. 11. — Another opinion is main- im M. A. VoL 3. p. 395. 
tained by Bocking in Rhein. Mas. Vol. 4. (e) In the documents of the twelfth ocntory 

p. 142. he is sometimes called MagisterGuameriut, 

lb) See Hugo, R. G. s. J. 3d edit. p. 91. — or fVamertus de Bononia ; and Odofredus 

Jvets de aetate Qrachylogi. Marbure, 1608. 1. c. calls him " primus illuminator scientiiB 

— 8pangenherg, Einl. p. 578. — Haubold, Inst . nostrse," and sometimes " lucema juris." Bee 

jur. dogm. $ 938. — Savigny, R. R. im M. A. also Hugo* 8 Civ. Mag. Vol. 6. p. 34 and 388. 
Vol 2. p. 238 seqq.-Thdmis Vol. 5. p. 266. (/) As to the method of the gloesaton in 

—The latest critical cdiuon of the Brachylo. Icjcturing upon the law, see Savigny, L c. 

gus 18 that ot Bucking. Berlin, 1829. the Vol. 3. p. 497. 514. Vol. 5. p. 199 likewise 

preface to which contains a detailed account Spangenberg, Einl. p. 255: snd EichAom, 

of the manuscripts, editions, age, and sources R. q. Vol. 2T & 268. 
of this work. . . , ^ . . . (g) These four are commonly, but without 

(c) Respecting the glossators and their good reason, considered to have been pupils 

mcoessors, see especially: Pamrtro/. do cla- and immediate successors in oflSce of Irne- 

ns legum mterpreubu^ Venice, 1637. 2d rfus, and the latter is said to have charade- 

Bdiuon, ibid. 1655. E ditcd by Hoffmann. Hzed them by the foUowing dUtich : 

Leipsic, 1721. Maun Sartn de clans Archi- « Buljfarui o» aureum. Martiitus copia Iflgum. 
gymnasii Bononiensis profcssonbus. Edited Mens legum tin Uago, Jacobus id quod ego.** 

DyFattorini. Bologna, 1769. m^l.—Savigny, Seufigny, L c. Vol. 4. p. 64. 67. 
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nentB Henricus de Baila and Johannes Bassianus, Burgundio (d. 
1194), Pillius (d. 1208), Cyprianus, Azo (d. 1220), HugoHnus Pres- 
byteri (d« about 1237), Jacobus Balduinus (d. 1235), Roffreduf 
(d. 1243), and lastly Accursius (d. 1260) and his opponent Odofre- 
dus (d. 126t5).' Accursius rendered great service by collecting the 
glosses of his predecessors and compiling them into a Ghssa ordtna- 
ria, in which he inserted many notes of his own.^ This Glossa was 
afterwards enlarged, by additions from the ¥rriting8 of later ju- 
rists.^ 

AuikefUic* in the Code. 

§ 81. The glossators also endeavoured to facilitate the study of the law 
by inserting extracts from the Novels of Justinian into those constitu- 
tions which were altered or modified by them.'' These quotations of 
the Novels were afterwiards called AuihetUic€B;* but they must not be mia- 
taken for the complete Novels to which the glossators applied the same 
name (§ 72). They were embodied in the Code in the same manner 
as the glosses, and are still to be found in all the editions of the Code, ge^ 
nerally distinguished by italics. In the citation of them the word Autk, 
is put first, then the initial words, and lastly the heading of the title 
in which they are contained ; or, according to the later manner, the 
number of the book and the title, or the heiuling as well as the number 
of book and title, as for instance : Auth. JSt nan obwrvaio C. de testa- 
mentis (6. 23.). 

Different Jdnds of Authadia, — The Authentics found in the Codex 
are of two different kinds. Most of them (220 in number) are such 

(a) The others are mentioned by ^avt^ny, (<2) Biereer, Histor. AaUienticarom Codid 

I. c. Vol. 4. and 5. — Respectinj? tlie contro- et Institutionibas Justiniani inaertartim. Sect 

▼ersies of the glossators, see Kogerii Bene- 1. 8. Leipsic, 1807. — Spanf^nbergt EinL p. 

ventani de disaensionibns Glossatorum opus- 135. — Savigny, R. R. im Al. A. Vol. 3. p. 

calam. Kdhed by Haabold. Leipsic, 1821. 468 aeqa, 532. Vol. 4. p. 39 Beqq.—HOfffner 

(Beviewed in the Jen. Liu Zeit 1821. No. 59. Comm. 13. 

and Leipz. Lit. Zeit No. 274.); and the same (e) This name is generally supposed to 

•work edited and iUastrated with notes by have originated from the expression glottm 

Hanel, Leipsic, 1834. — Savigny, L c. Vol. 5. atUhenttca ; but in all probability the term 

p. 221. Authentiea arose, through an inaccurate nm 

{b) HugOj R. G. a J. p. 145. — Schroder, of language, from the inscription of these 

Frodromns. p. 240. — Sameny, I. c. VoL 5. passages, viz. "in Authentiea"; for by this 

p. 237.— <9/7an^«n2«rg, Eini. p. 266. the glossators understood the Novel from 

(c) ClausBcn, Spec, denuo edendsB Aocur- 'which the extract was derived. (^ 7S. 

daniB glossa). Halle, 1827. note e). 



* The name Authentic^ properly belongs only to the Novels restored by the glossa- 
tors, in coatradistiuction to the extracts Trom the Novels, which was composed by 
Julian, Antecessor (law professor) at Constantinople. Yet this term having erroneously 
been taken as synon3rmous with " Novells," has also been api>lied, not only to the 
decrees of Frederick I. and to extracts from the decrees of Frederick IL, but likewise 
to the extracts made by the glossators from the Novels, which were inserted for con- 
venience sake in the lustitates, and also in the Code, at those passages which were 
abrogated or otherwise affected by the Novels. 
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extracts from Justinian's Novels, as have just been mentioned; these 
extracts, it will be perceived, could have no legal authority, except so 
far as they agree with the Novels from which they are derived.* But 
the others (13 in number) are extracts from later ordinances of 
the emperors Frederick I. and II. (about the middle and close of 
tlte 12th century), which were in like manner inserted in the Code by 
the law professors of Bologna ;^ these are called AiUheiUica Fridc' 
riciance, and are sepai*ate ordinances, which, being the latest, have the 
preference oYer all the earlier constitutions. They generally have the 
inscription or heading Nova Constitutio Fridericif^ and are cited like 
the Novel extracts. 

AuthcfUies in the Institutes and Novels. 

§ 82. Extracts from the Novels were also inserted by the glossators 
in the Institutes in a similar manner to those inserted in the Codex, and 
these were likewise called Authentics. They are to be found in most of 
the manuscripts containing the Ante-Accursian gloss, though differing 
greatly in number and contents ; but they seldom appear in the ma- 
nuscripts containing the Accursian gloss, and only in a few printed 
editions of the Institutes.'' Although they differ firom the common 
gloss, yet they were for a long time entirely overlooked, and have been 
but recently brought into notice by Savigny and Hugo.' Even in the 
glosses to the Novels such Authentics are to be found, though only in 
a few manuscripts./ 

Influence of the Clergy on the Roman Lav, 

§ 83. The efforts of the hierarchy of the middle ages for preserving 
and propagating Justinian's law, have as yet nowhere been traced in 
all their bearings. The spirit of the Code favouring the clergy,' — ^tbe 
ethical basis of the law contained in the Pandects, the language of 
which was at the same time the language of the church, — and their 
common source as to their place of origin, united in leading the church 
to regard the law of Justinian as the legitimate law for the laity, and 
to consider this law, in the times of concurrent different national laws, 
as the legitimate secular law of the clergy. The best evidence of this 
is furnished by the largest yet unprinted Cdlectio Canonum (Ansdmo 

(a) This ifl not always the case, for instance that of Bandoza (1591), who first inserted 

Not. 117. c. 7. and Anth. Si pater C. 5. 24. them in the text They are now foand in the 

lb) Spangenberr, Einl. p. 139. text of Beclft edition of the Corpns Joris. 

(c) Sec e. g. AuSi. Habila C. 4. 13.— Anth. Leinsic, 1625 ; and in Sekrader'a editJon. 

Saeramenta puberum C. 2. 28. Only the Berlin, 1825. 

Anth. Gazarot C. 1. 5. and the Anth. Omnes {e\ Hugo, Civ. Mag. VoL 3. p. 289. Spam- 

peregrini C. 6. 59. are without this inscrip- genoerg.minh p. 141. Biener, L c. (p. 67 note 

tion. d) aect. 2. $ 2^25.— -Savigny, L c. VoL 4. 

{d) Schrader^'PTodromaB. ^ i2 ae<^. They p. 50 8e(iq. % 

were first reprinted in Cujas's edition of the (/) Savigny, 1. c. Vol. 4. p. S3. 

Inatitutes (1 585) as an appendix ; likewise in (g) At first the Uw directed that all diasea- 
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dedieaia)," the se^eDth part of which treats de laid*, and derives iu 
contents, under the head, CapUuIa legu RomaiuB ad eandem ieptimam 
partem pertinetUia, for the most part from the Institutes, and the re- 
mainder &om the Code and from Julian's Epitome. Afterwards the 
clergy ceased to regard this as their law, when through the celebrated 
(JoUectio G-ratiani (which was likewise undeitaken at Bologna, 1151)^ 
the designed antithesis of the jus civile and canon icum was intro- 
duced, with a view, thus to offer two universal law systems to the world .^ 
The Lombardian law, although it was treated as a universal law by 
the professors, had merely the character of a national and municipal 
law; and the later authority of the Lihri Feudanim\Ah\xl incidental. 

B. Roman Law in Frarck. 

1. Before the GlosBators. 

§ 84. In the empire of the Franks, who in the time of Justinian ruled 
over Gaul, the Romans used as their law the Breviarium Alaricianum and 
the Codex Theodosianus. In France, as well as in Italy, the use of 
the Boman law continued throughout the middle ages. As early as 
the middle of the eleventh century, St, LanfranCt archbishop of Can- 
terbury, is said to have taught Roman law, while abbot of Bee in 
Normandy.' Besides this, even before the time of the glossators, re- 
ference was made in the legal writings of France to Justinian's col- 
lections ; the best proof of which is furnished by a book with the title, 
Pari excepiiones legwm Ramanarum.^ According to Savigny,' this 
book originated near Valence in France, before the middle of the 
eleventh century.-^ The author of it is not known otherwise than by 
this production. The work contains, in four books, a systematic exhi- 
bition of the law then applicable in France, which is for the most part 
Roman law ; the sources from which it has been derived are the Insti- 
tutes, the Pandects, the Code, and the Epitome Juliani.' 

2. After the GloBsators. 

§ 85. Soon after the study of the Roman law had been revived in Italy 

flions among Christians ahoald be sabjected {e) Spangtnherg, Einl. p. 100. — HatibM, 
to adjofitment by the biahopB. Bat m the Inst, lit $ ^Q.—^amgny, R. B. im M. A. 



ooarae of time, their jarisdiction in regard to Vol. 2. p. S25. 




ecclesiastical grievances and the law matters Spangenberg, Einl. p. 583. 

of the ckargy uiat the chnrch retained an ac- (/) This work has also been rewritten, so 

tnal and sapreme authority. Puchta, lost a« to be adapted to Italy. And this has ooca- 

p. 597 aeqc}. sioned the difference of opinion as to the 

(a) Samgnyf B. B. im M. A. VoL 2. p. 274 place of its origin^ — Hugo, 11. G. s. J. 3d ed. 

seqq. and 401. p. 92. 

(2^) The distinction between the Jos civile (g) The second edition of this book, edited 

and the Jns canonicum, was introduced by by Barkow, will be found as an appendix a 

Grasiaa himseUl Decieti Ima Fan. dist. III. the end of the aeoond Vol. of 8aifngny, A. Rt 
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by the glosaators, an equal zeal for it sprang up in the law schools 
and couits of France.' It was probably about this time that the work 
now called Ulpianus de edendo, was compiled in France or the 
Netherlands. This book furnishes a brief exposition of the manner of 
proceeding in the courts, extracted from -Justinian's collections; its 
author is entirely unknown.^ Placentinus, who has been mentioned 
among the glossators, lectured on the law at Montpellier.^' Louis IX. 
called the Saint (1206-1270) ordered a French translation of the Ro- 
man law collections to be made.^ Pierre Desfontaines published, 
about the year 1253, a work on the French law of custom, comparing 
it with the Roman law.' It is true that, in Paris, lectures on tl^e Ro- 
man law, on account of the extraordinary favour they met with and the 
prejudice which the canon law suffered from it, were forbidden by 
Pope Honorius III., as early as the year 1220;-^ but this interdict, 
although it was afterwards renewed by the Ordannanee de BIw, 1579, 
Art. 69, was ineffectual.' Since that time the study of the Roman 
law has formed the foundation of the legal education of the French 
jurists ; many of whom, especially those of the sixteenth century,* are 
still regarded with high esteem.* 

im M. A. p. 297. — Bucking, Inst p. 120 note ((Q The MS. of a French tnndation of the 




the; _ 

vigny, 1. c. Vol. 3. p. 663. — Respecting a French translation of the Co- 

\a) Savtgny, &. R» im M. A. Vol. 3. p. 313 dex, made at a very early period, see Cujaeius, 

leqq. i Ohserv. lib. 11. c. 11. lib. 16. c. 24. 

(o) The title of this Work was derived from (e) In his well known work: Leconseil 

the in.icription of its first passage, extracted qne Pierre Desfontaines donna a son ami. 

from Ulpianns de edendo. 8ce Hvgo, Civ. Edited by Du Cange, as an appendix to 

Mag. Vol. 1. Nos. 7 and 16. And Wiute- Joinville's Histoire dn St. Lonia. 

vutnn, ibid. Vo]. 5. No. 12. Itwas first edited (/) This interdict is contained in the cap. 




uon in Ltonaon, wnicn was mc oniy one cap. o. a., ae magistns (p. a.;, tsamgnyt !• c. 
then known, and was pnblished at Gottin- Vol. 3. p. 341-344 ; and H^<z/ter, K. K. $355. 
gen, in 1809. Sec Spangcnberg, Einl. p. Savigny in the Z. f. gesch. R. W. Vol. 8. p. 
584. Two other manuscripts were after- 225. 7!A«tner,EecherchesBur plnsienrs col- 
wards discovered, one in Mecrmann's collec- lections in^dites des d^cr^tales. Paris, 1832. 
tion, which is now in the University library p. 16.— Idem, Disqnisitiones entice, tc. 
of Liege. (Themis, Vol. 7. p. 96.) The other tLome, 1836. The pope's design was to ex- 
M8. was discovered by Cramer at Triers, clade the stndy of the secular taw firom the 
{Hugo, R. Q. a. J. p. 94.) A reprint of both Theological University of Paria. 
these MSS. has been made by iVttrTikGmg. (g) It was repealed by Lonis XFV. throai?h 
Ghent, 1823.— See Hugo in the Gott gel. the idit qui rigle les itude$ de droit, in the 
Anz. 1823. No. 191. Hind, Incerti auctoris year 1679. 

oidojudicioram. Leipsic, 1838. {h) Haubold,lnalL\\t.i^,^^-9Q.^H%go,'BU 

(c) Savigny, I. c. Vol 4. pp. 210. 442. G. s. J. 3d £d. p. 254 seqq. 



* It may be said that with the close of the brilHBnt epoch of the glossators, the iron age 
of the literature of the Roman law began. This is evinced in all the legal prodnctionii 
which appeared in the interval that elapsed before the commencement of the 16th ccn- 
taiy. Then, however, a new impulse was given to the profound inveetigatiou of that 
law by the efforts of Alciatu* ; who was soon followed by Cujaciua, Vonellua, and 
Brittoniutf men whose works stand unequalled in the literature of the civil law. 
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C. RoMAjr Law im Evoi.aiid,* Btaiv, thx Nstbsblardsi and Bqisia. 

§ 86. In England, likewiBe, tbe Roman law was made the subject of lite- 
rary treatises at an early period.' A Lombardian jurist, Vacarius, 

(a) Sixvigny, B% R. im M. A. Vo^ 3* P* P' ^^^- — ^<'* Seldeni Diss, hist ad Fletam, in 
159. VoL 3. p. 379. ^\.-^Spangenberg, EinL C. G. HoShuum'B Hist jar. Rom. Vol 1. P. 2. 

« 

* It is an important fJEict as regarda the history of the spread of the Roman law 
in the West of Europe, that this law as it existed before Justinian, was introduced 
only into those countries which were converted into Roman provinces, as was 
die case with Great Britain, or in which Roman colonies had been established. The 
countries which were not subjugated by the Romans, are Denmark, Sweden, Norway, 
Iceland, Jutland, a part of north Holland, the northern portion of modem Prussia, Po- 
land, and Russia. {Spangenberg, Eiuleitung. p. 90.^ After the downfall of the western 
empire, the Ante-Justinian law was retained, in a moaified form, in Italy as well as in the 
other countries of which that empire had been composed. Justinian's law obtained an 
immediate entranc^e only into mose countries which were reconquered by him, viz. 
Italy, Illyria, and Hungair. 

The first inhabitants of Britain were a Gallic or Celtic race. They lived, divided 
mto a number of petty tribes, under limited monarchical governments. They had 
made but little progress in civilization, and were at constant feud with each other. 
Their priests performed also the duties of secular judges. {HumeU Hist, of England, 
chap. 1.^ After conquering Gaul, Ceesar (b. c. 55.) made a descent upon Britain. 
Altnousn this was not without some effect, the Roman domination in the island was at 
first only a nominal one. The attempt at subjugation, however, was afterwards re- 
peated imder the emperors Claudius and Nero, and was at last successfully carried out 
under Vespasian, by his general Cnoeus Julius Agricola. This conquest, which was 
accomplished after a war of for^ years' continuance, extended over the greater part of 
Great Britain, viz. England, Wales, and the Lowlands of Scotland. {HumCy loc. cit.) 
Britain, as a Roman province, was placed under a governor with veiy extensive 
powers ; so that the regulations introduced by him had necessarily a deep and lasting 
effect Hence it is correctly observed by Strahan, in his preface to Domat: " We are 
not to look upon the civil law altogether as a foreign commodity, with respect to Eng- 
land; someof the particular laws thereof ha\^ng been enacted for deciding controver- 
sies which arose here in England, and bearing date from this country. The greatest 
part of this island was governed wholly by the civil law for the space of about three 
hundred' yeatB, to wit, m)m the reign of the emperor Claudius to tha^ of Honorius ; 
during which time some of the most eminent among the Roman lawyers, as Papinian^ 
PauluSf and Ulpian, whose opinions are collected in the body of the civil law, sat in 
the seat of judgment — here in England, and distributed justice to the inhabitants." The 
laws thus admmistered were afterwards received into Justinian's compilations. See 
also Henry^ Hist Ghreat Britain, chap. 3. sect 2. Kent, Conun. Vol. 1. p. 545. 

The Roman dominion lasted for neariy four centuries, down to the year 448, when 
the Saxons under Hengist and Horsa came to England. After having furnished the 
Britons that assistance against the Scots and Picts wnich the Romans had refused, they 
turned their arms against the Britons themselves and reduced them to subjection. A 
hundred and fifty years after the latter event, we find that, in consequence of the con« 
tinual wars, the mhabitants, language, customs, and ^litical institutions of the countiy 
had become totally changed, and that seven Saxon km^doms had been established in 
Britain, (/fume, loc. cit) Though the rapid progress m civilization which the Britons 
had begun to make under the Roman government was interrupted by the Saxons, some of 
its effects are yet visible at the present day. Municipal institutions with their privileges, 
which constitute the foundation of political freedom, owe their establishment in Great 
Britiun as well as throughout Europe to the Romans. The Britons had also obtained 
from their intercourse with the Romans such a knowledge of the Christian religion, 
that it could not afterwards become entirely extinct See Maekinlotht. Hist of Eng- 
land. Chap. 1. Savirny, Hist Rom. Law. Vol. 1. (Translated by Cathcart) 

With the rise of the Italian universities at the close of the 1 1th centuiy, a new zeal 
was awak«ied for the study of Justinian's law ; and a new impulse was given to its 
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who had studied the law in Bologna, went to England about the mid- 
dle of the twelfth century , for the special purpose of explaining the 
Roman law to the clergy. He lectured (11 49) at Oxford, and wrote a 

further difiasion, as the fiiine of these institutionB exteMed to foreign countries, and at- 
tracted to them the youth engaged in the study of law. Subsequently academies were 
founded on the same plan ii^ France, Germany, Switzerland, &x:. ; in which chairs for 
teaching the Roman law were established, and intrusted to Italian professors or to law- 
yers who had been educated in Italy. When the Roman law, after having heesD. con- 
signed for centuries to almost total forgetfulness by the barbarous nations of the middle 
ages, was again made the subject of learned investigatiou, the results obtained from the 
study of it were beneficiaUv applied even to the feuual and ecclesiastical laws, by bring- 
ing both of them into well ammged collections after the plan of Justinian's compila- 
tions, by tempering their severity, and by affording scientific illustrations of the principles 
on which they were founded. The ecclesiastical law, which was derived in many re- 
spects from tnat of the Romans, seems to have prepared tlie way for the adoption of 
Justiniau's law in the countries of continental Europe ; for the spiritual courts were 
imitated by the secular in many parts of their proceedings, as well as in the princi- 
ples of then* decisions : yet as for England, it may be said with {perfect truth, Uiat no 
greater opposition was made to the reception uf the Roman law in that country than 
on account of these veiy patrons of it, the priesthood. When the study of the Ro- 
man law spread itself from Bologna over the whole continent of Europe, England also 
did not remain unaffected. " It was not long," says Blackstone (Comm. Introd. sect. 
1.), ** before the prevailing mode of the times reached England. For Theobald, a Nor- 
man abbot, being elected to the see of Canterbury (▲. d. 1134) and extremely addict* 
ed to this new study, brought over with him in his retinue many learned proGcients 
therein ; and among the rest Roger, sumamed Vacarins, whom he placed in tne Univer- 
sity of Oxford, to teach it to the people of this countiy . But it did not meet with the 
same easy reception in England, where a mild and rational system of laws had be^i 
long estaolished, as it did upon the continent ; and though the monkish clergy (de 
voted to the will of a foreign primate) received it with eagerness and zeal, yet the 
laity, who were more interested to preserve the old constitutions, continued wedded 
to the use of the common law. King Stephen immediately (1152) issued a proclama- 
tion forbidding the study of the laws then newly imported from Italy ; wMiich was 
treated by the monks as a piece of impiety, and though it might prevent the introduc- 
tion of the civil law process into our courts of justice, yet did not hinder the clergy 
from reading and teaching it in their own schools and monasteries." To this Walter 
de Mapes alludes in his poem, De judicio extremo : 

Judicabit judices judex gcncralis, Neqne ad apostolicam sedem appeUare ; 

Ibi nihil proderil dl^nitas papalis. Bens oondemnabitur, nee dicetur, onare ? 

Sive sit episoopns, sive cardinalis, Co^tate miscri, qui et quales estis I 

Reus condemnabitnr, nee dicetur, qualis. Qaid in hocjadicio diooro potestis 1 

Ibi nihil proderit quidquam allegare, Ubi nullns (Jodici locus aat Digesiis ; 

Neque vel excipere neqae rcplicare. Idem erit dominas, judex, actor, testis. 

The year when Ma^ster Vacarius began to deliver his lectures is variously stated. 
Gibbon gives it as 1140 ; Robertson (Hist. Charles V.), as ll47 ; and Reeve (Hist. 
English LawV as 1149. Vacariutf or Wackerj was a native of Lombardy. He 
lectured on ooth the ci\'il and canon laws. Many historians and jurists (among the 
latter Blackstone) have erroneously supposed Rogeriu* and Vacarius to have been 
one and the same man; but it has been fully proved of late (see Wenck*i Magister 
Vacarius. $ 1 seqo.), that Rogerius, of whom we know from history that he w^as arch- 
bishop of York, anerwards papal legate, and was suspended from his see in 1170, was 
an entirely different person. ( Wenck^ 1. c. p. 49 seqq.) Of Vacarius, who it seems 
delivered his lectures to crowded audiences, we still possess his Lihri ex universo 
enueleato jure excepti (called also Epitome Digettorum et Codicis)^ in which he 
commented on Justinian's compilations. In imitation of the Codex, which then 
commonly contained only nine Ixwks, he divides his comments into nine books, and 
these agam into titles. An extended account of the system and extracts from the 
contents of his Epitome are given in Wenck's Vacarius. p. 161 seqq. 
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work on the Boman law in nine books, with the title : Lther ex 
ver90 emidetUo jure exceptus et paupenbui prcuertim dedmatiu.* Ab a 
general subsidiary law, the Roman law has never been adopted in 

{a) See particalarly Wend^t MaguterVa- 1821. No. 102; Dirk$en, Civ. Abh. Vol. 1. p. 

carins primiu jaria Romani in Anglia pro- 319; Savigny. L e. YoL 4. p. 348; and PkiOipt, 

feasor. Leipsic, 1890. (Leipz. Lit ZeiL 1821. R. G. VoL 1. p. 256 asaq.^ Arthur Duck de naa 

No. 274.}; alao Hugo intne Gott geL Anz. etaactoritatejar.civiliaindonLprinc. Christ. 

When, in the year 568, the Lombaxxia had reduced nearly the whole of Italy to 
aabjection, only two aystema of lawa were recognised there, viz. the Lombardian and 
the Boman. The Germana alio who dwelt in Italy were obliged to live according to 
the Lombardian law, except when the privilegea of their native law were granted 
them by the apecial favour of the king. It waa not until the Lombardian kingdom waa 
overthrown by Charlema^e (in 774), that the other tribea living in Italy (the Alle- 
manni, Burgundiana, &c.) were likewiae permitted to enjoy their own lawa. Thia 
diversity of tribes dwelling together in Italy, led no doubt to the cuatom, aa exhibited 
in the charters of that time, orinaertmg in agreementa a declaration ( profetsio) of the 
law under which the contractor lived. Robertson, however, ia in error when ne aaya 
(Charlea V. Note 24.), that ** eveiy person was permitted to choote among the variooa 
codea of lawa then in force, that to which he waa wiUing to conform." The declap 
ration did not by any meana depend on free choice, but was usually determined by 
national origin. An exception waa made in thia reapect only in the. caae of the city a£ 
Rome, and of the duchy aependent on it ; and it waa determined by Lotharius I. (in 
the year 824), that each individual riiould declare, for himself and hia poaterity, to 
what people he wiahed to be conaidered aa belonging. After the unJverKil apread of 
the Roman law in the 12th century, theae profestionca but rarely occur. (See Span^ 
genbergy L c. p. 94-96.) 

The clergy m their professione* generally adopted the Roman law aa their own. 
The influence thua exercised by the clergy on the diffuaion of thia ayatem has been 
already apoken of (& 83). " It seems to be certain," aaya Robertson, " that eccleaiaa- 
tica never aubmittea, during anj period in the middle agea, to the lawa contained in 
the codea of the barfoaroua nations, but Were governed entirely by tie Roman law. 
They regulated all their transactiona by auch of its maxima aa were preserved by tra- 
dition, or were contained in the Theodosian Code and other books extant among them. 
They considered it as such a valuable privilege of their order to be governed by the 
Roman law, that when any person entered into holy orders, it was usual for hun to 
renounce the code of law to whkh he had been formerly subject, and to declare that 
he now submitted to the Roman law. (Constat me, Jonannem clericum, iilium 
quondam Verandi, qui professus sum, ex natione mea, lege vivere Longobardonun ; 
aed tamen, pro honore eccleaiastico, lege nunc videor vivere Romana. Charta, 4. n. 
1072. &c.)" The exertions of the clergy to bring the Roman law into general nae to- 
gether with the canon law, waa readily promoted by the princea on the continent of En- 
rope, who deaired thereby to effect an improvement of the judicial organization in their 
atatea, and to reatrict the juriadiction of the nobility. Although the eatabliahing of the 
hierarchv, by admitting an imperium inimperiOf bore very hard on the liberties of the 
people. It waa beneficial aa respected the organization of courts and the administration 
of jnatice. In the exclusive possession of scientific knowledge, surrounded with reverence 
and respect, branching out m a connected system all over Europe, and in many caaea in 
posaeasion of secular authority, or closely connected with the rulmg power, they met with 
litde opposition in extending tneir juriadiction, and foundlitde difliculty in raiamg the ec- 
deaiaatical law to the highest rank. And in truth it muat be aaid, that the principlea of 
dieir law, and eapecially their manner of adminiatering juatice, were far in advance of 
the aecular law of that time and ita adminiatration. 

In England, however, the atate of things waa different. ^ William I. had aeparated 
the ecclesiastical jurisdiction from the civil, by forbidding bishops to hold pleas in the 
county or hundred courts, and had limited their power to cauaea of a apiritnal nature in 
their own tribunala. {Mackintothf Hiat England, chap. 3.) Yet after thia, ecclesiaatica 
continued to be employed aa judgea in the aecular courta, until the year 1217 ; and a« 
chancellon (with a few exceptioua}, nntil 1519. Two partiea were formed after king 
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England.' It has been cultivated with much greater industry since the 
sixteenth century in Spain,^ and in the Netherlands.^ The jurists of 
the latter country especially, deserve great praise for their exegetical 

[a) Hugo, 'BlQ.b.J. 1. c. — Diemer, Comm. {b) An account of the inflnenoe of the Bo- 
de xusa et auctoritate juris Roman! in An^^lia. man law on Spanish jnrispmdenoe is oon- 
Part 1. Leipsic, 1817. — Falck, in his preface tained in the Spanish translation of this (Mae- 
to Colditz's German translation of Black- keldey's) Compendium, by CoUantes Ku$ta- 
stone, VoL 1. p. iH.—Phillipa in the Krit Z. d. meyile. Madrid, 1829. 
AosL VoL 1. p. 400 seqq. (c) Concerning the introduction of the Bo- 



Slephen*8 prohibition, — a clerical one, for the advancement of the Roman and canon 
laws, and a laical one, for the support of the common law ; and these exerted them- 
aelves with great zeal against each other. " The rivalship and even hostility (says 
Kent, 1. c.) which soon aiterwards arose between the civil and common law ; between 
the two universities, and the law schools or colleges at We9tminster ; between the 
cler^ and laity, — ^tended to check the progress of toe system in England, and to con- 
fine Its influence to those courts which were under the more immediate superintend- 
ence of the clergy." When the clergy attempted to establish as a law the legiiimatio 
oer subsequent matrimoniiimf which, though formed after the analogy of the Roman 
law, was a purely canonical institution, — ^the party of the nobility, jealous for their an- 
cient feudal privileges, rose as one man, and protested against it with the utmost deter- 
mination in the memorable words: '* Nolumus leges Anglise mutare, que hucusque 
UBitatae sunt et approbatse." "We find," says Blackstone, "the same jealorisy pro- 
vailing above a century afterwards, when the nobility declared with a kina of prophetic 
epirit, ' that the realm of England had never been unto this hour, neither by the con- 
sent of our lord the kin? and the lords of parliament shall it ever be, ruled or governed 
by the civil law/ And thas the dispute was decided in favor of the common law." 
We should greatly err, however, were we to suppose that it was against the Roman 
law itself that the English barons were here contending. Their real cause of grievance 
lay in the injurious assumptions of legal power on the part of the clergy ; and their 
resolution to put an end to this, led them tx\ attack the civil law. This confounding of 
the Roman law with the law of the priesthood, because, in common with all the science 
of those times, it wore a clerical aspect, may find some palliation in the consistency 
and determination with which the English nobility exerted all their strength to resist 
the encroachments of their ghostly enemies. Still the recognition of the Roman and 
even of the canon law might have been effected in England as it had been among the 
continental nations of Europe, without a compromise^f temporal rights {scdvis prinei' 
piit juris feudalist although, perhaps, not with such decided eirects in repressing 
priestly arrogance. At any rate, such mdiscrimin'ate and scornful attacks ought nevo: 
to have been begun and continued against a system of legal principles that form the 
very foundation of all modem jurisprudence, including that of England itself. The 
English people, it is true, are indebted to their nobiHty for the unspeakable benefit of 
protection against the power of the hierarchy ; in fact, no nation can snow a nobility who 
have opposed themselves with equal vigour to the Insatiable ambition of these pretenders 
to general supremacy. Yet it is clear that, in this opposition, the English barons had 
no Detter end in view, than the maintaining of those prerogatives which historical events 
and prescriptive enjoyment had conferred upon their order; the upholding especially of 
the feudal system — that cunning device of tyranny great and small ; and the rearing high 
of the Chinese wall of egotistical exclusivoness, that shuts out all sympathy with the 
social and political miseries of the rest of their fellow-creatures from the breasts of the 
pampered Celestials within. 

The feudal system can no longer serve as a foundation for the constitution of society. 
The barbarian's delight in war has given place to the Christian's desire for peace. 
The lurid glories of mailial heroism are waning before the purer light of science and 
philanthropy. Peaceful industry now occupies the foremost rank. The entire system 
of military rule, which brought the feudal system into existence, has since fallen to 
decay. Other means of defence have been devised against both external and internal 
foes. The progress of pohtical and moral development has kept pace with the ad- 
yancement of the doctrine of property. Manufactonng indostiy, which, like a posthu* 
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and critical labours.* In RuBaia, the Romano-Greek law has never been 
adopted, and has not even been studied in the universities ; neverthe- 

man law into the Netherlands, aee M^moires (a) Spangenberg, EinL p. 263. Haubold, 

ear lei qaestiont propomSes en 1780, &c Inst lit. p. 122 seq. Hugo, 1. c p. 455 seqii. 

Bmssel, 1783. 4to ; and comp. Savigny^ L c. Van Brandder, Diss, de origine et fatis et 

VoL 3. p. 651. officiis Ictorom. Leyden, 1814. 

- - — ~- - ^■^^-^^^—^~—~^—^-^~^—^^-^^^^^~^— - - I , __,_ 
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moos offspring, was never subjected to the power of feudalism, has emancipated W 
bour, the primaiy element of social existence ; has created a new power in the state ; 
has restored to tne people their original rights ; has led them back mto the way of na- 
tore ; has broken the chains o( aristocratic ^rranny ; and has already contributed much 
to remove the burdens on agricultural industrfi on which the true foundations of na- 
tiondl prosperity must ever rest. It has now become a generally acknowledged £BM;t, 
that the whole moral and intellectual advancement of a people, the increase of their na- 
tional wealth, political fi-eedom, and moral power, are dependent, in a great measure, 
upon the development of the notion of properly. Property is the price of labor. Pro- 
per^, from its very nature, disowns au restrictions upon its acquisition, management, 
and transfer. It is the imase of individual freedom, greatness, and power ; a seed 
that bears fhut a hundred-fold. Unnecessaiy impediments to the acquisition of pro- 
perty are the height of injustice and impolicy. The accumulating of property upon the 
few, while the many are debarred from its attainment, inevitably cnpples the produc- 
tive power of a nation, produces avast amount of misery among its people, undermines 
the power of the state, and continually endangers its very existence. 

The feudal system is utterly foreign to the Roman law, and is one of the peculiarities 
of the Germamc tribes that will least endure comparison with the Roman institutions. 
It is true that many English vmters have praised the former at the expense of the lat- 
ter ; but in making comparisons of this sort, no national prejudices should be suffered 
to intervene to the disparagement of that which is of foreign growth. The opinion 
entertained by many, that Uie feudal system was first introduced into England by the 
Normans, is decidedly erroneous. That system originated among ^e German nations 
firom the policy of their chiefs, who distributed the conquered lands among their com- 
panions in arms, as a reward for past and a security for future mihtaiy services. While 
these grants ceased with the life of the feudatoiy, the relation was called a henefieium. 
At the close of the fifth century, or af^er the subjugation of the former provinces of the 
western Roman empire by the Germanic tribes, this beneficiary connexion formed the 
basis of the political organization of Europe, to wit, in Italy, Grermany, France, 
Portusal, Denmark, Sweden, &c., as well as in Great Britain. It was not, however, 
until Uie middle of the ninth century, when the beneficiary connexion had become 
hereditary, that the Xesrmfeudum came into use. And with this agrees what Blackstone 
nays in his Commentaries (Book II. p. 48) : " This feudal polity, which was thus by 
degrees established over all the contiuent of Europe, seems not to have been received 
in this part of our island, at least not universally and as a part of the national constitu- 
tion, till the reign of William the Norman. Not but that it is reasonable to believe, 
firom abundant traces in our history and laws, that even in the times of the Saxons, 
who were a swarm from what Sir William Temple calls the same northern hive, 
something similar to this was in use ; yet not so extensively, nor attended with all the 
rigour that was afterwards imported by the Normans. For the Saxons were firmly 
settled in this island, at least as early as the year 600 ; and it was not till two centuries 
after, that feuds arrived to their full vigour ana maturity even on the continent of Europe." 
After the descent offends by inheritance had been introduced into England, in common 
with the other countries of Europe, the owners of free lands considered it to be their 
interest to submit their lands to the feudAl rules, in order to secure to themselves the 
royal protection. This, as well as the hereditary nature of the institution, belongs 
certainly to the Norman period ^see Blackitone, 1. c. p. 49 seqq.) ; but it only proves 
that the feudal system received its completion in England at uie same time as on the 
continent of Europe. — With the change of political relations, the feudal system and its 
principles have become nearly obsolete. The French revolution greatly contri- 
buted to expose the injustice of exacting feudal services of all sorts from the inferior 
feudal tenants, and of exempting the ^reat vassals of the crown from the payment of 
taxes when their former militazy services had ceased to be required. Since that time 
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less, it has not been without considerable influence upon the develop- 
ment of the Russian law, as appears especially from the KormUckaga- 



the feadal system has been regarded as a sad remnant of the tyrann^r of the dark ages. 
On the qontment of Europe some attempts have been made to duninish its evil effects ; 
but a deep-seated ulcer is difficult to cure. 

The relation in which the civil law stands to the English common law, and the ori- 
gin and development of the latter, as far as it is independent of the former, have never 
yet been sads&ctbrily discussed. It is almost impossible to discover the origin of the 
conunon ^w, or even to ascertain the times at which it received its various accessions* 
Beared on no fixed foundation, and constructed from the accumulations of successive 
ages, it has been constantly changing during its progress to completion ; yet in every 
stage of itB development it has retained the name of " common law." Such beins ths 
case, it is not surprising that those who have undertaken to explain the meaning oi this 
term have disagreed with each other, and have failed to furnish any clear and precise 
definition of it. According to some authors, the common law was in force as a system, 
even before the Roman invasion. This is evidently mere exaggeration. Others again 
suppose they have discovered its origin in the penod which succeeded the Saxon con- 

Suest, when the rude, primitive institutions of tne Britons had been augmented and re- 
ned for centuries from Roman legi^tion. Another definition would lead as to con- 
sider it as the embodiment of all that was preserved of the ancient English law, after 
the Nonnan conquest, together with the accessions then made to it from the feudal Law. 
Another opinion reeards Henry II. as the founder of the common law ; and it has been 
su^^ested, that if this be correct, we may look upon Edward I. as its completer. Ad- 
mittmg the coirectness of this last hypotnesis, and that the common law was then estab- 
lished so firmly that no radical change in its general principles has since taken place, it is 
worthy of remark that this was nearly two centuries after it had come into contact with 
Justinian's law. That it received many additions from that source cannot be doubt* 
ed ; for though the lango^e and form of the Roman law were renounced, the lawyers 
of the time scrupled not ^adopt many of its principles. The manner in which mey 
did this has been noticed by Mr. Reeve in lus History of English Law. In speaking on 
this subject he observes: ^< Many of the maxims of the civillaw were transplanted mto 
ours ; its rules were referred to as parts of our customs, and arguments grounded upon 
ibe principles of that jurisprudence were attended to as a sort of authority." And 
again, ** such parts of the civil and canon laws as were fitting and expedient, were quiets 
ly permitted to grow into practice, while such as were extravagant were clamorously 
opposed. What was suffered to establish itself either in clerical courts or by mingling 
with secular customs became so far part of the common law of the realm equally -with 
the Norman; for though of later bhrtn, it gained its authority hj the same tiue, a length 
of immemorial custom." Mr. Barrington also, in his Observations on the Statutes (3rd 
edition, p. 76 seq^.), clearly proves that many of the ideas and maxims of the civil law 
are incorporated mto the common law of England. The civil and canon laws as such 
never had, nor have they now, any other audiority in England but that of unwritten 
law ; and this only so tar as they have been introduced in some particular cases, or 
some particular courts, viz. the ecclesiastical, military, and admiralty courts, and the 
courts of the two universities. (See Black^ne^ Comm. Book I. sect. 3. p. 79 seqq.) 
But, '' in former times," says Strahan (loc. cit.), " When the civil law was more universal- 
ly studied here in England than it is at present, the judges and professors of the common 
kiw had frequent recourse to it in cases where the common law was either silent or defec- 
tive. Thus, we see in the most ancient books of the common law, as Bracton, Tkon^ 
tan, and Fleta, that the authors thereof have transcribed one after another in many 
places the very words of Justinian's Institutes. And sometimes the judges upon the 
bench, in delivering their opinions, have quoted the rules of the civil law as the founda- 
tion of their opinion ; which Mr. Selden, in his Dissertation on Fleta, has cleariy de- 
monstrated from the annals of those t^nes." With respect to the particular branches 
in which the common law has adopted the principles of the civu law, see KeiUU 
Comm. Vol. 1. p. 547. Hoffman's Course of Le^ Study, p. 505 seqq. And conoem- 
ing its importance as a source of equity, see Strahan, 1. c. ; and Story's Comm. on 
Equity.Vol. 1. $23. 
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Emga (the ecclesiastical law),' and in some measure also from the 
TJlosheme (the secular law).^ 

' la) Wien. Jahrb. Lit VoL 23. p. 220 aeqq. tained in a work W Bunge, publiflhed at 

(6) C^MtttM, Herm. pp. 105, 392. See also Dorpat,1834. 8eeiarthermoreilfaCT'e»air«ifct\ 

the Ranian traDfllatkm of this compendium Slaviache RechtsgeKhichte (History of the 

hj Roahdestwensky. Petersborg, 1829 and Slavonian law; translated into German, Stntt- 

1830. $69. Much information respecting the gart and Leipsic, 1835); and DanUowiz'B 

Roman law in the Baltic provinces is con- Lithanisches Statut Dorpat, 1834. 



Chancellor Kent, in speaking of the spread and present authority of the Eonian law, 
observes (Comm. Vol. 1. p. 515^, that " with most of the European nations, and in the 
new States in Spanish America, m the province of Lower Canada, and in one of these 
United States (Louisiana), it constitutes the principal basis of their own law. It exerts 
a very considerable influence upon our own municipal law, and particularly^ on those 
branches of it which are of equity and admiralty jurisdiction, or fall withm the cog- 
nizance of the surrogate's or consistorial courts. It is now taught and obeyed, not only 
in France, Spain, Germany, Holland, and Scotland, but on the banks of tiie Mississippi 
and the St. Lawrence. The Roman law is blended with that of the Dutch, and earned 
into their Asiatic possessions; and when the island of Ceylon passed into the hands of 
the English, justice was directed to be administered according to the former system of 
laws in the Dutch courts ; and Van Leeuwen's Commentaries on the Roman Dutch 
Law were translated into F^ngKiA in 1820, expressly fcr the benefit of the English ju* 
diciary in that island/' 

In Scotland, the civil law has at all times been cultivated and publicly tan^ht. There 
are three professorships of that law in Scotland, one at each of the umveraities of Edin- 
burgh, Glasgow, and Aberdeen, which have been maintained with only occasional in- 
terruptions ; while England has only two such professorships, one of which is ineffi" 
eient^ and the other an abiolute tineeure, (See Bell^i Comm. on the Laws of SootlaDd, 
in the pre&ce. — Hoffman^ 1. c. p. 556 ; and BrowtCs remark^ there cited.) 

With regard to the present authority of the Roman law m Italy, Portugal, France, 
Great Britain, Netherlands, Poland, Denmaik, Sweden, Gennany, Switserlaud, &c. 
see Spangenherg'B Einleitung, p. 94-116. 

The numerous MSS. of Justinian's compilations extant in Great Britain are mention- 
ed in the work entitled. Catalog! Manuscriptorum Ubroram Anglis et Hibemle in 
lunun collecti, published at Oxfom, 1697 ; and in 8pangenberg*8 Einleitung, are enu- 
merated the MbS. of tiie Pandects, p. 528-532 ; those of the Institutes, p. 549-646; of 
the Code, p. 557-561 \ and of the Novels, p. 570. 
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FOURTH DIVISION. 

RECEPTION OF THE ROMAN LAW INTO GERMANT. 

Sources of the Earliest German Law. 

§ 87. In the earliest times, the only law in use among the German na- 
tions was the law of custom ; and as this was established by opinions and 
manners, and kept in living remembrance by songs and rhymes, a long 
time elapsed before committing it to writing was even thought of.' We 
know very little respecting the old German law ; and for what we do 
know, we are indebted to Roman writers, of whom Csesar and Tacitus 
are the most important.^ 

Oldest German Law CoUectums, 

§ 88. When, at the migration of nations, the German tribes, particu- 
larly the Goths, Burgundians, Franks, and Lombards, founded new 
states upon the ruins of the western Roman empire (§49-58), they 
first began (after the close of the fifth century) to collect the German 
natiotial laws and commit them to writing. Thus originated by 
degrees, between the^flh and eighth centuries, the Visigothic, the Bur- 
gundian, the Salic, the Ripuarian, the Allemannic, the Lombardian, the 
Bavarian, the Frisian, Saxonic and Thuiingian law collections (leges). ^ 
These earliest German law collections, now known also by the name of 
Leges Barbarorumt were written in the Latin of the middle ages ; for 
the German, as a vmtten language, was then only in its infancy. 
These collections were very meagre and imperfect ; they were merely 
calculated for temporary purposes in those rude times, and chiefly 
confined to the definition of crimes and penalties, the descent of pro- 
perty, and the forms of proceedings.^ 

Revision of them ander Cbarlemange. 

§ 89. The Franks soon acquired an ascendency among the German 
tribes. Charlemagne, who extended his empire over a great part of 
Germany, allowed the tribes subdued by him to retain their national 
laws and customs, but subjected their older law collections to a re- 

(a) Tacitus, Germ. c. 2. EginhaH in vita Salic law, as the Lex Romana meant that of 
Caroli Magni. c. S9. the Roman law. 

[b) C^sar de bello Gall. — Tatiivs. in his (d) Detailed accounts of the old German 
Annalcs and Gcrmania. — Gebaner, Vestigia leges, arc contained in Eichhom*B R. G. Vol. 
juris gcrmaniciantiquissima. Goltin^en, 1766. 1. ^^ 29-41.143-148. Eichhomt Dentach. 

{c) Lex, in the lan^age of the middle a^es, Priv. R. $ ^.^Savif^y, R. R im M. A. Vol. 
docs not mean a code, but a body of law. Lex 2,—Miltermaien Deutach. Priv. R 4th Edi- 
Salicaiar matance meant the aggregate of the tion, ft 9. 
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vision, ftnd enlarged and improved them by the so-called Capitularia.* 
The fonn in which they have been preserved is therefore not the 
original one, but that which they received from the alterations of Char- 
lemagne.* 

CapitiUaria of the Kingi of the Franks, 

§ 90. A new law source was opened under the government of the 
Franks by the CapUttlaria of their kings.^ These were laws in the 
strict sense of the word, which were published by the kings with the 
assistance of the clergy on the so-called Marchfield, and afterwards 
on the Mayfield. They related not only to public and private law, 
but also to ecclesiastical and beneficiary matters. The first collection 
of these Capitularies, consisting of four books and three supplements, 
was made by the abbot Ansegisus (827). Supplements to it were 
afterwards furnished by Benedict Levita, and others again by an ano- 
nymous author under the title, Quatuor Additiones,^ 

Book* of Forms, 

§ 91. Scientific writings on the German law could not be expected 
at this early period. As law-schools did not then exist, iQgal know- 
ledge was acquired chiefly by practice. Skilful practitioners, how- 
ever, especially among the clergy, soon composed certain formulas for 
transactions, both judicial and extra-judicial. From these originated 
the so-called Books of Forms ;' the most important of which was pre- 
pared by the monk Marculf, about the middle of the seventh century.-^ 

German Law CoUectians of the Middle Ages. 

§ 92. After Germany, by virtue of the treaty of Verdun (843), had 
been separated from France and Italy, and especially after the extinc- 
tion of the Carlovingia^ line, the authority of their laws gradually dis- 
appeared in Germany ; and the old* German law collections, in conse- 
quence of the change of times and manners, fell into disuse. In the 
turbulent times of the jtts Jbrtioru, and amid the anarchy caused by 
the feudal institutions, legal science and the administration of justice 
could not prosper. When the old national laws and the laws of the 

(a) Eginhart, 1. c. cap. 39. Paris, 1677. The latest edition is' by Do 

[b) They are to be to^md in Lindenbro^;*s Chlniac. Paris, 1780. Basle, 1796. The most 
Codex legum antiqiiar. Frankfort, 1613. — important of them are to be found also in 
Getyrgischt Corpns jar. germ, ant Hsdle, 1738. Oeorgisch, and likewise in Walter, in their 
— Cancianif Barbaronun leges antiqaie ; with collections cited above. 

notes and glossaries. Vols. 1-5. Venice, 1781- (e) Eichhom^ R. G. $ 156. — Savigny, R. 

92.--Wa/^er,CorpusjurisGermaniciantiqai.3. R* iin M. A. Vol. 2. p. 128. — Mit/crmaier, 

Vols, (each in 2 parts). Berlin, 1824. Vol. 1. Deutsch. Priv. R. 4th Edition, $ 3.— Turit, 

P. 1. 2. Deutsch. Priv. R. p. 95. 

{e) Eichkomy R, G. j 149. 150. Idem, (/) Mirc?/(/£Formulffi,by Th.Bignon.Pa- 
Deatsch. Priv. R. $ 3.— ikn/^ermotVr, Deutsch. ris. 1613. 1665. They are- contained also in 
Priv. R. $ 4.— Twrkf Deutsch. Priv. R. p. 120. Baluziut, 1. c. ($ 90. note d) ; likewL<)e in Cat^ 

(<21 The most comi>lete collection of them ciani and WaUerX c. (^ 89. note b). — tSeiden- 

is JoaluzU Capituloria legum Francorom. sticker de Marculphimsfonnulis. Jena, 1818. 
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Franks disappeared, the whole law again rested, solely u^n un- 
written customs, upon the directions and decisions of the judges and 
their assessors, and upon agreements of the transacting parties (feudal 
coniracts, services, and tenures)." It was not until the thirteenth cen- 
tury that any written collections were made of the laws and customs 
which existed in single courts, provinces, and cities.^ A collection of 
the Saxon laws and customs, under the name of the Saxon Mirror (Sack* 
ten-Spiegel), which originated between the years 1215 and 1218, ob- 
tained great authority.^ Another collection called the Suabian Mirror 
{Schwdben- Spiegel) was nothing more than a republication of the Saxon 
Mirror, adapted to the manners and wants of the states of southern and 
western Germany.'' Besides these ' a great many collections were 
formed of laws of single states and cities.' The works here mentioned, 
together with others of a similar kind, proved very useful to the judges 
of those times, and obtained in consequence thereof great authority ; 
but with this exception, nothing was done for defining and perfecting the 
German law. There were no law-schools, and no scientific writings on 
the German laws were produced. 

Roman Law in Germany/ 

§ 93. While the law and the administration of justice in Germany 
was in this depressed condition, the study of the Roman law in Italy 
and France flourished more and more \ and it was not long, before 
the fame of the University of Bologna and its professors extended to 
Germany also. From that time the Italian Universities were fre- 
quented by German students, who there became familiar with a system 
of law which was unequalled for extent, coherence, sagacity, and pre- 
cision. It was very natural, therefore, that on returning to their native 

(a) Eickkom, R. G. J 257 eeqa. andDentsch. ^Demsch. Priv. E. J 9, 10.— TVirifc, L c. p. 177. 

Pnv. R. $$ 4, 6. — MUtermaier, DeatJich. Priv. (/) Duck de ubu et aactoritate jaris civilis 

!E.6 5. — Turk, Deutsch. Priv. R. p. 106. Romaaoram in dominiia principiim Chrisda- 

{l) Eichhom, R. G. $ 258. Deutsch. Priy. norom. London, 1649. 165S. Leyden« 1652. 

R. $ 5. — Runde, Deatsch. Priv. R. $$ 22, 29- 1654. Leipsic, 1676,-^Ktt/pi« de receptione 

38. — TvrX;, Deutflch. Priv. R. p. 133. _ See jar. Rom. 1713. — Senkenberg, Methodusia- 

alflo Grimm, Dentflche Rechtsalterthumer. riapradentie. Appendix III. — Putter, Beitr. 

(German law antiqaitiea.) Gottingen, 1828. znm dentachen Staats- nnd Fumtenrcchte. 

{c) Eichhom, R. G. J 279-281. Deutsch. Vol. 2. No. 23.— iZttikfe in the Deutsch. Mas, 

Pnv. R. ^ 10. 11 — MiUermaier, Deutsch. No. 1. — Spangenberg, Einl. p. 111. — Vogelf 

Priv. R. $ 6.— WeUse, Deutsch. Priv. R. $ 19- Untersnehungen uber Pandektenrecht (Ro: 

92.— T«rik,Deutsch.Priv.R.p.l52.~-iS0ane-en- searches upon the lawof the Pandects.) p. 

berg, Beitrage zu den dcmtschen Rechten 18-32. — Turk, Deutsch. Priv. R. p. 354. — 

des Mittelaltcrs. Halle. 1822.— The hest edi- //a«^/^ Inst. jar. dogm. Edited by Otto, 

lions of the Saxon Mirror are those of G&rtner, 6 943. — See also Krause, Abhandlungen ana 

Leipsic, 1732; and of Homeyer, Berlin, 1827. dem deutscheu Staatarechte. (Treatises upon 

(i) Eichhoim, R. G. $ 282; and in the Z. f. German public law.) Vol. 1. Halle, 179S.— 

{reach. R. W. Vol. 1. p. lA'^^Spangenberg, Lapenberg, in Hugo's Civ. Mag. Vol. 6. 

. c. — MiUermaier, Deutsch. Pnv. H. ^ 7. — p. 198. — KicciuBva Spicil. quo juris Justin, in 

Tiirk, 1. c. p. 164^ — The beat and latest edi- aolis German, adoptati usus pragmatlcns jam 

tions are those of Laasberg and Wackema^L inde a Ssc. XIII & XIV oatenditnr. Leips. 

(«) Eichhom, R. G. $ ZSi.—MiUermater, 1736. 
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country, and becoming intrusted with public offices, they should en* 
deavour to patronize and apply the Roman law in the German courts* 
The influence of the clergy likewise contributed essentially to 
promote the use of the Roman law, in effecting which they were 
gi^atly assisted by the near relation that existed between it and the 
canon law then in force in Germany.* The German emperors and 
territorial princes, who soon discovered how much the Roman law 
suited their interest, from the manner in which it regarded the abso- 
lute power of the sovereign," were readily disposed to engage in their 
service jurists educated in Italy, especially such as had obtained the de- 
gree of doctor utriusque juris (i. e. of the Roman and canon law), and to 
promote them to the highest offices of state. The Germans also willingly 
yielded their assent to the use of the foreign law; since their own country 
could offer them nothing better, and their laws and customs then existing 
were inadequ€ite even to their former, and much more so to their actual 
condition, which had become greatly changedbythe progress of civiliza^ 
tion, by commerce, and principally by the rapid rise and vigorous 
growth of municipal towns, and the formation of the class of free 
citizens. Besides, the then prevailing, though erroneous, supposition, 
that the Roraano-German empire was nothing but a continuation of the 
Roman,^ contributed much to make the Roman law considered as bind- 

a 

[a) Q.nc»d prineipi placnit, legin habet vi- [b) In the Eeceasos Imperialis of 1495 the 

goirem. fr. 1. pr. D. 1. 4. See also fi*. 31. D: 1. emperor Maximilian calls the Roman empe- 

3^ — On the contrary see Fcdck, in the preface rors Constantino and Jnstmian Am predeceS' 

to the translation of Blackstone citea above «ar« in the empire. Vogd^ Untersuchongen 

($ 86. note a, p. 74). p. 89. iibcr Fandecten-Recht p. 49 seqq. 



* Among the laws in force in the German states is to be reckoned the canon law ;, 
in regard to which we may add a few remarks, as the " modem*' Roman law is modi- 
fied by it in many respects. Even before the actual appearance of the collection 
which forms the Corpus Juris Canonici, the principles afterwards embodied in it were 
in force throughout the whole of western Christendom^ and especially in Germany ^ 
where tlie visible power of the pope was fully acknowledged. Hence the Corpuii 
Juris Canonici not only acquired authority in spiritual matters and in the ecclesiaaticid! 
courts, but also exerted an mfluence over secular affairs, co-ordinately with the Corpus 
Juris Ci\ilis. In consequence of the oneness of the Roman Catholic church, it was 
never regarded as a foreign law ; and after having been for a longtime apjplied in prac- 
tice in the same manner as the Roman law, it was formally recognised (in 1495) as 
binding upon Germany. The force which it received was that of a subsidiary law f 
that is to say, the German law retained its ^-eminence. But with regard to the Ro» 
man law, the canon law,, as it is of later origm, regularly has the preference in those few 
matters which have been differently ruled by them. It remains now to speak of the 
Corpus Juris Canonici, its constituent partSf and the method of citing them. The Cor^ 
pus Juris Canonici, at first only a private collection, was confirmea by Pope Gregory 
XIII., in the year 1580. The following are the principal editions of this collectionr 
including those published before its confirmation. 1. Among the glossed editions: 
the Corpus Juris Canonici. edited by Hugo a Porta, Leyden, 1559 and '60, in 5 vols, 
folio ; and the Corpus Juris Canonici glossatnm. Paris, 15t)l. 2. Among the critical 
editions : that of the brothers Fithoeus. Paris, 1687. fol. (reprinted at Leipdc 1695 
and 1705^ ; and that of J. H. Bohmer. Hdle, 1747. 2 vols. 4to. 

The principal division of the Covpus Juris Canonici is that into Deereium and Deere' 
tdUs. 

e 
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ing in Germany. When, in addition to this, the German univeTBities 
were established after the fourteenth century, on the model of those in 
Italy, and professors of the Roman and canon law were appointed, it 
was a natural consequence that these foreign laws should become 
gradually introduced into the German courts" from the academical 
chairs. One of the chief causes of the complete reception of the Ro- 
man law appears to have been the change which took place in the 
judicial administration of the empire, territories, and municipal towns, 
which not only procured admission to the doctores juris, but na- 
turally led also to the adoption of the whole system of the Roman 
law. To arrive at correct conclusions, as to the effects of the recep- 
tion of the Roman law, and its importance at the present time, so 
much caution and discrimination is required, that it would be neces- 
sary to trace, with the greatest accuracy, the history of its dogmas 
from the time of the glossators, — a task which no one has yet ventured 
to undertake. 

Beaaons for its authority in Germany. 

§ 94. The authority of the Roman law in Germany is therefore not 
based on a formal reception by the legislative power, but on its gradual 
introduction as a law of custom, since the commencement of the thir- 
teenth century.* Its authority and general use were established by 




I. The Decretumy composed in Bologna in the year 1151, by the Benedictine 
monk Oratian. and derived chiefly from two similar collections (viz. the Magnum. 
Decretorum Volumen Burchardi Wormatiensis, and the Decretum Ivonit Camoten' 
ii»)f was originally designed for the purpose of making the canon law also the subject 
of academiciu lectures, as was shortly after carried into effect in the law-school of Bo- 
logna; but it soon came to be rcganled by the courts, and even by the Rota Romana, 
as an r.flicial collection. The Decretum was a collection of all the older sources of the 
eccle i'a ncal law. The terra decretum was at that time ap2)lied to every ecclesiastical 
law, in contradistinction to secular laws {lege$\ The Decretum has often been com- 
pared to the Pandects ; but in its form^ it is rattier a work by Gratian than a collection 
of excerpts. Gratian*s Decretum first reduced the cancm law to a science, and made it 
an object of academical stTidy. The single passages of the Decretum are usually called 
canones (sometimes caput or capitulum). The whole work consists of three Parts. 
The ^rst Part (de jure canonico et de pereonis ecclesiasticis) is subdivided into 101 
sections, called Disiinctionesj which are cited thus : 

c. 2. D. 4., or c. 2. Dist 4. (canon 2. Distinctlo 4.) 

The second Part (de judiciis et negotiis fori ecclesiaslici) is divided into 36 cases of 
law, called Causa: ; each C!>usa is subdivided into QuastioncSf and each Quasstio 
again into Canones : the usual mode of citing is, 

c. 1. C. 8. Qu. 2. (canon 1. Causa 8. ClusBstio S.) 

The third Part (do consecratione) is subdivided into 5 DistinctioneSf and is luoaliy 
cited thus : 

c. 8. D. 5. de consecratione' (i. e. canon 6. DistXDctio 5. &c.). 
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custom, long before a formal recognition of it was made. An explicit 
legal reception of it has in factnever taken place ; all that has been done 
immediately to that effect was, that in the year 1495, in establishing 
the Ooart of the Imperial Chamber, its members were ordered to admi- 
nister justice in accordance with the imperial and common laws,* by 
the latter of which the Roman and canon laws were understood.' 
When, thereafter, the territorial power of the German princes became 
extended, and they organized in their states courts of justice after the 
model of the supreme courts of the empire, they imitated the organi- 
zation and rules of the latter so far, that they too referred the mem- 
bers of their courts to the Roman law, or at least tacitly consented 
to its application. 

/(ff) Reichs-Cammer-Qericlitfi-Ordnon^ (Re> ber) of 1495. $ 3. — Eickhom, R. G. ^ 4411. — 
golationB of the Court of the Imperial ^ham- Vogel, L c (p. 81. note b) p. 4^-67. 



II. The Decretalea consist of the Decretales Grcgorii IX., Bonifacii VIII., the 
ClementiD8», and the Elxtravagautes. 

1. Decretalet Gregorii IX.; a collection pnblished by this j>onti£rin 1234, C0DBist> 
ing of 6 books, each of which is subdivided into titles, and each title into chapters. The 
contents of these 6 books are often briefly designated by the following DAximietcr 
verae: 

13 3 4 5 

Judex, jadkium, clera^ sponsalia, crimen. 

These Decretals, in citing, are denoted by an X, (for extra)^ becaoM they form a col- 
lection extra Decretum ; thos, e. g. 

cap. 8. X. de regnlis juris, or cap. 8. X. dc regnlis juris. (5. 41.), or cap. 8. X. 5. 41. 

2. Deeretaies Bonifacii F///., called also Liber Sextos Decretalium ; acollectiQin 
of Bupplcments publisned in 1398, which is cited thus : 

cap. 2. de exceptionibus in VL, or cap. 2. de execptionibus in 6to. 

3 Clementina, -puhHshed 1313; a supplement tliatowes its origin to Clemens V. and 
u cited thus : 

cap. 2. de appellationibus in Clem, or Clem. 2. de appcllationibus. 

4. Extravagantct Joannia XXII. and Extravagantex communes. The former couh 
taat of tweuty decretals of Johu XXII. ; the latter are divided into five books. 

In addition to the above, the bjot editions a^ually cwi.tuin, in the form of appendices, 
the so-called Liber Septimus, and also Laucelott's Institute*) ; neitlier of which have any 
legal authority. So likewise the two coUcctiuus of Extravagautes made since 1582, 
are not regarded as laws, except in those matters where they are especially received as 
such by the courts. Further remaiks ou the histur}' of the sources and doctrines of the 
canon law, oie reserved by the Editor for a work ou ecclc«iiastica] law, which he designs 
to publii*li in the course ot the ensuing year, 

♦ The term " common law" is used iu Germany to denote the subsidiary «law com* 
niou to the several German states, iu opposition to the laws of the iudividual states; Its 
constituent parts are :' the German law, tlie Roman law, the canon law, and the Lomp 
bard feudal law. As some observatious have already been made rcspacting the oanoa 
nml feudal laws, itis only necessary here to si)eak ofthe German law. 

By the German private law are meant all those purely German lesal maxims whioh 
form the common foimdation and i)rincipal features of tlie particular laws of the diffei^ 
entstaU's; for althrm^^h the laws ofthe several states were developed independently of 
oach otlier. a certain mtrinsic unity, iu many branches of the law, has stui been pr&> 
ser\'fxl amid all their peculiaiities. This private law rests solely on laws of custom, 
and thus exhibits the natare of the genuine German institutions ; it must not, there- 
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Special Ral^B for its application in Germany.' 

§ 95. The law of Justiiiian has no other legal force in Gei*' 
many than that which it acquired by its reception. From this general 
principle the following special rules are derived for its applicatioa 
at the present day. 

1. The Roman law forms in Germany in same hranches the principal 
law ; that is, it so far forms their principal basis, that the German law 
only adds to or modifies it. In other hrancftes it is only supplementary 
(ffi subsidium) ; that is, it only supplies the German law. The mu- 
tual relations, however, between the Roman and German laws in each 
branch, must be shown in each of the single branches separately.^ 

2. Only those parts and passages of Justinian's law collections are ^ 
force in Germany, which are glossed. *' Quicqttid glossa non agnosrit, %Uud 

nee agnoscit curiaJ' This principle does not account for the great au- 
thority of the glossators ;" but its reason is chiefly this, that only the 
glossed parts and passages were considered as applicable, and there- 
fore they only came into use. The glossed parts are : the Institutes, 
the Pandects, the Code, and 97 of the Novels. There are non- 
glossed passages, however, in the Pandects, viz. fr. 7. § 5. fr. 8. 9. 10. 
11. D. 48. 20.— fr. 17. 18. 19. D. 48. 22. and the fragment between 
fr. 18 and 19. D. 50. 17. To the non-glossed constitutions of the Code 
belong particularly the leges restitute (§ 70) and the whole title <2e 

(a) A. D. Wi^er, Vcr& No. 1. — Oluck, beofsochlcgal value, that it applies to them 
Binl. $ 64 aeq. — Spangenberg, Einl. p. 167- subsidiarily, so far and in such manner as its 
188. principles were adopted by the legislators. 

[b) Reicfas-Hofraths-Ordnang (Rcenlations {c) The priveto opinions of tt^ glossators 
of tne Court of the Imperial Council) Tit. 1. have therefore as little legal authority as those 
^'15. — Dahdow, Handb. d. R. R. VoL 1. of any other distingnianed jurists; and for 
p. 208. — Eichhom, Deutsch. Priv. R. § 28. the same reason the Authentics in the Code 
The Roman law is in most of the German and Institutes added by the glossators are of 
states authoritative in regard to all riiatters of legal value, in so far ooly as they agree with 
law that are not regulated by the laws of tlio the Novels from which they are extracted, 
single states ; and even with respect to those Bee Haubaid, Inst jur. dogm. ^ 899. Oten- 
states which have in later times established britggen in Linde's Z. f. Civ. R. n. Proc. 
complete codes, the Roman law continues to Vol. 15. No. 2. 



fore, he regarded as formed merely from the concordant principles fonnd in the laws 
Off the different states. The principal objects of the German private law are : the per- 
sonal rishuof the classes ^nobility, citizens, and |)easantry) ; tlie rights of corporations, 
especially (>f towns and villages; the rights of things, especially with regard to mort- 
gages and feudal restrictions on property ; family rights and rights of inheritance ; the 
rights of trade and commerce ; also the rights connected with bills of exchange and 
feudal services, both of which arc entirely unknown to the Roman law ; and lasUy, the 
rights of obligations which are either attached to contracts unknown to the Roman 
law (as those respecting lotteries, state stocks, ao^ements between authors and pub- 
liEdiers, and the like), or else to such as are modihed by the German law. 

The many new legal views and principles introduced by the Roman law were either 
applied io as to render the German private law more complete, or else were modified 
so as to haimoDize with it (See below, note * to $ 103.) 
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deatanhus (3, 43.).' The 97 glossed Novels* are the same that were 
originally reduced by the glossators to nine collations (§ 71). 

3. (My those of the globed panages in Justmian^s coUectians are 
bmdmgy which contain the latest legal rule (§ 96). Consequently, the 
historical materials comprised in them, though of great importance for 
discovering the latest law, cannot be said to have legal force. 

4. Those precepts of the Roman law which relate to Roman manners and 
institiaioHs unknown in Germant/f are inappUcaMe there, though glossed. 
Accordingly all that relates to the public institutions and government 
of Rome does not apply in Germany, unless an exception can be 
proved.^' In like manner such precepts are inapplicable which rest 
upon principles that have never been acknowledged^ in Grermany^ or 
the objects of nvhich do not exist there.' 

5. The Roman law does not admit of application to such objects and 
transactions^ as were unknown to the Romans, and are purely rf German 
origin. These are determined according to the German laws and 
customs ; and the principles of the Roman law can only be extended 
to them» by way of analogy, with great caution./ 

6. With the restrictions above enumerated, the Roman law has been 
adopted as common law, in complexu; that is, as a body, and not by 
single^ principles. Therefore, he who can refer to a precept of the 
Roman law in support of his case, has, as the practitioners call it» a 

Jundata intentio; l^at is, the presumption is in favour of the validity and 
applicability of the precept referred to, until his adversary proves 
that it is included in one of the above-mentioned exceptions, or that 
it can no longer be applied, or that it has been abolished by later law. 

In eases of Cor^ict, f 

§ 96. If two or more passages of the Roman law collections, which 
concern the same matter, appear to be in conflict with each other, it 
must first be ascertained whether they really are contradictory, and 

{a) Hugo, Ueber die nicht glossirten Stel- (c) This U the case, for ixustanoe with the 

len im Codex. (On the non-^Iosaed passages pnvile^es of the fiscus. See below» $ 144. 

of the Code.j Jena and Leipsic, 1807. — Span- {d) £. g. the principle that a pactnm nn- 

genberg, Einl. p. 167 aeqq. — Gluck za Gun- dam does not produce an action, 

ther. p. 371 seqq. (ej E. g. the law applicable to slavery. . 

{h\ They are according to the present me- (/) £. g. the commanion of proper^ be 

thoa of nnmbcring: Novels 1. 2. 3. 4. 5. 6. tween husbands and wives, the pacta hero* 

7. 8. 9. 10. 12. 14. IS. 16. 17. 18. 19. 20. 22. ditaria, &c. 

23. 33. 34. 38. 39. 44. 46. 47. 48. 49. 51. 52. {g) See on this: i^rAcTfiuxn, Handb. d^es Ci- 

53. 54. 55. 56. 57. 58. 60. 61. 66. 67. 69. 70. vih-. Vol. 1. p. 1 seqq.— TAtiatt^, Civ. Abh. 

71. 72. 73. 74. 76. 77. 78. 79. 80. 81, 82. 83. No. 6.—Hufiland, Geist d. IL R. Vol. 1. p. 

84. 85. 86. 88. 89. 90. 91. 92. 93. 94. 95. 96. IQS.SpaJigenJferg, Einl. p. 185.— i^Ar m 

97. 98. 99. 100. 105. 106. 107. 108. 109. 111. the Mag. f. R, W. u. G. Vol. 3. p. 211.— 

112. 113. 114. 115. 116. 117. 118. 119. 120. //<enZ«» de off. et potest judicis, &c. Erlan- 

123. 124. 125. 127. 128. 131. 132. 134. 143. gen, 1817.— ;Siet(^er/, ErOrterongen. Vol. 1. 

150. 159.— See Cramer in Hugo's Civ. Mag. p. 36.— Fritz zu Wemng. Part 1. p. 10-17. 

VoL 3. Nos. 2. and l.—Savigny in the Z. f. -For the old literature, see Haubold, lost 

gesch. R. W. VoL 2. p. 115. jar. dogm. Edited by Otto. $ 300. 
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whether the contradiction may not be settled by a ciitical examination 
of the text, or by interpretation ; where this is ineffectual, the geDeral 
principle applies, that the latest Jaw has ike preference (§ 6). In its special 
application to each case of collision, the individual purpose and character 
of the single law collections is constantly to be regarded. Hence the 
following special rules are to be observed : 

I. The later law is to be preferred, wherever its provisions 
are in conflict with those of an older law. From this it follows : 
1. that the Navels (in Germany only those which are glossed) 
are preferred to the Code; and among the Novels themselves 
the more recent have the preference over the earlier.' 2. That 
the CJodex has the preference over the Institutes and Pandects, 
on account of its later compilation, and because ft forms a new 
revision of the then existing law. With regard to the legal force of a 
constitution contained in the Code, no distinction is made at present, 
as to whether it be an edict, rescript, or decree.^ 

II. If the contradiction is owing to the historical reference of one of 
the passages to the older law, and the other contains the applicable 
law, this latter of course has the preference. 

III. When the InstUtUes and Pandects are in conflict, that cannot 
be reconciled by a critical examination, emendation, or distinction, it 
is not settled which is to have the preference. Considering, however^ 
'^at according to Justinian's plan,, the Pandects were chiefly intended 

as a book of reference for practice, the Institutes on the contrary 
merely as a class-book for students, and that the Institutes were not 
designed to introduce a law difierent from the Pandects, — the Pan- 
dects ought to be preferred,'' except in those instances where the 
Institutes may be proved to contain later law, as is especially the 

(a) fr. 4. D. 1. 4. " Constitutioncs tempore their principles. Indeed, the opinion of 

poBteriorea potiores sant his quos ipeas pne Mackeldey in die text, which is supported of 

oessemnt cap. 1. de Constit in 6to. late also by GOschen (see his Pandecten- 

{b) For determining of the dates of the Vorlesnngen I. p. 14.), who refers to the fiact 

aeveral Novels, see Biener's Gesch. der No- that Justinian himself had considered the 

▼ellen. (Historyof the Novels.) p. 500-530. Codex rcpetitffi pnelectionis as a later pub- 

[c] As to the distinction mentioned in the llcation than the Pandects, seems to be in- 

toxt, it is true that the edicts, rescripts, and correct ; and Thibaat in his System (6 35) 

decrees are at present of eqnal force, oecauso justly remarks that those passages of the Code 

they were invested with the character of which contradict the Pandects, do not alter 

laws by Justinian's const 13. pr. C. 1. 14; the law of the latter, but merely show that its 

aee Lohr, 1. c. p. 214. and especially Guyet, contents only refer to histoiy. For it can 

Abb. p. 39. A distinction, however, is to be not well be supposed, that Justinian should 

made between them in regard to Interprcta- have changed bis mind so often, as to abolish 

(ion, since the rescripts originally relerred in 533 (through the Institutes and Pandects) 

only to single cases. See Zimtnern in the law established by him in 529 (through 

Bchunck's Janrb. Vol. 13. p. 41-45. But as the old Code), and to alter it again in 534 

for the relation of the Pandects to the Code, (through the new Code, which certainly was 

Rosshirt asserts that, according to the com- little more than a republicailon of the old 

mon opinion, they are to be regarded as one one). 

work, the contradictions of which could be (a) See Tkibaut, Civ. Abh.p.95. and cflpe- 

reconciled only by reference to the history of cially p. 352. 



Dir. IV.] HI8TOBT or THB ROMAN LAW. 87 

case when they refer to later constitutioiiB, by which the law has been 
modified. 

IV. If passages in ikt same collection contradict each other, that 
opinion is preferred which the compOers have expressly approved of; 
but for cases where no such approval is given, no general principle can 
be advanced » In such cases, the historical and intrinsic coherence of the 
department to which the conflicting passages are related, analogy, 
the place given to them in the compilation, their age, their character, 
and their arguments, must all be considered, in order to interpret and 

reconcile them. Which of these shall be conclusive in each case, 
can only be lefb to the sagacity of the interpreter.^ 

is) Justinian himself does not admit the mo diveraitatJs rationes excntiet" See alio 

stence of any contradictions in the Fan- const DedU $ 15. — Hinlein de officio et 

dects: for he says in the conct. Tanta } 15: potestate interpretis circa antinomias in Pan- 

" Contrarium antem aliqnid in hoc Codioe afsctis ohvias. Erlangen, 1817. 

(juris enncleati) positnm nnllnm sibi locum (b) Lohr, L c p. 815,— >filcAMiaii9i, Hind- 

vindlcabit, nee inyenitor, n qois subtili ani- bach. Vol. 1. p. 8 seqq. 
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FIFTH DIVISION. 

COLLECTIONS OF THE SOURCES OF ROMAN LAW. 

(JoUectionsofAnte-JustinioH Lata Sourca^ 

§97. Among the editions of collections of the Ante-Justinion law, 
none of which however embraces all the sources that have been pre- 
served, the following deserve to be noticed : 

1. Juritprudentia vettu Ante-JiutinioAea ex recent, et cum noti* AnL 
SehuUmgii. Leyden, 1717. The new edition by G. Henr. Ayrer^ Leips. 
1737, only contains the most important of the extant Roman law wri- 
tings, the Legum Masaicarum et Romanarum CoUatio (§ 57), and some 
remains of earlier collections of constitutions, especially of the Codex 
Chregorianus et Hermogeniamu (§ 54) ; but not the Codex Theodonanut 
{^^5)^ and of course not the genuine Institutes of Gains (§ 47), which 
were discovered much later, but only such as they are contained in 
the Breviarium Alaricianum (§ 59). 

2. Jus Civile Ante-Juetinianeum Codicum et optimarum editionum opera 
eocietatis Ictorum curatum; prafatw eU et indicem editionum adjecit Hugo, 
Berlin, 1815, 2 Vols. This collection, the promised preface of which 
is still wanting, comprises, besides the contents of the one above men- 
tioned by Schulting, the Codex Tkeodasianue (see § 55) ; but does not 
contain either the genuine Gains, or the Fragmenta Vaticana (§ 57). 

3. The Corpus Juris Clmlis Ante-Jusiinianei, consilio et cura Prqfesso- 
rum Bonnensium Aug. Bethmann-Hollweg, Ed. BOcking, Jo. Chr, 
Hassey Ed. Pugge^ aliorumgue. Bonn, from 1830 onward. The follow- 
ing parts of this collection have already been published : Gaii Insti- 
tutionum Commentarii IV. by HefHer; Gaii Institutionum Ubri II ex 
lege RoTnana Visigotharum, by Bocking; Ulpiani fragmenta^ by Bo eking ; 
Volusii Mceciani de assis distribuiione, Fragmentum Sexti Pomponii, Do- 
sithei Literpretamenta, Fragmentum veteris Icti dejure Jisci^ Fragmentum 
Modesiinif by B6cking; Julii Pauli Receptee Sententieehy Amdts; Legum 
Mosaicarum et Romanarum Cdlatio by Blume ; the Codex Theodosianus, 
by Hanel ; likewise the Codex Gregorianus et Hermogenianus^ 

CORPUS JURIS CIVILIS. 
I. The Institutes.^ 

§ 98. Justinian's collections were in ancient times always copied sepa- 

(a) Hwo, Ind. font (appended to his above, $ 74-77. and Closrius, Hennen. p. 87- 
edition of Paoli Senfcentic Kec.) . Berlin, 1795. 105. 
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rately, and afterwards tbey were printed in the same manner. When 
taken together, they were indeed called at an early period, the Cor- 
pm Juris CivUis;'^ but this was not introduced as the title comprehend- 
ing the whole body. Each volume had a title of its own,^ until Diony- 
*iu$ Crothqfredus introduced this general title in the* second edition of 
his glossed Corpiu Juris Givilis (1604). Since that time this title has 
been used in all the editions of Justinian's collections. The older 
editions of the Corpus Juris, which are not uniform in the arrange- 
ment of its single parts, differ entirely in that respect from those of 
later date. The latter arrange them in this order: 1, Institutes ; 2, 
Pandects; 3, Codex; 4, Novels. 

There are sdll many manuscripts of the Institutes in existence.' 
Among the oldest known to us, are: 1. One of Bamberg, of the ninth 
or tenth century;^ 2. One of Turin, of about the same age ;' and, 3. 
One formerly of Seissenstein, likewise of the tenth century./ Of the 
principal editions,' the following may be mentioned: I. The editio 
princeps, Mayence, by Peter Schoyffer of Gemsheym. 1468. fol. 2. The 
editio Haloandrina by G.*Haloander. Nuremberg, 1529. 8vo. 3. The 
editio Cu^adana, by Jacob Cujas. Paris, 1588. 12mo.* J. B. Kohler 
founded his edition, published at Gottingen, 1772, upon this of Cujas, 
and added to it critical notes.* 4. The edition of Biener.^ 5. That of 
Bucher, fix>m an Erlangen manuscript.' 6. Thatof Itossberger, with a 

nei prodromas; edited by Beck. Leipsic, See also Rosshirt, Beitr. No. 1. note 1. and 

lwa,—Cla$nut, Hermen. p. SJMe. p. 105 Dirkaen in the Z. £ gesch. R. W. VoL 1. 

Beqo. No. 16. Upon the manuscripts of the Insti- 

(o) In contradistmctlon to the Corpus Jnria tutes, see Schretder, Prodromus. p. 35 seqq. 
Canonici* The first suggestion for the title and also Clossitu de vetustis nonnullis mem- 
Corpus Juris, may have been found in the branis. Dorpat, 1827. 
wonis " Corpus onmis Bomani juris," used Id) Schrtuler, 1. c. p. 36. — Rouihirt, 1. c. 
bv Livy in lib. 3. 34., in speaJiing of the \e) This remarkable manuscript was first 
twelve Tables. The term Corpus Juris discovered in 1820, by Clossius, in the Rcnral 
-w^as used by Justinian with respect to all the Library at Turin. See about it Schraaer, 
Bources of the Roman law in const, un. pr. 1. c. p. 55. XC. and Savigny, R. R. im M. A. 
C. 5. 13. The expression Corpus juris civilis Vol. 3. p. 655. 674., where the Turin gloss 
-w^as ftequently applied to all the collections will be found. — Schroder in the Tub. krit 
of Justinian, m ttie twelfth and thirteenth Z. Vol. 1. p. 119.— Hugo, R. G. s. J. 3d edi- 
centuries. Savigny^ R. R. im M. A. Vol. tion. p. 86. 

3. p. 478. — Dionysius Gothofredus how- (f) See Eckhardt^ Hermen. jur. 1. c— 

erer was the first who applied it as a title Schroder, Civ. Abb. p. 201. — Schroder, Fn>- 

embracing all the collections of Justinian in dromus. p. 66. 

one work (l604), although they had previously {g) Concerning the old editions, see Sehra* 

been comprehended in the edition of Bau- dcr in Hugo's Civ. Mag. Vol. 4. p. 439.— ^ 

doza (1593], under the general title : Univer»i Schroder, Civ. Abb. p. 505. Also Spangef^ 

Juris Civilis in quatnor tomos distributi Cor- berg, Einl. p. 456. 

pus. (k) See respecting this edition Hugo, Civ. 

[b) Thus the first volume was called IH- Maf . Vol. 3. p. 238. 

Sestum velus ; the second, Infortiatum ; the (t) Wustemonn in his preface to Theophi- 

lird, Digestum novum; the fourth, Codex lus. p. 9 se^q. 

repetitcD prtelectionis ; the fiflh, Volumenpar- (k) Published, Berlin. 1812. It contains a 

vum, or simply Vdumen. See below, J 104. list of the diflerent editions. (Reviewed by 

and Savigny, I c. p. 478. Hugo in the Gott. gel. Anz. 1813. p. 1345.) 

{c\ Eckhardt, Hermen. jur. edited by (A Published at Erlangen, 1826. Compare 

Walch. p. 143. — Schroder, Abh. aus d. Civ. with this Hunger's Cnticae observationei 

&. VoL 1« p. 19Q,--Spa7igenberg, Einl. p. 532. in Cod. Heilbronnensem. Erlangen, 1826. 
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German translation* 7. The synoptical edition of the Institutes of 
Justinian and Gains, by Klenze and Bdcking> 8. The edition of 
Schrader, which forms the first part of the Corpus Juris Civilis, edited 
by him in conne^Lion with several others.® 9. That of Vogel.' 

II. The Pandecta. 

§ 99. Among the manuscripts of the Pandects , the Pisa or Florentine 
MS. is by far the oldest,' the most celebrated, and the most valua- 
ble; though it contains many specimens of the ignorance of the 
transcribers, and is defective in the 48th book/ All the other manu- 
scripts, which were for a long time erroneously considered to be 
nothing but copies of the Florentine, were called manuscripta vulgcUa 
or codices vulgati^' to distinguish them from it. The Florentine copy 
was probably made in the seventh century by a Greek at Con- 
stantinople, whence it was brought to Italy. It was first found at Pisa/ 
and continued there up to the year 1406, when it was removed to 
Florence, where it still remains.^ An examination and comparison of 
this manuscript, was first undertaken by Polizian (who died 1494), and 
continued by Bolognini (d. 1508) and Augustin (d. 1586).* Lelio 
and Francis Torelli (father and son) published the first printed edition 
of it at Florence, in 1553.' This, however, was not merely a copy ; 
for the passages that gave no sense were amended, and defective 
places supplied from the manuscripta vtdgata, the changes derived from 
the latter being distinguished by certain marks. The last careful colla- 
tion*of the Florentine manuscript was undertaken by H. Brenckmann, 
the results of which are given in the notes to the Gottingen edition of 
the Corpus Juris Civilis."* 

Different editions^ — The printed editions of the Pandects differ 
greatly from each other, as regards the I'eadings they contain. They 
are divided in three principal classes," and follow either: 1. the lectio 

(a) Pabliahcd at Berlin, 1839. (Reviewed (A) It was generally believed for a long 

by tSchrader in the Tub. kriL Z. Vol. 6. p. 41.) time, that this manuscript was discovered at 

{b) Berlin, 1829. (Reviewed by Unlerholz- Amalfi, and was presented by Lolharitw II. to 

iter in the Tub. krit. Z. Vol. 6. p. 29. 42.) the citv of Pisa ; bnt this sappcsition has 

ie) Bee below, $ 105 in notis. been shown to be unfounded, by Asti (1723), 

a) Published at Leipsic, 1833. and again by Grandi (1727).— ^m^o, R. O. a 

e) Its date is commonly placed in the se- J. p. 451. — iSavigny, R. R. im M. A. VoL 3. 

venth century ; all the other manuscripts of p. 83. 

the Pandects now existing are much mors (t) Ftirtter in the Z. f. gesch. R. W. VoL 

recent. 3. p. 371. 

(/) See Hugo, R. G. s. J. p. ^,—8pan- (*) Haubold, Inst, lit J 43. No. 105.— ^a- 

genberpr, Einl. p. 405.— Haubold, Inst jur. go, R. G. s. J. p. 233. 

dogm. i 274. il) Hugo, 1. c. p. 238. 

(g) Brenckmann, Historia Pandectamm. (m) Spangenberg, Einl. p. 448 seqq. 




5. 405 seqq. 497 seqq. — Schroder, Abh. aus p. 425. — Savtgny, R. R. im M. A. VoL 3. p. 
. Civ. R. VoL 1. p. 337.— Sortyny, R. R. 410 seqq.— ^rwn^iief/, Hist jur. P.IL cap. 5. 
im M. A. VoL 3. p. 148. VoL 3. p. 410 seqq. $ 1. 
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Florentina s, litera Pisana, that is, those readings which are found in 
the Florentine manuscript;' or, 2. the lectio vulgatn s. BojumieTins, 
that is, the revised text which the glossators derived from the Floren- 
tine manuscript and other original copies of the Pandects, by critical 
examinations and selection, and which was thereafter referred to in all 
the later manuscripts;^ or, 3. a lectio mixia, that is, a text formed by a 
critical selection from the Florentine and the vulgate readings. 
A highly celebrated edition of the last kind is the Haloandrian, pub- 
lished by Gregorius Haloander, at Nuremberg, in 1529, in 3 vols. 4to.; 
whence its text is sometimes called the lectio Norica. Haloander used for 
this edition not the Florentine manuscript itself, but Polizian's and 
Bolognini's collations of it.^ 

Division of the Pandects into three parts. 

§ 100. A very old division of the Pandects, which originated in the 
time of the glossators, and has beeli followed in almost all the manu- 
scripts and editions of them, from that period down to the early part 
of the sixteenth century, is that into three parts or volumes; the first of 
"which was called DigestumVetus, the second Infortiatum, and the third 
Digestum Novum. The Digestum Vetus, or the first (oldest) part 
of the Pandects, embraced Lib. 1. to Lib. 24. Tit. 2; the Digestum 
NovutJif or the last part of the Pandects, originally commenced with 
the words '* tree paries" in Fr. 82. Dig. 35.2., and extended to the end of 
tlie Pandects. The glossators at Bologna had at first only these two 
parts ; but when they afterwards received the middle or second part,*' 
Uiey separated from the Digestum Novum the beginning it had then, 
as far as the end of the 38th book, and added it, as the coherence of the 
subjects treated therein required, to the second part of the Pandects. 
From this enlargement the second part received the name Jbtfortiatum 
(it is never called Digestum Infortiatum). From that time the Infortia- 

f 

(a) No edition contains the pure Floren- de condict ob tarpem camaxu et de testibiu. 
tine text, not even that of Torelli ; bnt moBt Tubingen, 1819, pref. p. 24. — Tlie lectio vnl- 
of it has been embodied in the editions of ^ta may be found in all editions earlier than 
Jivssard (Lyons, 1521), of Pacius (Geneva, Polizian's and Bolognini's collations. The 
15S0, fol.|, of Charondas (Antwerp, 1575, fol.), later editions contain a mixed text. ThibatU, 
of CotUius (Lyons, 1571. 1581.), and in the Vers. Vol. 1. p. 293. 

Oebauer-Spangenberg edition (Gottin^n, (r) Gothofred's editions, which were for a 

1776, 4to^. Concerning these several editions long time erroneously supposed to be edi- 

see Ththaut, 1. c. ; and with regard to the tiones vulgats, are mixed editions, and 

older editions, Sehrtider, Abh. ans d. Civ. follow principally the Florentine manuscrijit. 

R. Vol. 1. p. 357. Idem, Civ. Abh. p. {d) This part was never entirely lost in 

363. Italy, as many have supposed from the fact 

(b) Savignf, 1. c. Vol. 2. p. 1 47. Vol. 3. p. 424- that it was not originally found by the glos- 
449. — Cramer, Tit. Pand.& Cod.de verbomm sators at Bologna. Bee Betrtoirts in rubr. 
significatione. Kiel, 1811. in the preface, p. tit D. solute matrimonio ^vith which the In- 
13 seq. — Clossius, Descriptio codicum (juo- fortiattim commeDces|, woere he sa^s " boo 
rnmdam manuscriptorum Dig. vet. ; with a volumen (Infortiatum) nunquam fuit amis- 
pre&ce by Schrader. Weimar, 1818. See sum. Seinper enim fuit totnm volumen Pan 
the preface and p. 871. — Schrader, Titt. D. dectarum Pisis, et adhnc est" 
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turn coDtained therefore Lib. 24. Tit. 3. to Lib. 3B, inclusive; and the 
DigeUum Novum extended from Lib. 39. to the end of the Pandects.* 

III. The Code. 

§ 101. Many manuscripts of the Code are still preserved, but none 
of them equals, in celebrity and completeness, the Florentine copy of 
the Pandects. During the empire of the German tribes in Italy, the 
manuscripts of the Code, as tliey were used at that time only for prac- 
tical purposes, were greatly mutilated. The three last books were 
entirely excluded; because, as they related chiefly Xfi public law, 
they were considered as inapplicable to Italy : and in the first nine 
books many single constitutions were omitted.^ It was for this reason 
that lectures were delivered only on the nine first books, and that they 
alone were contained in the older printed editions ; in later times, 
however, the three last books, separated from the nine first, were taken 
into the volumen parvum (§ 104). Among the editions of the Code 
which deserve to be particularly noticed, are the editio Haloandrina 
by Gregorius Haloander, 1530, fol.; the edition of Contius (Paris, 1562, 
fol.); that of Russard (Antwerp, 1567, fol.); and that of Charondas 
(Antwerp, 1575, fol.).* In the Gebauer-Spangenberg edition of the 
Corpus Juris, there are noticed, besides the readings of the four last- 
mentioned editors, also those of the Gottingen manuscript of the 
Code.^ 
% IV. Novels. 

§ 102. The editions of the Novels differ from each other much more 
than those of any other part of the Corpus Juris. This is explained 
by the fact that the Novels did not form a body, that they had no in- 
trinsic coherence, and that it was not till after the lapse of a long time 
that many of them were discovered and embodied in the editions.* The 
various editions of the Novels do not well admit of classification ; and 
hence we can only indicate the characteristic features of each/* The 
following deserve particular notice : 

(a) An biBtorical accoant of this division by Walch, p. 155. — 8ckr€tder, Abh. aus d. 

of tne Pandects is ^ven by Odofredus in diT. R. Vol. 1. p. 287. — Spangenberg, EioL 

Dig. veins, L. jus civile 6. de just et Jpro; p. 547. 

in Infortiatum, initio, and L. 8S. ad L. Falc. (c) Spanrenberg, Einl. p. 138. — Savign^, 

Tcrb. tre» paries ; in Di^. novum, initio. — It.IL.imM. A. VoL 3. p. 449. — Niebvkr in 

hey nit, Opuscula academica, Vol. Sd, p. 315. tbe Z. f gesch. R. W. Vol. 3. p. 369. 

— bpangcnberg, Einl. p. 117. — Eichhorn, R. {d\ Concerning the old editions, see Sehror 

O. Vol. 2. $ 267. note g. — Hugo, Civ. Mag. der, L c. p. 304. and in his Civ. Abh. p. 443.— 

Vol. 3. p. 183. VoL 4. p. 85. VoL 5. p. 1. Spangenberg, EinL p. 463. See WtiU\n]aM 

475. Vol. 6. p. 34. — Hugo, Encycl. p. 244. — work on the leges restitute of the Code. 

Savigny, R. R. im M. A. VoL 3. p. 390. Vol. Breslau, 1830. Sec also the Rhein. Bins. Vol. 

4. p. 482. VoL 6. p. iiB.—Puchla in Schunck's "5. p. 121. and above, $ 70. 

Janrb. Vol. 7. p. 129. — ^i^au/endcoriginepar- (e) About the existing manuscripts of the 

titionis Di^estorum, Grottingen, 1839. — SU- Novels see Eckhardt, Hermen. jus. p. 161.— 

pkan de engine partitionis Digestonun, Jcc. Spangenberg, EinL p. 561. — Biener in the 

Gottingen. 1839. Z. f. gesch. R. W. VoL 5. p. 338. 

{b) Soe EckKardi, Hermen. juris. Edited (/) See ThibaiU, Vers. VuL 1. No. 14.— 
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1. The firet printed edition of the Novels. Rome, 1476, fol., which 
contains, the old collection of the glossators, consisting of 97 Novels 
{versio vuJgata), 

2. The first critical Greek edition with a new Latin version, is that 
of Gregarius Haloander, at Nuremberg, 1531. fol. Soon after, another 
edition was published at Basle, 1541. fol.; the Greek text of which is 
founded on that of Haloander, but contains many arbitrary emenda- 
tions. In its Latin text the versio Haloandrina and the vulgata ai'e put 
side by side. 

3. The edition of H, Scrimger, published at Geneva, 1558, which 
iumished only the Greek text, contains 25 Novels more than Haloan- 
der's ; but on the other hand, it omits four which were comprised in 
the latter. A Latin translation of the Greek text of the Novels omitted 
by Haloander, and published by Scrim ger, was furnished by H, 
Agyl€BU8, Cologne, 1560 ; reprinted at Basle in 1561. The following 
are much more complete than those which have been mentioned : 

4. The editions of ContiuSj containing the Greek and Latin text, 
with a new aiTangement in the order of the Novels, published at Ly- 
ons, 1559, 1566, 1571. The edition of 1566 was reprinted at Lyons, 
1581. The Latin text of Contius was afterwards embodied in Gotho- 
fred's edition. 

5. That of Simon Van heeuwen (in his edition of Gothofred's Corpus 
Juris Civilisy Amsterdam, 1663, fol.), which contains also the Greek 
text. Homhergk zu Vach founded his new Latin translation (published 
at Marburg 171 7, in 4to.) u^on this edition of Van Leeuwen. 

6. That of Gebauer and Spangenherg (contained in their edition of 
the Corpus Juris), which is the latest and roost complete edition of the 
Novels. It contains, besides the texts to be found in Van Leeuwen's 
edition, the entire translation of Hombergk with its supplements and 
most important various readings. 

7. Lastly, two Novels (Nov. 62 and 104) have been edited for the 
first time in a complete state by Savigny /' a constitution of Justinian, 
wholly unknown before, has been published from a Vienna manuscript 
by Biener ,•* and the Novel 87 has been completed by C /. A. Eriegd 
from Venitian, Florentine, and Vienna manuscripts.** 

Appendices to the Corpus Jaris Civilis. 

§ 103. Besides Justinian's collections, there are in roost of the edi- 

Spangefiberg, Einleitung, p. 470. — Biener, (a) 5aw^y in the Z. f. gcsch. K. W. VoL 
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cions of the Corpus Juris Civilis Beveral appendices to be found; some 
of which were introduced by the glossators, and others by later editors. 
They contain : 

1. The 13 Edicts of Justinian, which, properly speaking, are Novels 
(§71, note g), and which might have been embodied in the collection of 
the Novels with more propriety than many of the Novels of Justinian's 
successors and eparchs. • 

2. Five constitutions of Justin the younger. 

3. Four constitutions of Tiberius the younger. 

4. Some other constitutions of Justinian,* Joistin, and Tiberius. 

5. The 113 Novels of the emperor Leo (§ 76). 

6. A constitution of Zeno de novis operihttt, 

7. Several constitutions of different emperors, under the title Jut- 
peratoria Constitution's, 

S. Canones sanctorum et venerandorum Apostdlorum, 

9. The lAhri Feudorum,* a collection of Lombardian feudal law and 
customs and German feudal laws of the twelfth century, which still 
continues to form the chief source of the feudal law of Germany.^ 

10. Some constitutions of Frederick XL, from which the AMthaUic<B 
Fridericiana were inserted into the Code (§ 81). 

{a) The most remarkable among them \a bv Hugo in the G^tL gel. Anz. 1828 

te Sanctio pragmatica, Propetilione Vigilii Na 146. and by Biener in the Tub. kriu Z. 

{me above, $ 78). Vol. 5. p. 167. — Ixupeyrei, Ueber dir Entste- 

{b) Eiekkom, R. Q. Vol 2. $ 878.— Pnts hang der Libri Feadonun. (On the Origin of 

de originc libronxm feudornm. Gouingen, the Libri Feadoram.)BerUn,1830.(&eviewed 

W05.-— 2?t>c*, Literirgeschichte des Longo- by Hueo in the Gott. gel Anz. 1830. No. 65.) 

bard. Lehnreefats. UaUe, 1828. (Reyiewed ^EicMbom, kn. ciL 



• The ConBaetudines or Libri Feudoram (originally a private collection), were com- 
piled f^ut the middle of the twelfth century, at Milan. The eources from which 
this collection was composed were a number of treatLses, judgments, documents, and 
oilier writings of the eleventh and twelfth centuries, on subiects of the feudal law of 
Lombardy. The glossators lectured and commented on this compilation, and Accnr^ 
sius made it a subject of his glosta ordinarieu According to OdofiWus, it received its 
present shape from Ugolinus de Fresbyteri. In the Corpus Juris glossatum it was 
appended to the Nov^ as a tenth Collation, and was thus introduced, together with 
the Boman law, into the various countries of Europe. In Germany, in particular, it 
acquired the force of a subsidiary law at the same time and in tlie same manner as the 
Boman and canun laws. The method formerly puisued in lecturing on the Libri Feudo- 
rnm, was similar to that followed in the study of the Roman law ; but in later times, 
the systematic method was applied to the feudal law alto, and the latter was cuuitidcred 
ev«n as an independent branch of legal science. Though, during the last fiity years, 



vuious attempts have been made by European governments to relieve property from 
the burdens of feudalism, yet in most countries tne private relations which originated 
under the feudal system still remain. 

The Libri Feudornm is usually divided into two books, and these again into titles. 
In citing, the number of the book is placed- first, then the word Feud.^ and after it the 
number of the title ; thus, for instance : ' 

I. Feud. 28. 11. Feud. 58. 
The later additions appended to the Libri Feudornm, open with the 59Ch title of the 
Mooad book, and are called capiiula eatraorOnaria, 
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11, Two coflBtitacions of Henry VU. (Extravagantes) on the crtmem 
IcBsa majestatis and rebellion, of the year 1312. 

12. The lAherdepcLce Ckmstantia, which contains the treaty of peace 
which the emperor Frederick I. made with the allied municipal towns^ 
ofLombardy. 

Besides the above, several editions (for instance that of Van Leeur 
nfen) comprise also the fragments of the Twelve Tables, of the Praeto- 
rian Edict, and of several Roman juiists, especially of Ulpian, Paulus, 
and Gains ; but only a small part of these are genuine. In the edition 
of Baudoza (Lyons, 1593. P. IV. p. 935), even the Golden Bull of 
Charles IV. has been embodied. 

Editions of the whole Corpus Juris. 

§ 104. The editions of the whole Corpus Juris Civilis may be divided 
into the glossed and the non-glossed.* 

/. Oloiied, 

The glossed editions generally consist of five volumes. The first 
contains the Digestum vetus; the second, the Infartiaiium i the third, 
the Digestum navum (§100); the fourth embraces the first nine books 
of the Code ; and the fifth, which generally has the title Volumen legum 
parcum, but is often simply called Volumen^ contains the three last 
books of the Code, the Novels, the Lihri Feudorurny and the Institutes.^ 
The most celebrated of the glossed editions are the following : 
1. That published at Lyons by the brothers Sennetan, 1549, 1550, 
in 5 Vols. fol. 
. 2. That of Ant, Contius^ at Paris, 1576, in 5 Vols. fol. 

3. The Corpus Juris Cicilis Glossatum ex recensione DUmysii GatJuh 
Jrediy first published at Lyons, 1589, in 6 Vols, fol., without the title. 

Corpus Juris, &c. ; but afterwards with that title, in 1604 ; and finally, 
enlarged and improved, in 1612. 

4. The one edileA studio et opera Johannis Fehii, zX, Lyons, 1627; 
also in 6 Vols, fol.* 

//. Tlic Non-Glossed. 

§ 105. The non-glossed editions are subdivided into those which con- 
tain (Qffplanaiary notes of later jurists, and those which contain only the 
teity with or without the various readings. 

A. The best editions with notes are the following: 

1 . That oiJj, Russard, under the title, Jus Civile. Lyons, 1560, *61, 

{a) Sammef, HermencatiX $ IS. Spangen- (or in some copies : Geneva, 1593.) and 1600, 

ber^f Einl. p. 645 seqq. is sometiincp, but very nndescrvedly.clasiaed 

U>)SpangrTd)trg, EinL p. 127. amoni? the better plosscd editions. JIvgo, 

(c) The edition of Baodosa. Lyons, 1593. II. G. s. J. p. 31G. and Civ. Mag. Vol. 3. p. 129. 
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in 2 Vols. fol. Afterwards at Antweip, 1566, '67; and again, ibid. 
1569, '70, in 7 Vols. 8vo.« 

2. That of CmUius. Paris, 1562, in 9 Vols. 8vo.; Lyons, 1571, 15 
Vols, \2xno, ; and again, in 1581.* 

3. That of Charandaa, Antwerp, 1575, in two Vols. fol. containing 
a selection of the notes of Russard and Contius. 

4. That of Faciusy Geneva, 1580. fol., same place and year, in 9 
Vols. 8vo. 

5. That oiDimysius GotJiofredus/" Lyons, 1583, 4to. ; reprinted, Frank- 
fort, 1587.** 2nd edition improved, 1590, in 2 Vols. fol. ; 3rd edition with 
further improvements, Geneva, 1602. 4 Vols, fol.; 4th edition, Lyons, 
1607. 2 Vols, fol.; Geneva, 1614. 4to..; ibid. 1615. fol. The fifth and 
most complete edition with the notes of Dionysius Gothofredus, was 
edited by his son, Jacob Gothofredus. Geneva, 1624. fol. This bas 
been frequently published since ; and among tbe different editions we 
may in particular mention that of Antnmus, Lyons, 1652 and 1662. 
4to. 

6. One of the best and most elegant editions, with notes, is that 
which was prepared by Simon VanLeeutoenfrom the last edition of Gotho- 
fredus. Amsterdam, 1663. fol. It contains, besides Gothofredus's 
notes, the annotations of many others, and has been reprinted, Frank- 
fort, J663, Leipsic, 1705, 1720, and 1740, in 2 Vols. 4to.* 

B. The most important editions without explanatory notes, are : 

1. The republication of the Haloandrian text. Basle, 1541. fol.; 
reprinted at the same place, 1570, in 3 Vols. fol. 

2. The Amsterdam edition printed by Elzevir in 1664, with the 
well known error in the heading of the fifth book of the Pandects :' 
** pars secundtis." The later editions are those of 1681, 1687; and the 
most correct that of 1700. 8vo. 

3. The Corpus Juris Academicum, by Freieslebm, Altenburg, 1721, 
Basle, 1734; and many editions sinoe, at each of those places. The 
Altenburg editions contain merely the text. The Basle editions give 
also parallel passages. 

4. The critical edition commenced by G. C. GehoMeTf and completed 

[a) Ru9sard in his edition has incladed theless Gothofred's editions are valaable 
many passages, between the marks || |l, to for the many parallel passages and ex- 
show that they wore not contained in all the tracts from the best jurists, which they \»n- 
mannscripts. — i^jpangenbere, Einl. p. 442. tain, and on account of their references to tbe 

[b) In this edition only Uie Institutes and Basilics, &c. Gothofred's editions vnthout 
Code were published by Contius. iSpangen- notes, are of little value. — Gebaver, Narratio 
berg, E'lnl. p. 808. de Rrcnckmanno. Gottingen, 1764, $ 29-^5. 

[c) The selection of the text is very bad, — Tkibaul, Vers. Vol. 1. No. 14. 

and the notes are full of useless repetitions, {d\ The Frankfort reprint of 1663, in quar- 

and of objections (immo) taken from passages to, distinguished by four joined hands on its 

apparently contradictory, without any at- title-page, does not deserve the praise which 

tempts to reconcile th^m. See tStruvtft is so generally bestowed upon it 

Qothofredi immo. Frankfort, 1695. Never- (c) Thereprintofl740 ismachapprovedof 
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after his death by G. A, Spangenherg, Grottingen. Ist Vol. 1776 ; 2d 
Vol. 1797. 4to. It contains many various readings and critical notes.* 

Much has been done of late to furnish good critical editions with 
explanatory notes. Schrader was the first to show the way and give 
directions how to accomplish this,^ He has himself, with the assist- 
ance of Clossius, Tafel, and Maier, long since commenced the* publi- 
cation of an edition of this description. The first volume, containing 
the Institutes, has already appeared.^ 

Besides this great undertaking of Schrader, several smaller editions 
of the Corpus Juris Civilis have since been published at Leipsic, which 
merely contain the text and the most important various readings ; 
among which those of Beck^ and of the Kriegel brothers' are the 
best. The Kriegel brothers, in their notes on the Institutes, refer to 
the Institutes of Gaius, to Ulpian, and to the Basilics; and their notes 
upon the Pandects contain abundant references to the three branches 
of the Fragments and their arrangement (§ 63), to the Partes Diges- 
torum (§ 65), and to the Basilics and the scholia on them throughout. 
It may also be mentioned that a German translation of the Corpus 
Juris Civilis has been published under the superintendence of Otto, 
Schilling, and Sintenis./ 

• EdiUonew reconeinaatm and CkrestavuUiei. 

§ 106. Besides the editions of the Corpus Juris already enumerated, 
there are others called edUionea reconcinnatcB^ i. e. those in which the 
text of the Fragments and Constitutions has been arranged by the edi- 
tors in a systematic order, chosen by them for the purpose of exhibit- 
ing in connexion all the scattered passages on the same subject. To 
these belong: 

1. Eusebii Begeri Corpus Jwi» Civilii reconcinnatwn, in tres partes 
dittributumy cumprc^. L, B, De Senckenberg. Frankfort and Leipsic, 
1767, 1768, in 3 Vols. 4to. 

2. Pathier, FandecUB Justimanea in novum ardinem digesUis^ cum legi* 
bus Codicis et NaveUis, &c. Paris, 1748-52. Afterwards at Lyons, 
1782, in 3 Vols, fol.; and again at Paris, 1818-21, in 3 Vols. fol. 

{a) Qott gel. Anz. 1797. p. 1065-1088.— id) Of Beck't edition (with notes) the ibvt 

Jen. Allg. Lit Zeit. 1804. No. 19. — 8pangenr ▼olome appeared in 1825 and 1826, in two 

iertr, BinL p. 451. parts, containing the Inatitates and Pandects 

{b) Sckrcider, Abh. ans d. Civ. B. VoL 1. — the second Tolnme in 1831 and 1836 con- 
No. 6. Idem in Hutrtft Cir. Mag. Vol. 4. taining the Code and Novels. The present 
No. 14. Idem L c. Taboye p. 91, note bX — Editor refers the reader to Beck's itereotypo 
Wening, in the Muncb. Allg. Lit Zeit 1819. edition, withoat notes, pablidked in 9 vols. 
Ko. 13. Leipsic, 1829 and 1837. 

(e) Corpns Jnris Civilis edited bv Schrader, (s) Pablished at Leipsic fix>m 1828 to 1837. 

wtth the asnstaoce of Tafd, Clostiui, and 4to. Stereotyped. See concerning it Schrader 

Maier, Vol. 1. Institutes. Berlin, 1832. (Re- in the Tub. krit Z. Vol. 6. p. 41. Ehen, Allg. 

viewed by Hwo in tho (aMtt. geL Am. 1832. Jnrist Zeit 1830. p. 371. 

Ho. 170. 171.) (/) Laipsio. 1630 to 1833, in 7 YoIm, 

7 
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3. CfarestomathieSy or sdectionB of die more impottant patBagw 
firom the sources of the Roman law» have been published by Domat,* 
Seidensticker,^ Hugo/ Cropp,' Sayigny/ HaubokL/ Pemice/ FuxsteD* 
thai/ Heimann,* and Blondeau.^ 



(a) />9iiia<, Legnm delectufl exlibfia Di- («) Sa^igny, Stnunlmig tou Pi'iwuliiul- 
geftomin et Codicw. PariB, 1700. 4to. Am- len aosdem CorpoB Jvria. Berlin, 1898. 
■terdam, 1703. 4to. Also in bis LoiBciyiles (/) /fau^U,I)octrinflBPandectanim line- 
dans tear OfrdrenatueL Paria,l713. 17S3. 1745. amentaoom locli daancia juris imprinua Jut- 
1756. 1767. 1777. The first edition appeared tinianei, dec. Leipsic, 1820. 8vo. 
in 1687 fseven years before tbe aathor's death), {r) Pemtce^ Orandrias der Geschichte^ AI- 
in 1 VoL 4to. Tlie edition of 1733 much im- tetthomer nnd Institntionen des Bfdmiaolwn 
proved, was published in 9 Vob. with a sap- Rechts. (Outlines of the history, antiqxutie^ 
plement; that of 1777, by De Jouv, is the and institutes of tbe Roman law.) 8d Edition, 
most valuable. (An English translation of Halle, 1824. 8vo. 

Domat's Lots civiles was pabUsbed bv Dr. (A) FuntentJuUf Chrestomathie von Be- 

Strahan, with remarks on the material differ- weisstellen xu Thibau^s System. 9 Vols. 

enoes between the civil and English common Berlin, 1828 and 1829. and xu Wening^t 

law; under the title : The Civu Law in its Lehrbuch. 1 VoL Berlin, 1889. (Chreatoma- 

natural order. London, 1733.) thies oontaininff the principal nassages cited 

iff) SeidenstiekeTf Corpus juris civilis in in 7%i6att^ and H^ota^i works on the Pan • 

Glireatomathiamcontractum. Gottingen,1798. decta.) 

8vo. (t) Hermann, Sammlung von BeweiaMd- 

(c) Hugo, Chrestomathie von Beweisstel- len zu Mackeldey's Compendium. 3 Vols, 

lea. (Selection of principal passages.) Berlin, Giessen, 1833. 

1803. 1807. 1830. {k) Blondeau, Chrestomathie, ou choiz de 

(A Croppf Loca Juria Bomajii aelecta. teztes pour un cours A^mentaire da droit 

HMelbeiv, 1815. 6vo. priv^ dea Romains. 4 Noa. 1830 and 1833. 
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SIXTH DIVISION. 

MXTB0D6 OF TBACBING, AND LITERATUBE OF THB ROMAN LAW. 

In CreneroL 

§107. The positive law may be treated in three diflfeient methodt*— 
exegetically» dogmaticaUy, or historically. £ach of these metbods has 
a value and advantages of its own, and each needs more or less the 
assistance of the others. Exegesu forms the first and principal basis 
for the scientific treatment of positive law ; dagmatict exhibit the law 
as it actually exists, in its whole extent and practical applicability ; and 
legtd Mstory presents the historical and political reasons for the actual 
law, and thus enables us to ascertain its true meaning and spirit. Exe- 
gesis, dogmatics, and legal history, ought therefore always to be united 
to each other ; although, according to the special purpose for which 
the author labours in his writings, or the professor in his lectures, one 
or the other of them may be considered as the primary or main object ; 
and it is only in this respect that the distinction usually made betweea 
exegedcal, dogmatical, and historical writings and lectures^ is of uiy 
importance or significancy.' 

Method of the Glossators. 

§ 108. The glossators pursued, in their writings as well as their lec- 
tures on the Roman law, the exegetical method chiefly. They illustra- 
ted the text of Justinian's collections, which formed the foundation ot 
their writings andlectures^ partly by brief summaries of the contents of 
die several titles (mmmm) ; and partly by explanatory annotations on 
single passages (glcmce)^ which were sometimes also called apparatus 
when they extended in the manner of a running commentary over a 
whole title .^ This method continued to be followed for a long time after- 
wards in Italy and France, as weU as in Germany, when, after the 
introduction of the Roman law,* it became the subject of instruction in 
llie universities. 

Later Methods. 

§ 109. But when, in course of time, lectures on several other branches 
of legal science were introduced, the attention given to the exegesis 

(a) With regard to the various methods of feri, Erurt. F. 1. No. 1. and the works oiled 
teacning the Roman law, see Hauhold^lBaL above,^ 18. note b. 

Jsr. doffm. Edited by Otto. J 23-34.— PofcA, (A) Spangenberg^ Einl. p. 255. — Savignp 
Bneyclopftdie. 3d Ed. p. 177 seqq.— iSeu/- R.a.imM. A. Vol, 3. p. 497.523. Vol. 4 and 5 

• 

* In Ae earlier times, when casuistiy was still in vogue, and the art of systenaatHriag 
and generalizing the science of law was but little known, the legal method was doabtr 
1ms the moat proper to be pursued. More recently, however, a great chm^ has 
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of the Roman law was necessarily diminished, and the limits of the 
study were contracted. On this account, in the 16th and 17th centuries, 
compendiums of the Pandects, and afterwards even of the Institutes, 
were written, which prepared the way for the dogmatical method of 
instruction. In all compendiums of the Roman law thus puhlished, 
the order of the titles of the Institutes and Pandects (the so-called legal 
arrangement, secundum ardinem Lutitutianum or IHgertorum) was at first 
ohserved ; and according to this order the lectures were for a long time 
deHvered in the German universities.* Almost all the modem com- 
pendiums of the Institutes and Pandects, however, follow the system- 
atic order chosen hy their authors ; but at the same time they diflfer 
greatly from each other in their plan and contents. The history of the 
Roman law is at present sometimes joined to works and lectures on 
the Institutes, and sometimes treated separately. 

Lnportance ofExegetical SlMdy, 

§ 1 10. In Germany, at the present time, the hbtorico-dogmatical lec- 
tures on the Roman law are the most common and most popular. 
They are undoubtedly the best adapted to the first study of the law ; but 
it is to be regretted that this should, as it actually does, occasion a 
neglect of the ezegetical lectures on the sources themselves. Nothing 
can be more desirable than the introduction to a greater extent of 
exegetical lectures on the text of the Institutes, and on select passages 
of other parts of the Corpus Juris, and likewise on Ulpian, Gaius, and 
the Vatican Fragments.^ The only way of obtaining a sound educa- 

(£A HurOf Encyd 7th edition, p. 341-354. poflite method, begin with the practical (the 

— Takk, £iicycL 3d edition. $ 91. The In- tingle actitmu) and doie with the theomicat 

stitatet, following the plan adopted by Gains, ^art. The modem writers (among tfiem 

are founded on the principal division into^'iM Mackeldey) have established an entirely dif> 

per$onartim and^'iM rerum ; the obligaiionet feient system. 

were indnded u the jns rerom, and the {b) Hugo, Ciy. Mug. VoL S. p. S51. Vol. 4. 

practical part, or actionet, were appended to S37. — Schroder, ibid. VoL 4. p. 411. — Fakk, 

the whole. The Pandects pnrsamg the op- L c. p. 183. 

taken place in this respect: the sdence has attained a far higher degree of develop- 
ment; and the acadenucal study of the law has been greatly eztendea. The fiict that 
the modem jurist is obliged to give his attention to so many odier objecta, was'uiaddi- 
tioiial reason for the absmdonment of the legal arrangement, in oraer to abridge the 
study of the Boman law by a more systematic exhibition of its principles ai^ proTisiani. 
The following are the branches of legal science which, at the present day, are made 
the sabjects of special lectures in all the German universities : 1. The course of legal 
study. II. Private law, which is divided into : 1. R4)mant with respect to which lee- 
tores are deHvered for beginners on its history and the law of the Institates ; while the 
aoaq[>lete details of the Bmnan private law are reserved for the soHadled lectures on the 
law of the Pandects; and, 2. Oermam, which includes the laws of exchange, trade, and 
commerce, and also the feudal law. (See note * to $ 94.) The histoiy of the German em- 
pire and its laws (external legal histoi^r) is taught separately. III. Theonr c^ the German 
dvfl proceedinsB. Practical exercises in drawmg up forms Judgments, decrees, &c. ave 
nanilfyreierTedibr aaepanita oonneof lectures, calied the CiviJrfraeHewm, IT. Criminil 
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tion in the legal as well as in the otber sciences, is by a thorough stndy 
of the sources, which enables us to depend upon ourselves instead of 
blindly following others. 

LlTERATirilE OF THE ROHAN LAW. 

§ 111. We have already spoken at different times in the course of this 
work, especially in the Fifth Division^ of the sources of the Roman 
law which have been preserved. It only remains now that we should 
mention the principal works belonging to its literature, 

I. Bibliographical Works. 

Martini Liptnii Bibtiotheca realiB juridica. Frankfort, 1672. fol. post Stnivii et Je- 

mchenii curas multiB acceseiombos aucta. Vol. I. and II. Leipaic, 1757. fol. Snp- 

plexnentB to it have been published: 1.. to the Ist VoLby F. A. Schott, ibid. 1775. 

iol. ; 2. to the 2d Vol. by R. C. de Senckenberg, ibid. 1789. fol. ; 3. to the 3d, 4th, 

and 5th Vols, by L. G. Madihn, Broslan, 1817-1830. fol. 
B» O, StruvU Bibliotheca Jmis selecta. Jena, 1703. The eighth edition by Bnder. 

Jena, 1756. 8vo. 
• CamuSf Bibliotheque choiaie des Livres de Droit ; appended to his Lettres snr la 

profession d'Avocat Paris, 1772. 1775. 4th edition by Dupin. Paris, 1818. 8vo. 
C. Chr. WettpkeUf SystematiBche Anieitung znr Kenntniss der besten Bucher in 

der Rechtsgelahrtheit. (Systematic Surrey of the best Law Books.) 3d edition. 

Leipsic, 1791. 8yo. 
HeinrichJ, O. Konig^ Lehrbnch der allgemeinen jnristiBchen Literator (Compendium 

of Legal Literatore) ; especially the second volume. Halle, 1785. in 2 Vols. 8vo. 
J. S. Ersch, Literatmr der Jurispradenz und Politik; edited by Koppe. Leipsic, 

1823. 8vo. 
Von Ulmentiein, Bibliotheca selecta Juris Civilis. Berlin, 1822-23, in 4 Vols. 
Comp. also Hugo, Geschichte des Rdmischen Rechts seit Justinian. (History of the 

Roman Law since Justinian.) 3d edition, p. 58 and 59. 

II. Lexicographical Works. 

j?. BrisMnius de Verborum qus ad Jus Civile pertinent Signiiicatione. First edition. 
Lyons, 1559. fol. There have been many editions since, the last by J. 6. Heinee- 
oius, with a preface by J. H. Bohmer. Halle, 1743. fol. 



law and criminal proceedings. In many universities, the theory of criminal practice is 
dbo taught ; and mese lectures, catted the Critninal-nraeHeumf serve to make the stu- 
dents familiar with the forms used ia indicting, deiending, and sentencing crimimJs. 
V. Ecclesiastical law. VI. Natural law. VII. Law of nations and^German political 
law. Besides those enumerated, in the universities of the different states there are 
special lectures devoted to their own civil, criminal, ecclesiastical, and political law. 
Of late, and certainly with reason, the jurist is also requireA to have pursued academi- 
cal studies in the science of government, which is now taught in most of the Germaa 
universities in all its different branches. But tiie study of the Roman law, or, as it is 
oommonly called, the " study of the Pandects," is very justiy regarded on all hands as 
constituting pre-eminentiy the basis of a sound legal education ; for certainly nothing 
eaa be better suited to form and develope a legal mind and prepare tiie student for tiie 
mastery of all the other branchesof the law, or to fit him for any public office or employ- 
ment wherewith he may be intrusted. 
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J. tVunderliek, Additamentoraia ad B. BriMooil opiu de Va rii et um SignifiortMrnB fo- 

lomon. Hambmis, 1778. foL 
Andr, O, Crameri Si^plementi ad BriMomi opns de Verborum Significatioiie speoi- 

men 1. Kiel, 1813. Ato, 
k. p. Vieat, Yocabulariiun joria atriusqae. Lanawme, L759. 3 Yola. Sro. Naplea, 

1760. 4 Vols. 6vo. (Extracted from BruBonius). 

With regard to BriBBoiiius and the later editiona and enlargementa of hia wovk aee: 
H. E. Dirksen, in the BheiniBcbe Muaeom fur Jariapnidenz. YoL 2. p. 82. and in hia 

Sjratem der Jnriatischen Lexicographie. Leipeic, 1834. p. 30 et aeqq. 
IHrk§en, Spedmen Theaaui latinitatia fonthim Jnria Civilis Bomanoram. Leqafet 

1834. 
Idem, Mannale latinitatia fontiimi Jnna CiviliB Bomamonun, Themiri latinttalia epi- 
tome ; nine nnmben. Berlin, 1837-1839. 

III. Hkrmskkutical Works. 

l^al. O, FortUri Interprea, aire de interpretatione Jnria. Wittenberg, 1613. Allan 

Imig, 1710. and in £. Otto's Thesanma Juris Bom. YoL 2. p. 947-1068. 
F. RapoUa de Icto, sive de ratione discendi interpretandique Juiia Civilia. Naplea, 

1726. 8vo. 2d edition, ibid, 1766. Translated into Qennan with notea by Gtiean- 

ger. Stottgait, 1792. 8yo. 
Ck. H. Sekhardi, Hermenentica Joria. Leipsic, 1750. 2d edition with notes hj C 

F. Waloh, 1779 ; 3d edition with notea by C. W. Walch, 1802. 8to. 
H. O. WUHch, Frincipia et snbsidia HennenenticsB Joiia. Gottingen, 1799. 8to. 
J. 0» Sammet, Hermenentik dea Bechts, edited by Bom. Leipaic, 1801. 8to. 
TkibaMif Theorie der logischen Aoalegnng des Bdmischen Bechts (Prindplea of logical 

Interpretatiott of the Boman Law). Altona, 1799. 2d edition^ 1806. 8vo. 
W. F. Clo$Hut, Hermenentik des Bdmischen Bechts nnd Einleitong in daa Corpoa 

Juris Civilis im Grundrisse, mit einer Chrestomathie yon Quellen. (HenDMneatica of 

the Boman Law and Intiodaotioii to the Coipaa Juria Civilia, with aelaa eoctnoto.) 

fiiga and Dorpat, 1829. 8vo. 

lY. ExsGKTicAL Works. 
A, On the whole Corpme Jwrit. 

To this class belong chiefly, the GlossaAccursiana (§§ 80. 104) ; the 
notes of later jurists, especially of Dumymu Goikqfrediu to his edition 
of the Corpus Juris (§ 105) ; and properly all the works of Oujat^ which 
contain the most valuable exegetical observations on almost all the 
difficult passages of the Corpus Juris. The most complete editicms of 
his works are the fol^wing : 

J. Cujaeii Opera omnia. Edited by A. Fabrot Paris, 1658. 10 Yola. foL. 

J. C»;a«tt Opera omnia, studio etdiligentiaLiborii Banii. Naplea, 1722-1727. 11 Yols. 

fol. 2d edition by D. Albanensis. ibid. 1757 or 1758. 
J. Cujaeii Opera omnia. Yenioe and Modena, 1758-1783. in 11 Yola. ibl. (Thk ka 

mere reprint of the Naplea editkm, diffiaring only in the nomber of pagea.) Anodiar 

reprint is now commg oat at Munch. 



»1T. ▼!.] LlTBBATirUI OP TBS BOMAN LAW."" lOS 



The feUofwiog bookis ladifpeiiMbleto » omxpleite me of Ci^as's woviu: 

D. AibaiteiuU r ro mp tuarinm uniTenonim Openim Jac Cajacii. 2 Vols. fol. It ez- 
lulnti connectedly the Tarious lUiutntionB of Ci\jaB on Justmian^s and other law 
aomoea. The original edition waa poblished at Naplea, 1763, and u adapted only to 
the two Naplea editiona of Ci^*8 worka. A reprint of thii Promptaaty appeared 
at Modena, in 1795| which waa airanged to agree with the Venice and Modena 
edition of Ci\jaa, and la therefore acdtable for that edition alone. (See reepecting tfak, 
Thibaut, Civiliatiflche Abhandlungen. p. 248.— H«^o, Ciriliatischea Magarin. Vol. 6. 
p. 189. — Thibaui in the Arehiv fur Civiliatiflche Piazia. Vol. 13. p. 193. 452.) 

On Single Paris, 
1. Inititatea. 

Fr. BaldiUni Commentarina ad Inatitata. Faria, 1564. fol. ibid. 1554. Frankfort, 

1582. foL 
Jae» Cujiteii Notae prioraa et p o a teriorea in Inatitatbnea. Cologne, 1592, and in Ba- 

■fau'a edition of Cujaa. Vol. 1. p. 1. 
jPV. Hoiommu Commentarina in InatitDtknea. Baale, 1560. foL ibid. 1659. Lyoiia, 

1(^88. Alao in hia wotka.' Vol. 2. p. 1. 
Jam a CoUa, Commentarina. Park, 1659. 4to, widi Tbeod. Maroelfiaa and M. A. 

Moretna'a Commentariea, edited by J. Van de Water. Utrecht, 1714. 4to. Leydan, 

1719 and 1744. 4to. 
ff, VMUeii Commentarina. Marinitg, 1598. 4to. ibid. 1600. ibid. 1613. 
Faml. VoeHi Commentarina in IV libroa Inatitntionam in 2 parts. Utrecht, 1668. 4to« 
Edm, MeriRii Conmientariaa in IV libroa Inatitationom ; opera et atndio Clandii Mon- 

gin. Ftaris, 1654. 4to. 
Amoldi Vinnii Commentnina. Amsterdam, 1642. 4to, and many editiona aboe, 

lastly with notea by Heinecchia. Leyden, 1726. 4to. ibid, 1767. 
J. Hoppii Commentatio suocincta ad Institntionea. Frankfort, 1693. 4to. and many 

later editions; the last, ibid. 1746. 

E. OHonu Commentarina et Notv critk» ad Institntiones. Utrecht, 1729. 4to. with 
a pre&oe by C. F. Harpprecht Frankfort and Leipsic, 1743. 4to; afterwarda edited 
by J. R. Iselinna. Bade, 1760. 

tmpentoria Jnstiniani Inatitntionnm Hbri IV. Conunentario perpetno inatnudt Ed, 
Sekntder, Beriin, 1832. 4to. (see ( 105, notee. p. 97). 

8. Pandects. 

OcEo/r^^t Commentarii in Digesta. Venice, 1480. fol. Lyooa, 1550. fol. 

O, BtuUei Annotaliones in XXIV Pandectanim libroa. Paris, 1508. foL and many 

later editions; the last, Lyons, 1567. 8vo. 
Andr, Aleiati Commentarii in varioa titoloa Digestonun; in his works, Lyons, 1560. 

Vols. 1 and 2d. 
£. BmronU Commentarii ad ri s^Qra Digestoram. Paris, 1548. foL in his worics Vol* 

1. and ad varioa titdos Digestonmi in die 2d Vol. p. 49. 

F. Diuireiit Commentarii in varios Digeatoram Ubroa et titoloa ; in his works published 
at Frankfort, 1598. fol. p. 1. 1026. 

X Cujaeii Commentarii in qnosdam Pandect, titoloa, in his works, edited by Banina. 
VoL 1. p. 893.— Becitadonea solennes in Digests, in his woriu. Vols. 7 and 8.-* 
Not« in Digesta, in his works. VoL 10. p. 382. — Bedtationes solennes ad nonnnfloa 
litaloa Digeatoram, in hia woika. VoL 10. p. 1046. 
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Aug. Donelli Comment, in quosdam titolos Digestomm. Antwerp, 1582. foL in his 

works, Vols. 10 and 11. 
Fr, Hotomani Scholffi in LXX. tit. Dig. at Cod., in his works, Vol. 2d p. 1. 
H. Oiphanii Lectorse Altorphinae in varios titolos Dig. et Cod. Fnmkfort, 1605. 41d. 
Ant. Fabri Hationalia in Pandectas (ad lib. 1-19). Vol. 1. Geneva, 1604. Ibid. 1619. 

Vols. 2-5. Ibid. 1619-1626. fol. Vols. 1-5. Lyons, 1 659,- 1663. fol. 
Ejosdem ConjectarsB Juris Civilis. Lyons, 1591-97. fol. ; the last edition, Leyden, 

1718. 4to. 
J. Brunnemanni Comment, ad Pandectas. Frankfort on the Oder, 1670. fol. cufa 

Sam. Strykii. Wittenberg, 1731. fol. 
A. Afomacif Observationes in L Ubros Digestorom. Vols. 1 and 2. Paris, 1654-1660. 

fol.; in his works. Vols. 1-4. Ibid. 1721. fol. 
Jani a Cottaj Pnelectiones ad illustriores quosdam titolos locaqoe selecta Juris CiYiliB. 

Leyden, 1773. 4to. 
A. D. AHeaerra Recitationes quotidianae in Clandii Tiyphonini, librot XXI Dispata- 

tionum et varias partes Dig. et Cod. 2 Vols. Toulouse, 1679-84. 4to. 

3. Code. 

Odofredi Lectora in XII libros Codicis. Lyons, 1550. fol. 

Azonis Lectora s. Comment ad sing. leg. XII libr. Cod. Jostinianei. Paris, 1577. fol. 

Andr. Alciati Adnotat in tres posteriores libros Codicis ; Commentar. in Yaiios tit. Co- 
dicis ; in his works. Lyons, 1560. Vols. 1. 4. 5. 

J. Siehardi Pnelectiones in Codicem. Vols. 1. 2. Basle, 1565. ibl. , Frankfort, 1586. 
ibid. 1614. fol. 

J. Cujacii Comm. in tres postremos libros Codicis ; in his works, edited by Ramus. 
Vol. 2d. — Recitationes solennes in Codicem ; in his Works, Vol. 9tfa. — Note in Cod* ; 
works, Vol. 10th p. 603-744. Recitationes solennes in libros IV priores Cod.; in 
works, Vol. 10th p. 813 seqq. 

F» Hotomani Scholie in LXX titolos Dig. et Cod. ; in his works, Vol. 2d. p. 261. 

H. DoneUi Comm. in U. lU. IV. VI. et VIU. Ubr. Cod. Frankfort, 1599. foL ibid. 
1620. Also in his works. Vols. 7-9. 

H. Oiphanii Explanatio difficiliorum et celebriorom legum Codicis. 1614. 4to. Basle, 
1615. Frankfort, 1631. 

A. Momaeii Observat. in libr. Cod. I. III. IV. Paris, 1620 ; and in his works VoU. 1-4. 

Perez, Praelectiones in Codicem. Cologne, 1661. 2 Vols. 4to. and often since. 

Jo. Brunnemanni Comment, in XII libr. Cod. Leipdc, 1679. ibid. 1699. foL 

P. et F. PUkmi Comm. ad Cod. Jost. edited by F. Demar^s. Paris, 1689. fol. 

J. J. Wissenbackii Comm. in libros IV priores Cod. Franeq. 1660. 4to. in libr. V. VI. 
et VII. Ibid. 1664; the latest edition, ibid. 1701. 

C Regneri ah Ootterga, Comm. in onmes et singolas leges qose continentur in Codice. 
Utrecht, 1666. 4to. 

A. J). Alteserra Recitationes quotidianae in varias partes Dig. et Cod. Vols. 1. 2. Tou- 
louse, 1679-84. 4to. 

4. Novels. 

F. Balduini Breves conunent in prcec. Just, novellas sive Auth. Constit Lyons, 

1548. 4to. 
J. Cvjaeii Expoatio novelL Const. Just ; ys^ his works, edition by Ranius. Vol. 2« 

p. 1017 aeqq. 
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J. 8teph€tni Ezpontioines noveUar. Constit. Frankfort, 1608. 4to. 
C. RiUerkuHi Jas Justinianeom, h. e. Novellaram JoBtiziiBiii expontio melfaodica. 
Strasbnrg, 1615. 4to. Ibid. 1629. Ibid. 1669. 

The following works afibrd great assiatance in referring to the illus- 
trations of single passages of Justinian's law collections, which are scat- 
tered throughout the above mentioned and other exegetical works. 

C. I*. Hommelii Corpiu Juris Civilis cam not. varior. Leipsic, 1768. 8vo. 

A. Sehultingii Nots ad Dig^ cum animadvenioiubufl Nic. SmaUenburgii. VoU. I-VI. 
Vol. VII. P. I. 1804-1832. (The seven volumes refer to the seven partes Digeslo- 
rum ($ 65) and the first Part of the seventh volume extends to Dig. 50. 15.) 

For the exegetical writers see in general E» Spangeiiberg, £inleitang, p. 254-400. 

V. Historical and Antiquarian Works. 
A. On the Roman ConstUtUion and Qovemmevt, 

Patdi Manvtii Antiquitates Romana?. The single treatises de Legibus, de Senatu, do 
Comitiis Ek>manonim, and de Civitifte Romana, are contained in J. G. Grsevii The- 
saurus antiquitatum Romanaram. Vols. Ist and 2d. 

Onupkrii Panvinii ReipubUcs RomansD commentariomm libri III. Venice, 1558. 
8vo; and afterwards enlarged. Paris, 1588. The single treatises are to be found 
in GrsBvii Thesaurus. Vol. 1. 3. 

FraneUei Hotomani Antiquitatum Romanaram Ubri V ; in his works VoL 3. p. 191- 
764. Also in Gnevii Thesaurus. Vol. 2. 

C Bigonii de antique Jure populi Romani libri XI. The best edition of this valu- 
able work is contained in his works. Milan, 1736. Vol. 5. 

Em. Duni Origine et progresai del cittadino e del goverao civile di Roma, in 2 Vols. 
Rome, 1763-64. 8vo. Translated into German, by W. Eisendecker. Hamburg, 

1829. 8vo. 

L, De Beaufort f La R^publique Romaine, ou plan gdn^ral de Pancien gouvemement 
de Rome, in 2 Voli. 4to. Hague, 1766. Paris, 1767, in 6 Vols. 12mo. Hague, 
1775. 8vo. 

BaHh. O. Niebuhr*8 Rdmische Geschichte. 2. Parts. Beiiin, 1811. 1812. 8vo. Are- 
written edition of the whole work has been published : of the Ist part the second 
edition appeared in 1827, and a 3d in 1828 ; of the 2d part, the second edition was 
published in 1830. (The following reviews relate to the first edition of the work : viz. 
ifaat of A. W. Von Schlegel in the Heidelberger Jahibucher of 1816. Nos. 63-56 ; 
W. Wachsmuth, die altere Geschichte des Rdmischen Staats, HaUe, 1819; and 
Elvers, uber die Quellen der altesten Romischen Staats- und Rechts-Geschichte, in 
his Beitrage zur Rechtslehre und Rechtswissenschaft p. 3.) Translations of the 
work are : The History of Rome by B. G. Niebuhr, translated by J, C. Hare and 
C. Thirtwall. Vols. I Si, 2. Cambridge 1828. 8vo. (See Edinburgh Review. July, 

1830. p. 358.); and two editions since. B, O, Niebuhr, Histoire Romaine, traduite 
de PaUemand sur la 3me ^tion, par B. A, de Oolbiry. Two Vols. Paris, 1829 ; and 
repxintedat Brussels, 1830. 8vo. — ^The 3d Vol. completed by the author himself has 

^ been published since his death, with a preface by Classen. Berlin, 1832. Translated 
into English by Drs. W, Smith and L. Schmilz. London, 1842. Dr. Schmitz has 
also edited in English Vols. 4 and 5, from short-hand notes of the author's Lectures. 
I/>iidon, 1844. 
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C F, Schiiize, Von den Volksvenuiiiiiliiiigan dor Bdmer. (On tha AMonalilMt of dw 

Bomm people, or Comida.) Gotlia, 1815. 8yo. 
T. M, Zaeharidf Venach einer Oe0chichte det BdmMohen Bachti. (Eaqr on tfao 

hirtory of Roman Law.) Leipnc, 1814. 8To.—43ee on thk topic llie Ittand 2d di- 

viflionB of that work. 
C. D. Hmimann, Staatarecht dea Alterthmos. (Public Law of Antiqaity.) Cologne, 

1880. 8vo. ; and especially hia Bdmiache Grondverfiiasang. (Roman Conatitatioa.) 

Bonn, 1832. 8vo. 
C. A. OrUndier, Handboch der Rdmiacben RechtB-Geichicbte. Bamberg, 1821. 8to. 
Buekofff Romiscbe Geachichte. Vol. 1. Leipaic, 1825. 8vo. 
Hopfemaeky Staatarecbt der Unterthanen der Rdmer. (Public Law of fbe Subjeela of 

Rome.) Duaaeldorf, 1829. 8yo. 
BehuUz, Grundlegung zu einer geschichtlichen StaatswiBtenechaft der Bdmer. (Foon* 

datkm for a History of the Political Science of the Romans.) Cologne, 1838. 8yo. — 
'a rafotation of this has been attempted by KLenze, m his kritische Phantasieen 

eines praktischen Staatenannes. Berlin, 1834. 8to. 
OdtUing, Geschichte der Rdmischen StaatsreriMsung. Halle, 1840. 
P. «Mi Kohbe, Romische Geschichte. 1 Vol. Leipsic, 1840. 
C. H9€ck, Romische Geschichte. Bnmawick, 1 Vol. 1841. 

B. Hutory of the Roman Law in parHeular. 

1. BziemaL 

i RivaUii Historic Joria Ciyilis Ubri V. Mayence, 1527. 8vo; and sereral 
B since. 
Jae, Oothofredi Manuale Juris. It contains among other diings a brief history oq 

the law, and has often been republished. The best editions are those of Leyden, 1684. 

ISmo. Geneva, 1710. Paris, 1806. It is to be found also in his 0pp. min., edited 

by Trotz, p. 1237. 
O. Sekubart de &tis Jurisprudentis Romans. Jena, 1696. Afterwaida edited bj 

C. G. Tilling. Leipsic, 1797. 8to. 
Ck. O, Hoffmann, Historia Juris Romani. VoL 1. Leipsic, 1718. 1734. Vol.2. Leipaic, 

1726. 4to. 
J. 8. Brunqueltf Historia Juris Romano-Gennanici. Jena, 1727. 8vo ; afterwarda Ajdc 

sterdam and Leyden, 1751. 8vo. 
Ant. Terrasson, Histoire de la Jurisprudence Romaine. Paris^ 1750. foL 
£. F, Telgman, Geschichte des Rdmischen Rechts. Salzwedel, 1739. 8vo; after- 
wards much enlarged and improved. Gottingen, 1736 ; latest edition by Scheideman- 

teL Leipsic, 1780. 8vo. 
J. O. Heineccii Historia Juris Civilis T^mani et GennanicL Halle, 1733. 8vo. Ley- 
den, 1740. ; with notes by Ritter, ibid. 1748 ; and with these edited by Silbenad, 

Strasburg, 1751 and 1765. 8vo. 
/. A. Bach, Historia JurispradentiBB Romanae. Leipeic, 1754. 8to. with annotatiooa by 

A. C. Stockmann, sixth edition, 1806. 
C. Q. Haubold, Historia Juris Romani tabulis synopticis secundum Bachium concin- 

natis illustrata. Leipsic, 1790. 4to. A new edition of this work by Jourdan, with 

some alterations and additions appeared in Paris, 1823. 
Tk. U, Zacharidf Versnch einer Geschichte des Rdmischen Recfati. Leqpaic, 1814« 

8to.— See on this topic the ihiid diyiaioii of that work. 
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C. C Dt^eioWj Rdmische Staato- and SecbtogeM^delile im GnmdnMe. (Ondmet of 

'tiie faislDiy of the Bonum State and Laws.) Halle, 1816. 8to. 
Berriai Saint-Prix, Hutoire da Droit Bomam. Paris, 1821. 8yo. 
Mdeieiaw$ki, HJBtona Juris Romani. Wanaw, 1825. 8yo. 2d editkm. 

S. Internal Legal History and Antiquities. 

Heineccii Antiqnitatam Bomanamm jurisprndentiatn lUnstrantinm synt^gina, le cia - 
dam oniinem Institutioniim digestnm. HaUe, 1719. 8vo. Many editkniB hsve ap- 
peared since : The best are tibose by Cannegieter. Loavain, 1777. 8vo; by C. G. 
Haubold. Frankfort, 1822., and by C. F. Muhlenbmch. Frsnitfort, 1841. 

SelehoWf Elementa Antiqnitatam Juris Romani poUici St privati. Gottingeii» 1757-8. 
Enlarged nnder the title, Elementa juris Romani Ant^JustiniaMi, Gotlingan, 1778. 

SVD. 

For the study of the Antiquities of the Roman law the Mowing anziliBiy works 

may be used: 

Sam, Pitiaei Lexicon Antiquitatnm Romananim. 3 Vols. Hague. 1737. fol. 

O. H. Nieupoort, Rituum qui olim apud Romanos obtinuerant suociiicta ezplioatio. 
Utrecht, 1712. 8vo. Many later editions have been publiihed ; the latest, Lejdn, 
1802. A French translation of this work, with the title, Explication abr6g6e dea 
oontiunes & c^r^monies obsenr^es chez les Romains, par Detfomiauus, mppetnd 
PtUTs, 1750. See also, C, O. Sekwarz, Obaenrationes ad Nienpoortii Compendinm 
antiquitatam Romanarum, com pr»f. A. M. Nagel. Altdorf, 1757. 8vo. C. J, O. 
Hafmann, Amnerkungen uber Nieupoort's Handbuch der Rom. Alterthftmflr. 
(Observadons on Nieupoort's work.) Dresden, 1786. 8vo. 

O, C, Matemut von Cilano, Romische Abarthumer. Edited by Adler. 4 Yob. Al- 
tona, 1775. 1776. 8vo. 

Adam*s Roman Antiquities, or an Account of the Manners and Customsof the Bomns. 
Edinburgh, 1791. It has gone through many editions in Great Britain and in Ame- 
rica; the last is by Dr. Boyd, London, 1840. 12mo. There hare been serenl edi- 
tions of a German translation with additions, by J. L. Meyer; and also of a translation 
in French. 

TfOich, Beschreibung des hftuflirrhffn, wiasennchaftlichen, u. s. w. Zustandes der Re- 
mer. (Domestic Life, Literature, &c. of the Bomans.) Vol. 1. Erftirt, 1788. Vol. 2. 
ibid. 1790. 8yo. A second edition of the second Volume was published by Emtati 
1796, and a third in 1812 ; of the first Volume, the 2d edition of which iqppeerad in 
1794, only the third edition was published by Emesti, 1807. 

Jt L. Meyer, Lehrbuch der Bdmischen Alterthumer. Erkmgeo, 1797. A new edition, 
1806. 8yo. 

G, O, Koepke, Antiquitates Bomane in XII tabulas deacriptc. Berlin, 1808. foL 

X D. Fuse, Antiquitates Bomanie. Liege, 1820. 8to. A new edition, with miiiy 
alterations, ibid. 1826. 

CreMzer, Abriss der Bdm. Antiquitaten. Leipsic and Darmstadt, 1824. 2deditkMi 
1829. 8yo. 

Tigeretrom, dieinnere Geschichte des Bdmischen Bechts. (Internal History of the 
Soman Law.) Berlin, 1838. 

3. External and IntemaL 

Chramnm Originum Juris Cirilis Ubri III. The fiivt book appeared at Naples, 1701, 
and at Leipsic, 1704. 8vo. The whole work at Leipsic, 1708. 4to. Afterwards 
with the addition of a treatise de Romano Imperio. Naples, 1713. 4to. It has 
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paaKdtfarough nuuiy editionftf the lateat of which are those of G. Mascow. Leip- 
sic, 1737; and of J. A. Sergiiu, Naples, 1756-1758. 4U). 

J. F. ReiUmeier, Encydopadie und Geachichte der Bechte in Deatscfaland. Gotthigen, 
1785. 8vo. 

Ed. Gibbon, Histoiy of the Decline and Fall of the Roman Empire. Chap. 44. (9ee 
above $ 20. note a.) 

G, HugOf Lefarbuch der Geechichte des Eonuachen Bechts bia anf Jnatinian. First 
Edition. Berlin^ 1790. All the sabsequent editiona, with many alterations and im- 
provementB, appeared at the same place, respectively in 1799. 1806. 1810. 1815. 1818. 
1820. 1822. 1824. 1826. 1832. A French transktion of this work appeared under 
the title : Hiatoire da Droit Bomain par Gust. Hngo ; traduite de I'allem&nd aor 
laaeptieme 6dition par Jonrdan. Revue par F. Foncelet. Vol. first, containing tlie 
first perioda of Roman history. Paris, 1822. (Reviewed by Hugo in the Gott. gel. 
Anz., 1822. No. 78. The beginning of a Latin translation superintended by Wain- 
kdnig, appeared at Amsterdam, 1825. (See the Themis, Vol. 7. p. 352.) 

F. A. Schilling f Bemeikimgen uber Rdm. Rechtsgeschichte. (Observations on the 
History of the Roman Law ; a Review of Hugo's Legal History.) Leipsic, 1829. 

O, Huf eland, Lehxiiuch der Geschichte und Encyclopftdie aller in Deutachland gel- 
tenden positiven Rechte. (History and Encyclopedia of the positive Laws snbeist- 
ing in Germany.) The work lis left unfinished. The first division of the 1st Vol. 
containing the Histoiy of Roman Law, appeared at Jena, 1796. 8vo. 

C. A, Ganther, Historia Juris Romani. Helmstedt, 1798. 8vo. ^ 

A. Hummel, Handbuch der Rechtsgeschichte. (Manual of the History of the Roman 
Law.) 3 Vols. Giessen, 1805. 1806. 8vo. 

Dufin, Fr6cis histoiique du Droit Remain depuis Romulus. Paris, 1821. 8vo. 

Schweppe, Romische Rechtsgeschichte und Rechtsalterthumer, mit erster vollst&ndiger 
Rucksicht auf G{\jus. (History and Antiquities of the Roman Law, containing the first 
complete references to Gains,) Gottmgen, 1822. 2d Ed. greatly enlarged, 1826. 
3d Ed. by Grfindler, 1832. 

Zimmem, Geschichte des Rdm. Privatrechts bis Justinian. 1st Vol. Heidelberg, 1826. 
3d VoL (on the Roman Proceedings at law), ibid. 1829. The 2d Vol. which was not 
published by the late author, will be edited by Huschke. 

Klenze, Grundriss zu Vorlesungen uber die Geschichte des Rdm. Rechts. (Syllabus of 
a Cotuve ef Lectures on the History of Roman Law.) Berlin, 1827. 8vo. 2d Edition. 
1836. 

Stockhardt, Tafelnder Geschichte des Rdm. Rechta. Leipsic, 1828. fol. 

HolHut, Historiae Juris Romani lineamenta. Liege, 1830. 8vo. and Utrecht, 1840. 

Jannateh, Tabellarische Uebersicht der Rum. Rechtsgeschichte. Leipsic, 1831. 4to. 

WaUer, Rom. Rechtsgeschichte bis Justinian. Bonn, 1840. 8vo. 

CkriUianscn, Die Wissenschaft der Rdm. Rechtsgeschichte im Grundrisse. Altona, 
1838. 

H. A. A. Danz, Lehrbuch der Geschichte des Rdm. Rechts. (Compendium of the 
History of Roman Law.) 1st Vol. Leipsic, 1840. 

Burehardi, Staats- und Rechtsgeschichte der Rdmer. (History of the Law and Em- 
pire of the Roipans.) Stuttgart, 1841. 

O. F, Puchta, Institutionen (containing the History of the Law). Leipsic, 1841. 
Tigerttrdm, Die aussere Geschichte des Rdm. Rechts. (External History of the Roman 
Law.) Beriin, 1841. 
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C. History of the Romem Law f» the Middle Agea 

Hauboldf iDstitationeB Juris Bomani Uteroris. Vol. 1. Leipeic, 1809. 

O. HugOf Lehrbuch der civiUstiBclieii Liter&rgescfaichte. Berlin, 1812. 5^ Ed. with 
the title, Lehrbuch der G^eschichte des Rom. Bechts seit JostiniaQ. (Compendium of 
the Hifltoiy of the Roman Law after Justmian.) Berlin, 1818. 3d Ed. 1830. 

F* C, von Savign^f Geachiohte de» Rom. RechiB im Mittelalter. 6 Vols. Heidelberg, 
1815. 1816. 1822. 1826. 1829. 1831. 8yo. The two first Vols, have been trasA^ 
lated into French by Guenoux, at Paris ; and the first one into English, under 
the title : The History of the Roman Law during the Middle Ages, by £. Cathcart. 
Vol. 1. Edinburgh, 1829. — A second edition of the three first Vols, was published 
1834. 

£. Lerminierf Introduction gouerale & THistoire du Droit Paris, 1829. 

X>. Collections of treatises on the Antiquities and History of the Late. 

1. By the same Aathor. 

Ham, Britsonii Selectarum ex Jure Civili Antiquitatum libri IV. Lyons, 1558. 4to. 

Antwerp, 1585. 8vo. It has been fi:%quently republished. 
Ph, R, Schrasderi Origines pnecipuarum Juris Civilis materiarum. Konigsberg, 1723. 

4to. 
«/. T. Mardatoritii Juris public! Romani Arcana sive de cauns Romaai JoriB, in 6 Vols. 

Naples, 1767-^2. 4to. 
F. C. Conradi Parerga, in quibus Antiquitates et Historia Juris lUustFantur. Helm- 

stedt, 1740. 8vo. 

8. By DlHbrent Antfaani 

J, G. Gravii Thesaurus Antiquitatum Romanarum, in 12 Vols. Utrecht, 1694-99. foL 

if. H. De Sallengre, Novus thesaurus Antiquitat Rom. Vols. 1-3. Hague, 1716-19. 
fol. 

J. Poleni Utriusqne thesauri Antiquitatum Romanamm Grecarumque nova aupple- 
menta. Vols. 1-5. Venice, 1737. foL 

Jorisprudentia Romana et Attica. Edited by J, Van der Linden, Vols. 1. 2. (on Roman 
law), with a preface by Heineccius ; the 3d Vol. (on Athenian law), with a preAue 
by P. Weseling. Leyden, 1738-41. fol. 

I>. Fellenbergt Jurispradentia antiqua. Vob. 1. 2. Bene, 1760. '61. 4to. Iti later 
title is, Philosophia Juris antiqui. Frankfort and Leipsic, 1776. 4to. 

Oust, Hugo, CivilistiBches Magazm ; a law periodical in 6 Vols, each 4 Nomben. 
Berlin, 1814-37. 

ZeitBchrift fur geschichtliche Rechtrwisienflcfaaft (a periodical fin* the Histoiy of Legal 
flcience). Edited by Von Savigny, Eichhom and Gdschen; commenced in 1815. 
When Gdschen died, he was succeeded by Kleuze, 1828 ; and the latter waa loUowad, 
v^X^i&fhj Rudorf' 11 Vols. Beriin. 
Rheinisches Museum fur Jurispradenz, Philologie, Geschichte und Fhilosophie. Edited 
by Hasse, Bdckh, Niebuhr, and Brandis. Ist VoL Bonn, 1827. The legal depart- 
ment of the Mnseom was afWwaids separately edited by Blame, Hasie, Pnditav 
and Pugg^. 1830. 4 Vols. It is now oontmned tinder the title, Neaes Rheinisches 
Museum fur Jurisprudenz, by Blame, Booking, HoUweg, Puchta, Fogg^ and Untor- 
bolxaer. Gottingen« since 1832. 
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VI. DooMATicAL Works. 

A. Compendiumi and Abridgements** 

1. On the Iitfdtiites. 

«. FtB em img tki Imgal Antm gum m t . 

Bdekelfnann, Compondium Institationnin, sive Elementa Juris Civilis. Leyden, 1679. 

With a prefiioe by Heineccius. Amsterdam, 1727. ibid. 1763. 8vo. 
Westenbergf Principia Joris secmidum ordinem Ixistkutionam Justiniani. Amsterdam, 

1699. There have been many editions since ; the latest, Leyden, 1765. (In fais 

Works, Hanover and Luneburg, 1746. Vol. 1. p. |.) 
Heimeeii Elementa Juris Civilis secundum ordinem Instifntionnm. Amsterdam, 1725. 

Leyden, 1751. With notes by Estor, 1727. 1744. This Compendium was after- 
wards rewritten by different other jurists, especially by Hopfiier, Gottingen, 1778. 

1782. 1787. 1796. 1806; by Wolt&r, Halle, 1785; by Biener, Leipsic, 1789. 1813; 

and by Waldeck, Gotdngen, 1788. 1794. 1800. 1806. 
Amoldf Elementa Juris Civilis Justinianei cum codice Napoleoneo juzta ordinem In* 

atitutionum ooUati. Paris and Strasburg, 1812. (With respect to the Boman Law, 

it copies Heineeeivs*8 Elements.) 
Delvineourt, Juris Romani elementa secundum ordinem Institutionum. Pazis^ 1814. 

4th Ed. ibid. 1823. 8vo. 
Tk. M, Zaeharid, Institutionen dee Bom. Bechts. Brealau, 1816. 

h. Arrmgtd SytUauiticaUf. 

Stmvii Jurisprudentia Romano-Gemanica. Jena, 1670, many editioDB sinoe; the 
latest with annotations by Schaomburg and Mencken. Frankfort, 1760. 4tD., after* 
wards by Heineccins, Bamberg, 1767. 

Hof acker f InstitutioneB Juris Romani. Gottingen, 1773 ; and his Elementa Juris Bom. 
1784. 8VO. 



* Dr. Roflshirt, in this connexion, quotes the following passage from Bdcking (InsL p. 
144) : ^ The trifling practice of versihcation, as also of makmg mnemonical figures, which 
has been employed, especially upon the Institutes, and the various attempts which have 
been made to represent their contents under the form of a scheme, are of very little vahio. 
And of stiU less use are the expedients that have been contrived in order to foraish 
mechanical aids for the study of the law, by turning the topics of the Institutes (and 
lately also of the Pandects) into questions and answers ; or by furnishing editions of 
the text, in which the passages and words to be committed to memory are printad in 
red, and the rest in black ink." ^ 

In every department of study in Germany, the scientific method has long had the pre> 
ference; but at different times, books and expedients posseflsing little of a scientiGc 
character ha;ve been prepared for the use of beginners, by individuals who desired to 
save them the pains and labour of hard study, or to subserve the convenience andcom- 
ibrt of those vvho are satisfied with such knowledge, however superficial, as is moat 
easily acquired. The causes from which this practice arose appear to have been : L 
the want of that opportunity for general information on political and legal matters, 
wUeh is afibfdad by free institutions, and by the publicity of proceedings at law ; 2. 
the extent of the Roman law, and the increased difficult of obtaining a fimiUiar 
acquaintance with the law of an ancient and foreign nation ; 3. the systematic separa*- 
tkm of the stndy of the theory from that of the practice of the lavv ; 4. the perverse 
lariftthod of instrnctioa adoptea by most professors, who load the minds of their pupils 
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O. ffng^t laitilntkmen des beatigen Bdm. Beehto. (loftitiites of Modem Bomaa Lmr.) 

Gottmgen, 1789. 1799. 1805. 10. 16. 1820. 26. 8vo. 
J. SekmalZf Handbach des Bdmuehen FriYBtrecbtB. Eoiug8b«rg, 1793. 
Konopack^ Institatioiien dee Bonusclien Bechts. Halle, 1807. 2d edition. 1825. 8to. 
Brinknumny TnnlitntioniM Juris Bomani. Gottingea* 1818 ; 2d edition. Sleawkk, 

1822. 8va 
Watnkdnig, Institationes rive elementa Juris Bomani. Liege and Leipdc, 1819 ; 2d 

edition, ibid. 1825. 8vo. 
MaeUiow9kif Principia Juris Bomani. Wanaw, 1820. 8yo. 
MoMshirt, Gmndlinien des Bomischftu Becbts. (Outlines of Boman Law.) Heidelberg, 

1824. 8yo. 
J. J, Langf Lebrbucb des Justinianeiscben BecbtB. Mayenoe, 1830. 8yo. 
I£- BhndeaUf Cbrestomatbie (see above $ 106. note k), 
Q. F. Puchtaf Institotionen (mentioned above). 
Haubold, Institutionnm Juris Bomani lineamenta. Leipsic, 1814. A 2d enUirged 

edition bas been published since the author's dealb by Otto. Leipsic, 1826. 
L. Pemice, Gescbicbte, Alterthumer und Institutionen des Bom. Becbts. Halle, 1821 ; 

2d edition rewritten with additions, ibid. 1824. 8vo. 
W. M. JRoMberger, Bom. Becbts-Institutionen. Berlin, 1828. 8vo. 
M, 8. Mayer, Das BomJBche Privatrecbt nacb seinen allgemeinen Grundsatzen (Ge- 
neral principles of the Boman Private Law). Stuttgart, 1831. 8vo. 
JE» Backing, Grundriss zu Institutionen-Vorlesungen (A Syllabus for Lectures on the 

Institutes). Bonn, 1832. 
Bwrehardi, Gescbicbte und Insdtulaoaen des Bdm. Becbts. Kiel and Altona, 1834. 
JP. A. SehiUing, Lebrbucb (ur Institutionen und Gescbicbte des Bdm. Privatrechti. 1st 

Vol. Leipsic, 1834. 2d Vol. 1837. 
T. MarezoU, Lebrbucb der Institutionen des Bom. BecbtB. Leipsic, 1839 ; 2d editkni, 

1842. 
£. Bocking, InstitntioneD. Bonn, first Number 1841. 

P. H. Ft. Hanul, Haadbncb der Institutionen des Becbts. 1st VoL Leipsic, 1843* 
f. C. MiJUenbr%ek, Lebrbucb der Institutionen des Bdm. Becbts. Halle, 184S. 

2. On the PandectB. 
«. Ftilkmag the Legal ArraHgement. 

IVesenbeccU Paratitia in Pandectas. Basle, 1565. fol. Afterwards under the title, 

Commentarins in Pandectas, edited by P. Brederodius, ibid. 1589, and {Irfiirty 1616. 

fbl. and with notes by Vinnius and others. Leyden, 1649. 4to. ; several editionssince 

with annotations by other editors. 
J. Voeiu Compendium Juris juzta seriem PandectarcmL Leyden, 1682. 8viX|MYenl 

editions since ; the latest ibid. 1737. 
J. Zf. Bahmeri Introdnctio in jus Digestoram. Halla, 1704 ; the 14tb edition, ibid. 

1791. 8vo. 



•with elegant and learned rubbish, instead of fitting ibem for the practical purposes of 
life and of their profession. Such works, however, as tibose above spoken oil aldioii^ 
d&ey originated m the eorrect-oonviotion that something should be done for ndiilBtiDff 
and Bunpfiiying legal stadies, were inc^iable, on account of their aiperfinaltai, :^ 
f ^;«hif^ nj iMmrntial aid Ipr the piomotioiL of this ofcgeot. 
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Q. Seyeri Delineatb Jaris CiviliB sectmdtim FandectaB. Leipflic, 1704. 1711. 1718 ; 

and again ibid. 1738. 4to. 
Wet^enbergf Principia JoriB seciindiiin ordinem Digestorom. Leyden, 1732. ibid. 

1745. 1764. Latest edition, Berlin, 1814 and 1823. 2 Vols. 
HetneceiuSf Elementa Juris Civilis Becundiun ordinem Pandectamm. Amstenlam, 1728. 

ibid. 1731. Strasburg, 1734. Amsterdam, 1740. Utrecht, 1772. Edited by Hichter ; 

Leipsic, 1797. 
Hellfeldf Jurispradentia forensiB secmidiim ordinem Pandectamm. Jena, 1764. 1766. 

1771. 1775. 1779 ; edited by Oeltze, ibid. 1787. 1792. 1797 ; by Kocby, ibid. 1801 ; 

and by L. C. Hellfeld, Jena, 1806. — Conmients upon this vfork are contained in : 

Weber'* Erlauterungen der Pandecten nach Hellfeld, edited by A. W. L. Weber 

(after his fitther's death). Leipsic, 1820. 2 Vols. 
J. F. Malblane, Principia juris Romani secundum ordinem DigestDrom. 2 Parts. Tu- 

bmgen, 1802. 8vo. 

b. Ammged Sftinna li catty. 

DabeloWf System des heutigen Civilrechts. 2 Vols. Halle, 1794. 8vo. 2d Ed. 1796. 

3d Ed. with the title, Handbuch des heutigen gemeinen rdmisch-deulBchen Privat- 

rechts. Halle, 1803. 8vo. 
Thibatttf System des Pandekten-Rechts. Jena, 1803. 2 Vols. Sro. New editions : 

1805. 1808. 1813. 1817. 1822. 3 Vols. The 3d Vol. contains the crnl proceedings. 

7th Ed. 1828. 2 Vols, (without the Civ. Proc.) 8th Ed. greatly altered. Jena, 1834. 

(See Heidelberger Jahrbucher 1834, No. 51.) 
Braun*» Erdrterungen uber die bestrittensten Materien des Rdm. EechtB. Stuttgart, 

1831 ; afterwards edited by Troben. (This work contains copious comments on Thi- 

baut's System.) 
ZauntTf Introdnctio in jus Digestomm. 3 Vols. Saltzburg, 1805, 1806, and 1810. 
C A. OikfUher, Principia Juris Bomani privati novissimi, VoL 1. Jena, 1805. VoL 2. 

ibid. 1809. 8yo. See on this : Gliick, Handbuch zum systematischen Stadium des 

neuesten Rdmischen Priyatrechts. 1. Vol. Erlangen, 1812. unBnished. 
H. ^. WUHeh, System des hWtigen Civil-Bechts. (System of modem Civil Law.) 

3 Vols. Frankfort 1805. 8vo. 
J, C. F. MeisteTf Jus Romanum idque puram. Vol. 1. ZuUich, 1813. left unBuished. 
0» Hufelandf Lehrbuch des in den deutschen Landem geltenden gemeinen Civil- 

rechts. (Compendium of the common Civil Law.) Giessoi, 1808 and 1814. 2 Vols. 
BMcher, System disr Pandekten. Maiburg, 1808. 2d Edition enlarged and improved. 

1811 ibid. 3d. ibid. 1822. 8vo. 
C. 9on Weyhet WissenschafUiche Beaibeitung des allgemeinen deutschen Frivat- 

sediti. (Scientific Exposition of the German Common Law.) Gottingen, 1815. It 

oontains merely the general heads of the law. 
Jok, Kaufmamn, Anfimgsgriinde des Rom. Rechts. 4 Vols. Vienna and Trieste, 1814- 

16. Svo. 
Sehweppe, Das Bomische Privatreefat in seiner heutigen Anwendong.' (Roman Law 

and its present application.) It first appeared at Gottingen, 1804. Kiel, 1806. 1812; 

afterwards at Altona, 1814. 19 &22; again at Gottingen 1828, in 2 Vols. It was 

continued after the author's death by Meyer. Vol. 3d. ibid. 1831. Vol. 4. 1832. Vol.5. 

1833. (See Roashirt, Heidelberger Jahrbucher, No. 51. 1834.) 
JVewing'Ingenheimf Lehibuch des gemeinen Civihnechts. 2 Vols. Munich, 1822. 2d. 

Editkm, 1825. 3d. 1827. 4th. 1832. in 3 Vols. Svo. A new edition by Fritz, 1836. 

Seeontfakwoik: Aito, EiUntnrnngen, ZuUtie imd BerichtigwigQii sa Wening^ 

UMMuh. 3 Not. Fk«awig» 1833. Ito. 
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J> A. Seuferi, Letirbach des praktiscfaen Ptrndektenrechts. 3 Vols. Wtirtzbnrg, 1825. 

Mohlenbrueh, Doctrina Pandectanun. 3 Vols. Halle, 1823-5. 2d Editicm, ibid. 18S7. 
3d Ed. ibid. 1830, '31. Gennaii Traoalation, 1835. (See Heidelberger Jahrbucher, L c.) 
IVamkorUgy Commentarii Juris Bomani privati. 3 VoIb. Liege, 1825-1829. 8yo. 

C. J. Meno Valett, Lehrbach des praktiachen Pandekten-BechtB. 3 VoIb. GottingeD, 
1828-29. 8vo. 

A. Haimberfer, Job Bomanom privatom idque purom. 4 Vols. Lemberg, 1830. 8vo. 

Heise, Gnmdrifls eines Systems des gemeinen Civilrecbts. Heidelberg, 1807. 1816. 
1819. 1825. 8yo. 

JP. BergmanUf Abriss eines Systems der Pandekten. Gottingen, 1810. 8yo. 

Vnterholznerf Lehrgebaude des bei den Rdmem geltenden Recbts. (SyUabos for a 
System of the Roman Law.) Breslau, 1817. 8vo. 

Hauboldj Doctrinee Pandectamm linramenta. Leipsic, 1820. 8vo. 

Burekardif System des Bom. Bechts im Grandrisse. (Outlines of the System of 

Roman Law.) Bonn, 1823. 8vo. See also his Grandzuge des Bechts-Systema 

der Bomer, aus ihren BegrifTen von dffentlichem und Privatrecht entwickelt 

(Legal Principles of the Romans derived from their views of public and private 

Law.) B<Hm, 1822. 8vo. 

RoasbcrgeVf System des gemeinen Civilrechts. Berlin, 1826. 8vo. 

Ed. Oaiu, System des Bom. Civilrechts. Berlin, 1827. 8vo. 

BlumSf Gmndriss des Pandekten-Bechts. Halle, 1829. 8vo. 

Von HartUzsck, das Bdm. Privatrecht in ausfuhrlicher tabellarischer DarsteUiing. 
(A minute Synopsis of the Boman Private Law.) Leipsic, 1831. 8vo. 

O. F*. Puehta, System des gemeinen Civilrechts. 1832. 8vo. Later edition under 
the title, Pandekten-Lehrbuch. (Compendium of the Pandects.) Ibid. 1838. 

J. J^. Kierulf, Theorie des gemeinen Civilrechts. Altona, 1839. Comp. also E* F, 
Vogel, UnteiBuchungen uber die Bestandtheile, Natur und virissenschafUiche Stel- 
lang des Pandektenrechts. (EInquiries into the constituent parts, the nature, and lite- 
rary character of the law of the Pandects. ) Leipsic, 1831 . 8vo. • 

JHoBshirt, Lehrbuch des gemeinen Civilrechts. Heidelberg, 1840. 1841. in 3 Vols. 

Savigny, System des heutigen Bomischen Bechts. 1840, 1841. 5 Vols. 

£. ManueUe and Commeniaries. 
1. On the Institutes. 

Theopkili Paraphrasis Grseca Institutionum. Edited by J. C. Reitz. Hague, 1751. ^ 

2 Vols. 4to. (See above, J 67.) 

HubeTf Pnelectiones Juris Civilis secundum Institutiones. Frankfort, 1686. 1699. 

Edited by Thomasius. Leipsic, 1708. With notes by Mencken, Leipsic, 1725. 4to. 

Many editions since. 
Heineeeii Becitationes in elementa Juris Civilis seoondum ordinem Institutionum. 

Breslau, 1765. 1778. Many editions have been published since ; the last by Bycker, 

1818. 8vo. 
Hopfner, Theoretisch-PraktiBcher Commentar uber die Heineccischen Institutionen. 

First 6 editions, Fnmkfort, 1783-1798 ; the 7th with notes and additions by A. D. 

Weber, ibid. 1803 ; 8th edition, ibid. 1813. 4to; and republished 1833. 
AT. A. Du Caurroy de la Croix ^ Institutes de Justinien nouvellement ezpliqades, 

3 Vols. Paris, 1822-25. 3d. Edition, Paris, 1829. 

8 
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2. On die Pandects. 

«. FoUcwwg ike Legal Arrangewunt. 

Jf. H^0M«6e«l;, Pantitla in Fandectas. (Seeaboye, p. 111.) 

J. Meieri CoUeghim Ai|[entoFateDBe. Strasburg, 1616. 17. 5. with annotationi bj 
J. O. Tabor. Edited by Bechtold in 3 Vola. SUBsburg, 1657. 4to. 

Huber, Pnelectbnea Jnria Civilia aecundum Fandectaa, Frankfort, 1686. 1699. Edi- 
tion by Thomasinfl. Leipdc, 1708. With notes by Mencken. Leipsic, 1725 ; and 
again, reyiaed by Bivinus, 1733. 4to. The latest edition, Frankfiut and Leipeic, 
1749. 4tD. 

Siruvii Syntagma Joris Civilis cam additionibus Mullen. 3 Vols. Frankfort and Leip- 
sic, 1692. Many editions since ; the latest, 1742. 4to. 

Lauterbtiekf CoUeginm theoretico-practicmn ad Pandectas. 3. Vols. Tubingen, 1690. 
The last of the many later editions, 1784. 4to. (See Lipenii Bibliotheca. Vol. 1. p. 
737.) 

Voeit Commentarins ad Pandectas. Vol. let. Leyden, 1698. foL Vol. 2d. Hague. 
1704. fol. Ibid. 1707. 1716. 1723. 1731. 1734. and often since. Latest edition, Halle, 
1776-1780. 6 Vols. 8vo. 

Noodif Commentarius in Pandectanunlib. I-IV. Leyden, 1716. 4to. in lib. V-XXVII., 
in his woiks. VoL 2d. Leyden, 1724. 

OliUk, AusfCihrliche Erlautening der Pandekten nach Hellfeld. 34 Vols. Embracing 
the firBt27 books of the Pandects. Erlangen 1790-1830. 8to. Tables of contenta 
to the 34 Volumes, ibid. 1822. 1823. 1832. (3 Vols.) It was continued by the late ATfiA- 
lenbrueh. 8 Vols. 1832-1841. See also Reinkardt^ Erganzungen zu Gluck's ErUufeo- 
rung der Pandekten. 4 Vols. Stuttgart, since 1833. — This work of Gluck's is the moat 
comprehensiTe and complete that has appeared on the Roman Law. 

h. Arranged SygttmaHcaUf. 

Frwu, Comumi Commentariorum Jons Civilis libri X. Vol. I. II. Paris, 1553. ibl. 

Latest edition Naples, 1724. 
Hugo DoneUuMf Commentariorum Juris Cirilis libri XXVIII. 6 Vols. Frankfort, 1589- 

1597. Hanover, 1612. Frankfort, 1626. fol. Latest edition by Konig and Bucker. 

43 Vols. Nuremberg, 1801-1830. A splendid edition of Donellus's Commentaries 

has been published in London, in 12 Vols. imp. fol. 
Domaif Les Lois Civilesdans leur ordre natnrel. (See above, $ 106. note a, where 

the Tarious editions are mentioned.) 
Mof acker, Principia Juris Civilis Romano-Germanici. 3 Vols. Tubingen, 1788-1798. 8vo. 

2d Ed. ibid. 1800-1803. An Index rerum et verborum to Uie work was published 

by Faulhaber, ibid. 1801. 

C. Monograph*. 

The works on single parts and heads of the Roman Law will be 
mentioned under the subdiyisions to which they belong, and will be 
found in the Alphabetical List of authorities cited, prefixed to the pre- 
sent edition of this Compendium. 

Z>. Controversies. 

A. MeretUUs Controvernarum Juris Ci>'ili8 libri XXIV. Ticino, 1624-47. in 4 Vob. fo!. 
Venice, 1710. Brussels, 1745. 
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8am. De Coceeii Ju Civfle controvenam. Frankfort on the O^er, 1729. 4to. The 

last edition with a preface by C. F. Walch and notes by J. E. B. Emmiughaoa. Leip- 

nc, 1791-98. 2 Vols. 4to. 
C. F. Wdlchf Introductio in controvereias Juris Civilis. Jena, 1771. Ibid. 1776. Ibid* 

1791. 4th edition edited by 0. E.Schmid. Vol. 1. Numbers 1 and 2. Ibid. 1810. 8vo. 
VtmgeroWf Leitiadenfur Fandekten-Vorlesungen. (Guide to Lectures on the Pandects.) 

Marburg, 1839. 1st Vol 1840. 2d Vol. 1842. 

E. On the presejU Use and Application of ike Civil Lav, 

J' Sehijferf Exercitationes ad quinquaginta libros Digestorum. Jena, 1675-1680. 4to. 

Afterwards under the title. Praxis Juris Bomani in foro Gormanico. Jena, 1698. 

Leipsic, 1713. Frankfort, 1733. fol. 
Berger, (Economia Juris ad usum hodiemum acoommodati. Ijeipeic, 1712. 4to.; 

and often since. The 6th edition by J. A. Bach, ibid. 1755 ; the 7th by Winckler, 

ibid. 1771 ; the 8th edition by Haubold. Vol. 1. ibid. 1801. (Only the first Volume 

of this edition has appeared.) 
Sam. Strykf Ususmodemus Pandectarum. Vols. 1-4. 5th Edition, Halle, 1717. 4to. 
J, H. BokmeTf Exercitationes ad Fandectas. Edited by G. L. Bohmer, Vols. 1-6. 

Hanover and Gottingen, 1745-64. 4to. 
Z>av, Mevii Decisiones Wismariensis tribunalis. Stralsund, 1654-75 ; and often since. 

The last edition is by Hopfner, Vols. 1 and 2. Frankfort, 1791-4. fol. 
Leyser, Meditationes ad Fandectas. The first 9 Vols. Leipsic, since 1717. 4to. 2d 

Ed. ibid. 1733-1741. The first 6 Vols. 3d Ed. ibid. 1741-1744. lOdi Vol. ibid. 

1747. 11th Vol. Edited by Jenickeftf ibid. 1748 ; and again 1772 et seqq. 12th and 

13th Vol. Edited by Hopfner. Giessen, 1744, *80. 4to. 
Mailer f Observationes practice ad Leyseri Meditationum opus. 6 Vols. Leipsic, 1786- 

93. 8vo. • 

Wemher, SelectsB Observationes forenses. 9 Vols. Wittenberg, 1710-1722. 4to.— 

3 Vols. Jena & Leipsic, 1786. fol. 
Pu/endorff Observationes juris universi. 4 Vols. Celle {ind Hanover, 1644-1770. 4to. 

ibid. 1780-1784. Idem, Animadversiones juris. Vol. 1st Hanover, 1788. 4to. 
Hommelj Rhopsodia Queestionum in foro obvenientium. Leipsic, 1765, ^^%. 4to. Latest 

Edition by Rossig. Bayreuth, 1782-1787. 4to. 7 Vols. 
Siruben, RechtHche Bedenken. (Legal Arguments.) 5 Vols. Hanover, 1760. 2d Ed. 

1772-1786. Systematically arranged, enlarged, and furnished with notes, by 

E, Spangenberg, 3 Vols. Hanover, 1827 &28. 4to. 
Kindf Qua;stiones forenses. 4 Vols. Leipsic, 1792-1802. 2d Ed. enlarged and im- 
proved. 1807. 8vo. 
Qeigerwudi OlUckj Merkwurdige Rechtsfalle. (Remarkable Cases.) 3 Vols. Erlangen, 

1792, 1794, 1806. 8vo. 
BiUow and Hagemann, Fraktische Erortemngen. (Practical Discussions.) Vol. 1-4. 

Hanover, 1798-1804. Continued by Hagemann. Vols. 5-7. 1809-1824; and by E. 

Spangenberg. Vol. 8th. 1829. 
Gknthert Rechtliche Bemerkungen. (Legal Observations.) Vol. 1. Helmstedt, 1802. 8vo. 

B. W. Pfeifferf Fraktische Ausfuhrungen aus alien Theilen der Rechtswissenschaft 
(Practical Argumentations on all branches of the Law.) Vol. 1st Hanover, 1825. Vol. 
2d. ibid. 1828. 3d Vol. 1831. 4to. 

C, A. OoUschalkf Selecta Disceptationum forensinm capita. There are appended to it, 
Decisions of the Supreme Appeal Court of Saxony. 3 Vols. Dresden, 1816, '19, '23. 
8vo. 2d Editkm. Ibid. 1826, '30. 
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Langenn and Kori, Erortemngen aus dem gemeinen und s&chsischeii Rechte. (Dia- 
cuBsions on the Civil and Saxon Law.) Vols. 1. 2. Dresden and Leipaic, 1829. 1831. 

8vo. 
A. Heise and F. Cropp, Juristiscbe Abhandlongen. (Juridical Treatises.) Vol. 1. 

Hamburg, 1827. Vol. 2d. ibid. 1830. 8vo. 
PaulL. KritZj Sammlungen von Rechtsf^en and Entscheidungen dereelben. (Collec- 
tions of Cases and Decisions.) Vol. 1. Leipsic, 1833. 8vo. 

F, Collections of TreaOses on single subjects of the Roman and German 

Private Late. • 

1. By the same Author. 

Ant. Fahri de Erroribufl pragmaticorum et interpretum Juris. Latest edition, Ljons, 

1658. 2 Vols. fol. 
Aug. Vinnii Selectae Qucestiones Juris Civilis. Lyons, 1633. 8vo. Several editions 

since ; the last, Utrecht, 1722. 4to. 
A. Mcnagii Amoenitates Juris Civilis. Peris, 1664. Enlarged in 1677. 8vo. 
Hubert Digresaiones Justimane®. The 3d edition. Frankfort, 1696. 4to. 
W, A. Laulerbach, Diaaertationes academicae. Vola. 1-4. Tubingen, 1728. 4to. 
J. N. Herty Opuscula, edited by J. J. Hombergk. 2 Vola. Frankfort, 1737. 4to. 
H. De Cocceii Exereitationes curios®. 2 Vols. Lemgo. 1722. 4to. 
J, P, Ludewigf Opuscula nvscellanea. Vols. 1 6^^ 2. Halle, 1620. fol. 
O. Majansii Diaputataones Juris. Vols. 1 & 2. Leyden, 1752. 4to. 
A. Sehultingf Commentationes academical. Edited by Uhle. 4 Vols. Halle, 1770 

74. 8vo. 

F. C. Conradif Script^ minora. With a preface and annotations by Pemice. Vol. 1. 
Halle, 1823. 8vo. 

J. L. Conradi, Varia ex Jure Civili. Marburg, 1764. 8vo. Idem, Opuscula e Jure Ci- 

vili. 2 Vols. Bremen, 1777 & 78. 
Meisterj Opuscula selecta. Gottiugen, 1766-1775. 8vo. 

G. L. BokmeTf Electa Juris Civilis. 3 Vols. Gottingeu, 1777 & 1778. 4to. 
Ptt/^mann, Adversaria juris universi. Libril-III. Leipaic, 1775-1788. 8vo. 
Gliick, Opuscula juridica. 4 Vols. Erlangen, 1785-90. 8vo. 

Quistorp, Beitrage zur Erlauterung verschiedener Rcchtsmaterien. (Illustrations of 
different branches of Law.) Rostock, 1787. 8vo. Idem, Rechtliche Bemerkungen. 
(Legal Observations.) Leipaic, 1793. 4to. 

A. D. Weber f Verauche Ciber daa Civih*echt und deasen Anwendung. (Essays on the 
Civil Law and its practical Application.) Schwerin and Wismar, 1801. 8vo. 

Tkibaut, Versuche uber einzelne Theile der Theorie des Rechts. (Essays on diffi»«nt 
parts of the Theory of Law.) Jena, 1798-1801. 8vo. 2d Ed. 1817. Idem, Civi- 
liatische Abhandlungen. (Civil Law Treatises.) Heidelberg, 1814. 8vo. 

Feucrbachj Civiliatische Versuche. (Essays on the Civil Law.) Giessen, 1803. 8vo. 

PfeiffcTy Vermischte Aufsatze uber Gegenstande des deutschen und rdmischen Privat- 
rechts. (Miscellaneous treatises on subjects of the German and Roman Private Laws.) 
Marburg, 1803. 8vo. 

Schdman, Handbuch des Civilrechts, in einzelnen Abhandlungen. (Manual of the Civil 
Law, consisting of single treatises.) 2 Vols. Giessen, 1806. 8vo. 

E. SchradcTy Abhandlungen aus dem Civilrechte. (Treatises on the Civil Law), Ha- 
nover, 1808. Idem, Civilistische Abhandlungen. (Civil Law Treatises.) Weimar, 
1816. 8yo. 
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0» Huf eland, Ueberden eigentfaumlicben Geist des Rdmischen Rechts. (On the Spirit 

of the Roman Law; a Bories of treatises.) 2 Vols. Giessen, 1815-1817. 8vo. 

Idem, Beitrage zur Berichtigmig and Erweitenmg der positiven BechtswissenBchaft. 

(Contribationa to the improvement and enlargement of the science of positive 

Law.) 6 Nos. Jena, 1802. 
C. , C. DaheloWy Handbacb des Pandektenrecbts, in einer kritiscben Revision seiner 

Hanptlebren. (Manual of the law of the Pandects; a critical ezaminatiou of its prin- 
cipal doctrines.) Halle, 1816-18. 3 Vols. 8vo. 
Unterholzner, Juristische Abbandlangen. (Treatises on Law.) Munich, 1810. 8vo. 
Bidoto, Abhandlungen uber einzelne Materieu des romiscben burgerlicben Recbts. 

(Treatises on different subjects of the Roman Civil Law). In 2 Vols. Brunswick, 

1818. 8vo. 
£. Kdmmerer, Beitrage zur Gescbicbte and Theorie des Rom. Recbts. (ContributionB 

to the History and Theoiy of the Roman Law.) 1 Vol. Rostock and Scbwerin, 

1817. 8vo. 
A. Schweppe, Jurist Magazin. Part 1. Altona, 1818. 8vo. 
J. F. Oetterdingf Alte and neue Irrtbumer der Rechtsgelebrten. (Ancient and Modem 

Errors of the Juriste.) Greifiwald, 1818. Idem, Ausbeute von Nacbforscbungen 

uber vencbiedene Recbtsmaterien. (Results of Meditations on different matters of 

Law.) In 7 Vols. ibid. 1826-41. 8vo. 
C. F. Reinkardf Vermiscbte Aufsatze ans dem Giebiete der reinen und angewandten 

BechtewJsBenacbaft (Miscellaneous Treatises on subjects of abstract and practical 

Law.) 3 Nos. Stuttgart, 1822-27. 8vo. 
/. A. Seufertf Erdrterungen einzelner Lebren des Rom. Frivatrecbts. (Discussions of 

different doctrines of Roman Private Law.) In 2 Vols. Wurtzburg, 1820. 1821. 8vo. 
H. E. Dirkten^ Civiljstiscbe Abhandlungen. (Treatises on Civil Law.) Berlin, 1820. 

2 Vols. 8vo. Idem, Beitrage zur Kunde des Rom. Rechts. (Contributions to the 

knowledge of the Roman Law. ) Leipsic, 1825. 
L» J. NeutUtel and S. Zimmem, Romisch-rechtilicbe Unteranchungen. (Enquiries on 

subjectsof Roman Law.) Vol.1. Heidelberg, 1821. 8vo. 
O. F. Puchtcr, Civilistiscbe Abhandlungen. Leipsic and Berlin, 1823. 8vo. 
P. L. KritZj Abhandlungen uber ausgewoblte Materien des Civilrecbts. (Treatises on 

select matters of the Civil Law. ) Leipsic, 1824. 
C J, Meno Valeti, Abhandlungen aus dem Gebiete des Romiscben Privatrecbts. (Trea- 
tises on subjects in the department of Roman Private Law). 1 Vol. Gottingen, 

1824. 8vo. 
Hauboldf Opuscula academica. Vol. Ist, edited by Wenck. Leipsic, 1825. Vol. 2d, 

by Stieber, ibid. 1829. 8vo. 
C G. Biener, Opuscula academica. Edited with a preface by F. A. Biener, in 2 Vols. 

Leipsic, 1830. 4to. 
TV» Fra'neke, Civilistiscbe Abhandlungen. Gottingen, 1826. 8vo. Idem, Beitrnge 

zur Erlauterung einzelner Recbtsmaterien. (Ulustratious of different matters of Law. ) 

Ibid. 1828. 
C. A. Weiskef Scepdsch praktische Bebandlung einiger Gegenstaude des Civilrecbts 

(Practical treatises on several subjects of the CiNnl Law, with critical remarks). 

Leipsic, 1829. 8vo. 
C. J. Quytt, Abhandlungen aos dem Gebiete des Civilrecbts (Treatises on subjects of 

the Civil Law). Heidelberg, 1829. 
P. £. Huschke, Studien des Rom. Rechts. I Vol. Brealau, 1830. 8vo. 
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H. R, Brinkmann, Wusenflchaftlich-praktuche Bechtsknnde. (On Practical Legal 

Science.) Sleswick, 1831. 8vo. 
A. A. von BuehholtZf Versuchp uber einzelne Theile der Theorie des heutigen Bdm. 

Recht<. (Essays on single parts of the Theory of Modem Roman Law.) Berlin, 1831. 

Idem, Jnristische Abhandlungen aus dem Gebiete des Rom. Recbts. (Treatises on 

diiferent subjects of Modem Roman Law.) Konigsbei^, 1833. 
W. Mftllerf Civilistische Abhandlungen. 1 Vol. Giesseo, 1833. 8vo. 
K. Roder, Abhandlungen uber praktische Fragen des Civilrechts. (Essays on practical 

Questions of the Civil Law.) Giessen, 1833. 8vo. 
W. Sell, Verauche im Gebiete des Civilrechts. (E^ssays on different matters of the Civil 

Law.) 1 Vol. Giessen, 1833. 2d Vol. 1834. 
C. He-t/eVf Abhandlungen aus verschiedenen Theilen der Rechtswissenschaft. (Treatises 

on different parts of Legal Science.) Giessen, 1841. 

2. By different Authors. 

Tractatns universi juris, duce et auspice Gregorio XIII. in nnum oongesti. (Tractatos 
tractati.) Venice, 1584. in 18 Vols. fol. With 4 Vols, of Indices. 

E» OUonii Thesauras Juris Romani. Leyden and Utrecht, 1725. in 4 Vols. foL Ut- 
recht, 1733-1735. Basle, 1744. in 5 Vols. fol. 

G. MeermanHf Novus Thesaurus Juris Civilis et Canonici. Hague, 1751-1753. in 7 f<^ 
Vols. ; with a supplement after the author's death by J. L. B. Meennaon. Hagae, 
1780. fol. 

Oeo. OelrickSf Thesaurus dissertationum jmidicarum in acad. Belg. habitaram. Leip- 
sic, 1769. 1770 in 2 Vols. 4to. Thesaurus novus. Bremen, 1771-82. 3 Vols. 4to. 

Tkeod. Hagemann and C A, Ghnlhcr, Archiv fur theoretische und praktische Bechts- 
gelehrsamkeit (Archives of theoretical and practical Law Science). 6 Vols. Bruns- 
wick. 1788-92. 8vo. 

Besides the legal periodicals, which have already been mentioned, the following 
deserve to be noticed : — 

Orolman, Magazin fur die Fhilosophie und Geschichte des Rechts imd der Gesetzge- 
bung (Magazine for the Philosophy and History of Law and Legislation). In 2 Vols. 
The 3d Vol. was edited with the assistance of Ldkr. From the 4th Vol. it received 
the title, Neues Magazin fur Rechtswissenschaft und Gesetzgebung. Published at 
Giessen, 1800-25. 5 Vols. 

Archiv fur civilistische Praxis, edited by Gensler, Mittermaier, Sehweitzer, and others. 
26 Vols. Heidell^erg, since 1818. 

Zeitschrift fur Civilrecht und Process. Edited by Linde, MarezoU and Wening' 
Ingcnhcim, and after the death of the last by Schrdter. 18 Vols. Published at Gies- 
sen, since 1828. 

Themis, Zeitschrifl fiir praktische Rechtswissenschaft Edited by Elvers. 2 Vols. 
Gottingen. 1827-1829. Neue Themis. Nos. 1 and 2. 1840-1. 

Themis, on Bibliotheque du Jurisconsulte, par une reunion de magistrats, de profes- 
seurs ct d'avocats. Vols. 1-7. Paris, 1819. Vols. 8-10. Bnissels, 1825-1831. 8vo. 

Bydragen tot Regtsgeleerdheid en Wetgeving. By C. A. Den Tex and J. Van Hall. 
Vols. 1-6. Amsterdam, 1826-32. 8vo. 

F, C. K. Schunck^s Jahrbucher der gesammten deutschen juristischen Literatnr. (An- 
nals of the whole German Legal Literatur.) Vols. 1-17. Erlangea, 1826-1831. A new 
continuation from the 18th to the 30th Volimie. Neustadt on the Orla, 1832-1836. 
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« 
Kritiflche Zeitachrift for BechtBwisseiiflchiift Edited by R. Mohl, C. 8ckeurlen^ £. 

Schroder, C. O, Waekter and K. Wackier. 6 Vols. Tabingen, 1826-1830. Svo. 
Rickter and Schneider, Kritifiche Jahrbucher. Lelpac, since 1837 ; still continued.' 
Rosshirt, Zeitechrift fur Civil- and Criminalrecht Heidelberg, Ist Vd. 1831-33. Sd 

Vol. 1834-36. 3d Vol. 1840. 4th Vol. 1842. 
K. Sell und W. Sell, Jahrbucher fur historische nnd dogmatische Bearbeitnng det i^ 

mischen Bechts. (Annals ofthe Histoiy and Theoiy of the Roman Law.) Brunswick, 

2 Nos. 1841.* 



* The Editor considered it his duty to give the foregoing list of works on the Raman 
la^v^, in its full extent; the more so, as nearly all of ihem are of greater or less im- 
portance, and possess peculiar merits of their own. Yet, although this list is fiur finom 
being complete, it contains so large a number of works, that the majority of readen 
may well aesire to have a selection made for them of a few of the most valuable for 
practical purposes. The Editor has, therefore, considered it proper to recommend 
the foUowmg to their particular attention : 

1 An introductory view of the Roman law may be best obtained fix)m Spangenr- 
berg*t Einleituig in das Rdmisch-Jofltinianeische Bechtsboch ; and Clotsiut, Herme- 
nentik des Romischen Rechts. 

2. A most excellent text of the Corpus Juris is contained in the critical editiona of 
the same by Oebauer and Spangenberg, by Beck, and by Kriegel. 

3. The most important ezegetical works are the Glossa Accursiana, Cvjaeii Openy 
and Donelli Comm. Jur. Civuis. 

4. The eompendiume best adapted to the study and to the present state of sdenoe 
are : ThibatU, System des Fandecten-RechtB, 8th Edition ; MiBthienbruch, Doctrina 
Pandectarum, 3rd Ed.; Savigny, System des heuligenrdm. Rechts; Hof acker ^Vik^ 
cipia Juris Civilis, 2d Ed. ; Wening, Lehrbuch des Civilrechts, 4th Ed. ; Hufeland^ 
Pandekten-Compendinm; FaZe^, Lehrbuch des Fandektenrechts; Hdpfner, Com- 
mentar; edited by A. D. Weber, 8th Ed. 

5. Works of practical use for reference, besides those included under the last head 
(No. 4), are : LatUerbtuh, Collegium theoretico-practicum, 6th Edition ; Leyser, Medi- 
tationes ad Pandectas ; MulUr, Observationes ad Leyseri Meditt. ; Mfiller, Promptna- 
riom Juris novum, 2d Edition ; Meier, Collegium Argentorstense ; Voet, Comment, ad 
Pandectas; OlUek, Eilauterung der Pandecten, in 42 Vols. 



GENERAL PART: 



FIRST DIVISION. 

GBNERAL LEGAL VIEWS OF THE BOMINE. 

L Jui et Justitia, 

§ 112. Law was considered by the Romans as primarily founded on 
morality, and on a voluntary respect for all that was good and noble.* 
In their view, compulsion was no essential element of a law.^ ** Jus,'* 

(a) Cieero de off. lib. 1. c. 28. — Hugo^ Na- pnlaory and incompidsonr dntie& Cieero de 

tnrrecht 4th KditioiL f 15. — Wdeher, Die off. lib. 1. c. 3. — Seneca de in. lib. 1. c. 37. — 

letsten Qrunde von Becnt* Staat and Strafe, fr. 144. pr. D. 90. 17. " Non omne quod lioet, 

p. 450. honestom eat"->fr. 197. ibidv— fr. 43. pr. D. 

{b) The Eomana^ indeed, were not nnao- 83. S.— fr. 1. $ 5. D. 50. 13^— But their diatinc- 

qnaintcd with the difibrenoe between com- tion between morals and the law ofnatore was 



* The faOtire of the attempts that have been made to establish a set of primary lecal 
principles, and to represent all the special principles of the law as consequences de- 
rived therefrom, must render the impracticiwility of such an undertaking obvious to all 
reflecting minda. A positive science, the truths of which owe their origin in a great 
measure to accidental circumstances or to arbitrary design, does not admit of being 
reduced to a certain number of fundamental principles, from which all the special rules 
presented by it may be derived. All that is to be done, is to systematize the science 
of law by mviding it into principal parts, and each part again into its main topics ; 
aorranging them so as to combine all tne provisions that relate to the same subject, and 
in each case treating of general matters before proceeding to those of a special charac- 
ter. All that can be accomplished beyond this, is to represent as a connected whole 
those fundamental principles of legal science that are of constant recurrence in all parts 
of the law. To the performance of this task the exertions of law writers have as yet 
been too litde devoted. Hitherto their efforts have been chiefly directed, and in part 
with distinguished success, to bringing together all the general principles that applpr to 
the different subjects of a single branch ofuie law. Such a collection of general pnnci- 
pies is what is usually demoted by the term, " General Part." This has been done only 
for the Roman private law, the criminal law, and the law of civil and criniinal 
proceedings. The Editor hazards nothing in asserting that the most signal service in 
this respect for the Roman private law, nas been performed by that incomparable 
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said they, ** eat art boni et <Equi;** and Ulpian preciaelj in this spirit 
demands of jurists, as the priests of justice, that they should make men 
not only just externally, but also good internally." The science of law 
was therefore defined as ** divinarum €Uque hMnncmanan rerum natitimf 
jusU atque injtuti adentia ;"^ nxid justia^ consisted not merely in an out- 
ward conformity with the law, but in a conduct that agpreed with the 
precepts of the law from internal disposition and free volition.* 

not 00 ftrictly drawn as that of the modern Elver* , Beitrigc znrRechtBlefare and Recht»- 

joristB, and they never maintained that com- wiisenacfaaft. vol. 1. p. 65. — GOgektl, Zcr- 

pulsion was the criterion of law. Hence they ittrente B litter. Vol. 1. p. 118. 

introdaoed into the doctrine of law these three (b) $ 1. J. 1. 1.— -fr. 10. $ 2. D. 1. l.--fr. S. D. 

general principles ("Juris preecepta sunt 1.3. — const 1. $1.0.1.17. 

hsBc" ) : " honeste vivere, neminem hedere, (c) pr. J. l.--it. 10. pr. D. 1. 1. " Jnstitia est 

■uum caique tribuere." $ 3. J. 1. 1. — ^fr. 10. $ constans et perpetua vduniM jus saam cui- 

1. D. 1. L^Donetti Comm. jur. civ. lib. 2. c. one tribuendi." Nov. 69. prsBf.— Ctc«t> de 

1. — Welcker, Letzte Grunde. p. 482. and in nnib. lib. 5. c 23. — Cicero de invent lib. 2. 

his jur. Encycl. p. dZ.-^Burcnardit Gh-and- c. 54,-— Gellius, Noct Atticss. lib. 17. c. 5.— 

zuge des Rechtssystems der Romer. p. 258. Van der Fdlz, Observat quedam ad defini- 

(a) fr. 1. pr. & 1. D. 1. l.^Wddcer, Letzte tionem justitisB Ulpiani in L. 10. pr. D. de 

Grunde. p. 476. and in hisEnoycL p. 70.— justitiaetjare. Groningpen, 1806. 



genios — ^whether we regard his depth of knowledge, his acuteness of perception, or hk 
able mode of treatment — ^the late Prof. Tkihaut. His system, which is held in the highest 
esteem by the oonrtB and by all the more enlightened pnustitionerB, although a thorn in 
the side of the adherents of the historical scnool, and although by some conudered 
inoonvenient for use on account of its comprehensive brevity, will transmit to the latest 
posterity the fame of this unequalled master of the Roman law, and will ever consti- 
tate an inexhaustible source of instruction, both for students and practitioners. The 
applicability of the main principles of the private law, by way of axudogy, to aknost all 
branches of the law, reuuerB it so much the more important to obtain a comprehennve 
view of the general port of the private law ; and the Editor thinks that Uiis reason alme 
should snfiice to silence all tho8e unjust mid uiirpa.<oDable complaints that are made in 
certiiin quurters respecting the extent given by Tliibant tn the Greneral Partn-objections 
'' which he has most ably refuted iu tiie last edition of kid System ($3). 

* The idea that the power of enforcing obedience was regarded by the Romans 
not es^eutiully necessary to a law, is nothing more tlum n learned fimcy. Where the 
ability to compel is wanting, no law exists. Moral duties were never regarded 
MS identic w^iih juridical by the Roman jurists. True fundumental views of a syvtem 
of law cauuot be obtained from a few pasMge.s containing the general definitions or rea- 
.souings of a single jurist or even legislator : such resuitt* can be attained only by exam- 
ining the details of the legal principles themselves. These observations &pp|Y with 
especial force to the Roman law, the weak point of which is definition. Stili many 
civilians, even of later times, have sufiered hints iu the deciMiuus of the Roman jurists 
tliat point to the connexion between law and morals, to mislead them into regardinf 
the latter as the predominant clement of the law. But such so-called general legv 
views of the Romans are by no means to be found specially ajiplied in the construction of 
their system of law ; and in fact, by removing the power to enforce obedience, every thing 
would evidently be left to the mere dictates of free will. The definitions quoted in the 
text prove nothing further than that philantlut)pliic views and pedantic exaggerations 
have caused these ideas to be pushed further than their nature warrants. But teachers 
of law should not make such ill-founded speculations a subject of praise : they should rather 
consider it a duty to expose their erroneousiicss and worthlessness. All that we can say 
is, that the Romans, in weir elevated ideas of morality, added in some cases a legal sanc- 
tion to certain moral duties (e. g. the love of relations, gratitude, natural obligation, &c.) 
which they found equidly observed by ail good men. This they did in on&r that the 
exercise of such duties might no longer be left to individual conscience alone, but that 
those who violated them might be compelled to their fulfilment by the eardily 
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IL Divisions of Jus, 

§ 113. 1. Jas publicum etjus privatum. — ^With regard to its object, the 
Romans divided the \«w into pubiie and private : "jus publicum est quod 
ad statum rei Romaiue; jus privatum est quod ad siHgulorum utUitatem 
spectat*'*^ 

(a) i i. J. 1. 1.— fr. 1. f 2. D. 1. 1.— *'Pri- eker, Letzte Grande, p. 498. 515. and in his 

▼atom jiM tripartitam est ; collectom eienim Bncycl. p. 88. — Fretetkbeu, Beitr&ge znr 

est ex naturaltbug praceptii, aut gentium^ aat Bom. Becbtsgesch. Fart 1 . p. 104. — HeineccH 

etvihbtu" — Hugo, Naturrecht % 16. — Wei- Elem. jar. civ. sec. ord. Inst Gott 1787. $ 33. 



judge. And in fact, in a state that has a republican constitution, the moral element in 
the law needs every protection, more than in any other. In a state ruled hy a monarch, 
the concentrated executive power of the government offers, it must be owned, a firm 
support to order and law, however that law maybe constituted. But in a democracyi 
-where the observance of law and order depends not so much on the power of the 
government as ou the voluntary consent, Uie personal character, and the love of 
justice of its citizens, it is of greater importance that morality, as determined from the 
general conduct of virtuous persons, should be invested with the character of law, 
wherever the voluntary observance of it is seen to be seriously endangered. Yet, as a 
general rule, the line of demarcation betwixt law and ethics must be strictly observed, 
and internal actions must not be made the objects of law. This doctrine was fullv 
recognised by the Bomans ; whence the maxim, interna non curat prator. 'When this 
fundamental distinction is violated, a door is opened at once to the most iigurious and 
arbitrary invasions of ihe rights of individuals by the ruling power; and in generaL 
wherever the judicial power is allowed to encroach too far on the widely extended 
domain of moral duties, it is in danger of becoming inconsistent and uijust 

If, after these preliminaxy observations, we proceed to a closer examination of the 
two deOnitions ot legal science contained in the text, it will be perceived, that they are 
both of them decidealy inaccurate. " Jug est art boni et aqui." Were this to be taken 
literally, then jurisprudence would be the science of morals ! Now it is true, that in ancient 
times tne prsetor was empowered to decide, from reasons of honestas, pietas, and 
squitas, contraryto the rigour of the law. But the observance ofmorality was not there- 
by made the principal object ; for in general, the law itself still constituted the rule. In 
fact, this was no other than the natural effect of such advancement in morality and intellec- 
tual culture as is exhibited in the ameliorations gradually introduced by every people 
into the practice of their law, for the purpose of softening its original severity ; and here- 
in the Bomans did not set out from any abstract a priori views, but simply applied to 
prEu;tice the results they had obtained by experience from the actions of virtuous men. 
We have also to consider, that under the emperors this principle was so limited, as to 
allow the judge to take these moral reasons into account only in such cases and in so fiu* as 
was expressly admitted by the law. Now it is clear that there is no municipal law in 
the world that does not permit the {udge to take cognizance of moral obligations to a 
certain vreH defined extent. But if we take the phrase, bonum et eequum, to signify 
equity simply, which, as the sources prove (comp. Albrecht^t Bomische Aequitas. 
Drraden &> Leipsic, 1834. p. 24), it very frequently does, it is evident that junspm- 
dence must comprehend more than this-— that this can form only a part of the science, 
and that too only within the Umits prescribed to it by the law. But such a limitation is 
not given in the definition ; and hence the passage has occasioned a great deal of trouble 
to interpreters. Mdser (in his Fatriotische Fhantasien, Vol. 1. p. 297) takes bonum to 
denote id quod conv*init Jini tocietaiiSf and aquum as signifying id quod cum minimo 
damno soeiorum obtinetur. Piuicirola (Thesaurus, Leydeu, 1617. Lib. II. cap. 1.) 
speaks of the necessity of tequilas to prevent the ii\justice with which the application 
of general laws might be attended in particular instances. But, however the passage in 

Snestion is to be understood, so much is certain, that here a definition is given not of 
lie law itself, but of the ideal to which it should strive to i4)proximate as closely as 
possible, both in theory and practice ; and to neglect this obvious distinction, is as unrea- 
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2. Jus naturalef gentium^ et cimU, — The private law was ^[ain 
divided into jus naiurale, gentium, and civile.' Jus naturale viras tlie 
name given to that law which is derived from the animal nature of 
man, and from those instincts which he has in common with the brute 
creation.^ Jus gentium denoted that law which is founded upon the 
rational nature of man, and which on this account was recognised by 
all the civilized nations of their time.^ By jus civile they understood 
that part of the private law which was established by the state, and the 

fa) pr. J. 1. S. — &. 1. $ 3. D. 1. 1. "Ju» natur diflbrent opinion ; see his work De Jure gen- 

T€Ue etlt quod natura omnia animaUa docuit. tinm a jure natorali non divcrao. Utr&cfat, 

Nam jus ifltnd non homani generis proprinm, 1816. Bat see contra, Steinacker, XpoVvgi^ 

Bed omniom animaliom, qns in terra, qnee in Ulpiani, sive de notione juris gentium a jure 

marl naacnntnr, avium qnoqne commune est natural! accurate distinguenda. Lcipsic, 1881. 

Hinc descendit maris atque femins conjunc- — Baumbach, Einleitung in das NatuirediL 

tio^ quam nos matrimonium appellamus, hinc p. 91-101. — Dirksen in the Hhein. Mas. VoL 

liberorumprocreatioyhinceducatio. Videmus 1. p. 1. — PuchtOj Das Gewohnheitarecht 

eum caBtera quoque animalia, feraa etiam, Vol. 1. p. 1-44. — jf^diu/^ce, Staatawissenschaft 

istius juris peritia censerL" Comp. Hugo, der Romer. p. 303 seqq. — Hupfner, Commen- 

Naturrecht. } 2%.— Cicero de invent 2. 22. ter. 8th Edit $ 30. 

{b) $ 1. J. 2. — fr. 9. D. 1. 1. '*Jut gentium {c) fr. 9. D. 1. 1. " Omnes |)opu1i, qai1e|i- 

est quod naturalis ratio inter omnes nomine* hus et moribus reguntur, partim suo propno, 

eonstituit ; id apud omnes peresque custodi- partim communi omnium hominum jure utajB- 

tur, vocaturque jus gentium, quasi quo jure tnr. Nam (fuod quisque populu* ip§e nbi 

omnes eentes utuntur." Comp. fr. l.Jj 4. fr. 2. jus consiituttt id ipaius propnum civitatisest, 

3. 4. 5. D. 1. 1. — Cicero de off. 3. 5. TheopkU. vocaturque ^'tM civile." 9 1. 2. J. 1. 3.— ;fr. 6. pr. 

ad Inst 1. 2. — Although the jut gentium is D. 1. 1. "Jus civile est quod neque in iotum 

sometimes called by the Romans "jus natu- a naturali vd gentium recedit, nee per omnia 

ra2e," e^ g. in $ 11. J. 1. 2. — } 11. J. 2. 1. ; yet ei servit : itaque cum aliqaid addimus vel 

they did not understand by it what we term detrahimus juri communi, jus propnum id 

the " law of nature/' but rather an abstract est civile emcimus. — Gains, 1. 1. Comp. also 

ftom ihe positive laws of all nations. Rene- $ 11. J. 1. 2. — Concerning the other significa- 

numn indeed, with many others, entertains a tions of jus civile, see above, $ 34. note K. 

sooable as if one were to give as a definition of one of the plastic arts, a description of 
that nature which it designs to imitate. 

No less erroneous is the definition, " Jurisprudcniia est omnium rerum humanamm 
atque divinarum notitia,justi atque injusti scientia." In fact the Roman jurists, with 
all their unequalled sagacity and their admirable skill in the application of principles 
to practical cases, show in general no philosophical power of abstraction equal or even 
comparable to that exhibited by modem civifians. The advocates of the Roman defini- 
tion given above understand by res divina et humana the divine law {jus augurale, 
fedalct and poTUificium) and the human. But to this we have to object, that '* re«" 
means every thing, and is nowhere used in the sense o{ju8\ and that even were we to 
understand bv the first part of the definition the jus divinum et kumanumf we would 
have to consider the second part ("justi cUque injusti scientia") as a mere superfluous 
repetition, expressing the same idea in other words. We concur therefore in 
the opinion of those who take the words " res divina et kumana" to mean, 
accordmg to the Roman usus loqnendi, all things worthy of human investig€Uion and 
knowledge. Such is the definition given of philosophy by Cicero and other Roman 
classical writers ; and as philosophy was considered to form a part of jurispnidence, 
the jurists transferred it to dieir science also *, but with no more right, it would appear, 
than any other scientific profession would have to lay claim to it 

The definition o{ justice is also imtenable, except it be cmderstood in the sense given 
to it by Mackeldey, namely as a mode of action in voluntary accordance with the pre- 
ceptB of the law. For generally speaking, the motives of actions do not come mider ju- 
ridical consideration : and certainly nothing further can be required in a juridical point of 
view, than a voluntary course of action in conformity with the law; and every one must 
be regarded as just m the eye of the law, who performs all the duties it prescribes, 
of his own fir^ wilL 
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enactments of which, according toUlpian, neither totally deviate from 
the ju9 nalurah and jtu gentium, nor entirely follow them ; but 
which sometimes add to, and sometimes subtract from them." — ^Hence 
in the jus naturale, man is regarded as an animal ; in the jtu gei^ 
tium, as a rational being ; and in the jus dvile, as a member of an 
individual community. 

3. Jus scriptum et nan scriptum. — The jus civile, as above defined, 
was subdivided into jus scriptum and non scriptum.^ The term jus 
scriptwn was most commonly employed in its grammatical sense ; and 
by it accordingly was understood all law that was actually committed 
to writing, whether it had originated by enactment or by custom, in 
contradistinction to such parts of the law of custom as were not commit- 
ted to writing. At the present day, we understand by jus scriptum, 
laws only ; and hy jus non scriptum, customs, without regard to whether 
they are actually written or not (§ 5).* 

System of the Roman Private Law, 

§ 114. The system followed in Gains 's Institutes (which treat in the 
first book depersanis; in the second and third, de rebus and ohligaiionibus ; 
and in the fourth, de aciionibus) was retained in the Institutes of Jus- 
tinian, with this exception only, that the exposition of the obligatianes 
was extended to the sixth title of the fourth book. The Romans ori- 
ginally understood by the term res, nothing but corpora (corporeal 
things) ; but afterwards this term comprehended also jura, and obliga- 
tiones, which were regarded as resincarporales. This is the reason why 
they divided the private law into two principal parts, viz. the jus per- 
sonarum and jus rerum; and appended to these a third part, or the 
jus actiomum, for the purpose of explaining the judicial application of 
the two former.'' This arrangement, it must be owned, is not strictly 
logical : for the actioncs, which thus form the third part of the Institutes, 
belong to things as much as do the obligatianes : and the obligatianes, 
which are treated under the head of incorporeal things, and are thus 
presented only as an accessory part of the^/iM rerum, ought, on account 
of the material difference between them and real rights, to be con- 
sidered and treated as a principal part of the law in themselves. 

ia) & 3. J. 1. 2.— fr 6. $ 1. D. 1. 1. (c) GaiuB, 1. 8.—$ 12. J. 1. 5.—Theovkir 

[b) Hence among the Romans the edieta lus, ad pr. J. 1. 3., ad pr. J. S. 1^, ad pr. J. 3. 

ffraUorum and respoma prudentum belonii^cd 13. ad pr. J. 4.6. — Comp. also Bocking, Insti- 

to the jos scriptum. $ 3-9. J. 1. 2. — Tki- tationen. § 26. — Broun, Erortemngen. p. 13 

batU, Vera. VoL 1. No. 7. seqq. 

♦ The term jus publicum is employed in a twofold sense. It denotes either: 1. the 
public law of a state ; or, 2. the law of nations (jus gentium j according to the modem 
application of the term). The Romans used the term jus publicum^ in the sense first 
mentioned, and sometimes also to signify all those ordinances of the private law which 
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Modem Byttevu. 

§ 115. The system observed in the Institutes has accordingly been 
abandoned by modem civilians, who, although they differ more or less 
with regard to details, agree in the main in constructing a system of 
the Roman private law similar to that adopted in this Compendium. 
According to this system, the Roman private law is divided into : 

1. Real rights, or rights of things ; 

2. Rights of obligation, or rights to actions on the part of others ; 

3. Family rights, or rights over the persons of others ; 

4. Rights of inheritance. 



were placed beyond the power of arbitrary change by citizens in their private traos- 
actions {jut publicum privatorum pttctu imttari non potest). 

Jut naturale was the name given by the Romans to the instinctive laws prescribed 
by nature itself, or the sum of those legal prescriptB which applv to such relations and 
acts as are common to all living creatures, and proceed from the instincts implanted 
in them, as e. g. the union of the sexes, the impulse to self-defence, &c. In contradis- 
tinction to these, they applied the term jut gentium to all law that was derived from 
natural reason and equity, and was consequently recognised among all nations. Thus 
religio erga deot,^ pietat erga parentetf property, slaveiy, manumission, &c. are 
called hjj tnem topics of the jut gentium; eitner because they spring from natnral 
reason and equity, or because they were found to be observed among all nations. Jus 
civile, on the contrary, embraced only such legal rules as were peculiar to the Romans, 
as e. g. those respectmg matrimony, paternal autiiority, certain conlracts, &c. 
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SECOND DIVISION. 

OF PERSONS.* 

General Defimtum. 

§ 116. The vrox^j^son^ in its ordinary acceptation, denotes a human 
being who has a capacity for rights ;' but when used as a legal term, it 
has a more extensive meaning, and includes all that possesses an indi- 
vidual capacity for rights. On this extension is founded the divi- 
sion into physical and moral persons ; the latter of which are more 
appropriately called ^ru^ico^ or fictitious persons.^ 

Different Capacities united in one Person. e 

§ 1 17. The word persona is sometimes used to signify merely the 
capacity from which special rights and duties arise.^ A man may 
therefore unite in himself several such capacities (vams homo plurcs 
sustinere potest personas), with respect to which his rights and duties 
will be different.'!' In such case his conduct is to be judged according 
to the capacity in which he acts, and what he does in one capacity can- 
not be prejudicial to him in another ;' but then on the other hand, the 
advantages which he enjoys in one capacity cannot be transferred to 
rights which he has in another/ 

(a) According to the law of nature, every laris" in contradistinction to coUegium, oor* 
inan, as a rational being, has a capacity for pus, or curia, fr. 9. $ 1. D. 4. S. 

rights, and is consequently a person. The (c) Hert de nno hominc plares snstinente 

positive law, however, may deviate from this, personas ; in his Opnsc. Vol. 1. Part 3. p. 87. 

Thus for instance, according to the Roman {d) In this respect a distinction is also made 

law^. the slave was incapable of rights, and between persona publiea andpriveUa. $ 5. J. 

therefore not regarded as a person. ^ 4. J. 1. 1. 20. 

16.—Th€ophiIus ad $ 8. J. 8. 14. [e) E. g. $ 4. J. 2. 18.— fr. 3. D. 1. T.—const. 

(b) The Roman law sometimes denotes a 26. C. 5. 37. 

physical person by the term "persona singu- (/) E.g. fr. 38. D. 4. 4.— <:onst. 2. C. 2. 29. 



* The Romans made a distinction between homo and persona; becaase they regarded 
slaves not as subjects of rights, but as objects of rights, m the same manner as things. 
Their positive laws applied the term person to such men only as had the capacity for 
rights, and at the same time extended it to aU those things and corporations which are 
regarded as subjects of rights, as e. g. churches, pifs causs, municipalities, &c. 

t Every one, therefore, may exercise the whole of the rights connected with his dif- 
ferent capacities, in so far as they do not conflict with each other. And he needs not 
allow what he does in one capacity to prejudice him in another : thus, for instance, if 
he vote in the negative as guardian of a minor who is a member of a community, he may 
give his voice in the affirmative when voting in his own proper right. Or suppose a 
guardian receives by his fatlier's will a legacy for his ward, but he himself is neglected 
m the testament; he can doubtless attack the will by the querela inojffieiosi. This 
last instance is taken from $ 4. J. 2. 18. 
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CHAPTER I. 

PHTSICAL PERSOIfS. 
I. Capacity for Rights in general. 

§ 118. By the term phyncal person is understood a single human 
being who possesses a capacity for rights. A man's capacity for 
rights consists in his having those qualities which are necessary in 
order to hold or acquire rights. This capacity for rights may be 
divided into natural and civil. To constitute a natural capacity for 
rights, it is requisite simply that one should be a man. The Roman 
law regards as a man {homo) only that being bom of a woman, which 
has a human form ; and he is considered to have that form even though 
his body be defectively shaped {partmtum, ostentum). But if the 
human form be wanting, it is a monster {mon8tru7n), and incapable of 
lights. Yet even the foetus, where its interests are concerned, is 
regarded as equal to a man {nasciiurus pro jam nolo hahetur^ si de 
^w commodo agiiur),* Hence all those rights which he would have 



* The fiict that a child haa been bom alive, is to be ascertained firom its moyement 
and breathing. The Lex Allemannorum (Tit. 92) demands evidenceof the child'shaving 
beeD seen by witnesses to widely open its eyes ; the Saxon Mirror (Book I. art 33) re- 
requires its voice to have been ?teard by four male and two female witnesses. Acoml- 
ing to JostiniBn^s law, crying was not requisite (const. 3. C. 6. 29) ; since JuBtinian 
adopted the view of the Sabinians, that any sure sign of life was sufficient. The 
particular laws of several states of Germany require it, however; thus, according 
to the Prussian law, in order to prove the child's vitality, the witnesses must not only 
have been present at its birth, but must likewise have heard its voice distinctly, y^ 
tality consists in that perfect formation and maturity of the child which are nccesssaiy to 
its independent existence {partus perfectuSf vitalis). In a case of doubt, it can be 
decided only by the opinion of protessional persons, whether it had the power of living 
or not. Acconiing to the Roman law, the child's capacity for existence and conse- 
quently for rights, is not to be presumed, unless the mother has gone with the child 
182 days (L e. longer than six months and a day after conception), even though the 
child thus prematurely bom {abortus, &lse or untimely birth) be come into the world 
alive ; because it lacks the capacity for continued existence. 

A child bom capable of livmg has moreover the rights of a man, even though it 
should live but for a moment. It is also worthy of remark, that in practice the opinion 
prevails in Germany (see Lauterbaeh^ Colleg. I. 5. $ 87), that the continued life of the 
child is nresumed as soon as its vitality has been proved ; for the simple reason that it 
is accoraing to Uie ordinary course of natiue. Although the foetus, strictly speaking, 
still constitutes a fiart of Uie mother {pars viscerum)^ and although the capacity for 
rights properly onginates only with a man's birth, the solicitude of the Roman law has 
assimilated the imbom, in respect to legal advantages, to those already bom, by re- 
serving for the former all rights that accrue to them, until their birth. Hence when a 
man dies and leaves his wife in a state of pregnancy, a curator venlris is appointed, 
and the wife in the meanwhile is put in possession of the inheritance. The Roman 
law also requires that the portions of three children be set apart for the nasciturus. 
This, however, is no longer followed ; and the division of the inhcri^allce is postponed 
till after the birth takes place. A father may also appoint a guard ian for the nasciturus, 
in his will. As the rights of the nasciturus depend on its being bom perfect, it follows 
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had or acquired!, if he bad been bom at the time of their accruing, are 
retained for him until his birth.'* But in order that he may actually 
acquire them, it is requisite that he be bom as a man, alive, and capable 
of living.^ 

iL Civil Capacity for Rigkt$ among the Roman$,^ 
1. Slatu9^^i\a Namre and Kinds.* 

§ 119. Among the Romans, however, every man v^as not capable of 
rights, neither did every man capable of rights possess such capacity 
in an equal degree. The civil capacity Jbr rights depended on the ex^ 
istence of certain civil qualifications, which were determined partly 
by the public and partly by the private law. 

A. A qualification of this sort, which formed the indispensable re-^ 
quisite lo the civil capacity for rights, was called by the Romans, status 
or caput ; and of these there were three kinds : freedom, citizenship, 
and f amilia . 1. In order to be regarded as ?l person, i. e. as one having 
the general capacity for rights, it was necessary that a man should be 
Jree, Herein consisted the status libertatis, and lo this referred the 
general division of men inlo Jreemen and slaves.^ The freemen were 

(<^ fr. 7. D« 1 . 5. " Q,mi in utero est, perinde ali to yitaUtjr ; since the former {wssa^ relatet 

ac 81 in rebas hnmanis esset, ciuioditar, quo- onlv lo legitimacy, and the latter to tlie free 

tieru Ac commodtB ipnna partus ^tueritur; btrtn of chddren.-^iSei(^er^, Sr5rt Vol. 1. p. 

qaamqoam alii, antcqaaim nascatar, neqna- 50. — 2>aAn« in Elvers'sTbemls. Vol.9, p. 356» 

qnam prosit" — fr. 26. D. ibid. — ^fr. 331. D. — Respecting vitality, see Ploitcquett Ueber 

50. 16. — Farticaiar ap^cations of these prin- die phys. Knordernnse der Brblanigkeit der 

ciples are containea in fr. 3. X). 48. 19. — ^fr. Kinder. Tubingen, 1779. — Metzger, Qysiem 

IS. D. 1. 5.— fr. 30. J 1. fr. 84. D. 29. 2. — fr. der gcrichtlicben Arzneiwusenscbaft. 4th 

7, J 1. D. 1. 9.— const 1. 2. C.'6, 29.— fr. 3. D. Edition. $ 272-279. $ 296-315.— yfcnjfc*, Lehx^ 

5. 4. — MaUinkrodt de statu nondum natonim. buch der gcrichtlicben Medicin. (Compen- 

Sioseen, 1782. — MauckardfyU^xr die Rcchte dinm of Medicai Juriapradence.) 3d Edition, 

del Menschen vor seiner Gebnrt Frankfort $ 85^105. — Savigny, System. Vol. 2. p. 385. 
and Leipsic, 1782. — ZimmerJit R. G. VoL 1. (c) Gains, 1. 9 seq. — Vlpian, tit. 1-S. InA 

jll9. I. 3-8.— Dig. 1. 5-^ Hugo, R. G. p. 118.— 

(b) const 2. 3. C. 6. 29. Tfiere is no abso- Feuerbaek, Civil. Versucbe. Vol. 1. No. 5.— > 

lute principle laid down for the decision of Lakr in his Mag. Vol. 4. No. I.'— Hiiro's Civ, 

die qnestions whether and when a child is to Mag. VoL 4. No. Q.-^Zimmerny R. Q. VoL 1. 

be considered as having vitality. The com- ( 117. 118. 

mon opinion, it is true, requires the birth to {d) Oaius, 1.9. — pr. J.l. 3. — ^fr.S.D. 1. 5.--> 

have tsJienplaceBdtbefore the 182d day: bat fr. Gdatrmatiy 8^. ad titolnm tertinm libri L 

12. B. 1. 5. and fr. 3. $ 12. D. 38. 16., from Institutionnm imprimis ad ejostitoli princi> 

which this opinion is derived, do not refer at piam. Qroningen, 1808. 

that a thittl person cannot acquire rights through the medium of the nascitumSf unless 
they have previously accruea to tbe latter by its birth. Primogeniture, when li<ihlo 
to be called in question, as in the case of twius, must bo decided by the testimony of the 
parents and miawifc, or, where this not practicable, by lot 

To die passages cited in note 6, which contain applications of the rule, nascitnms 
pro jam nato kabetur, we may add pr. J« 1.4. 

* The doctrine of the Roman status and capitis demimitio is merely a matter of legal 
history, without any practical value for our own times ; since neither slavery nor me 
analogous bond'«ervice any longer eidsts in Germany ; and citizenship, in consequence 
of the total dissimilarity between the public relations of the Roman empire and of the 
German states, is of quite a dllferent character. Only the Roman decisions concerning 
the ttatnsf amilia are still of authori^ to a certain extent. 
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subdivided into Jreebom (ingenui) Bndjreedmeft (Jiberti, in relation to 
their patrons ; and lihertini, with regard to their class).* 2. He who po«* 
sessed his freedom was on that account capable of all those rights 
which were founded on the jus naturale and jus gentium: 
but freedom alone did not confer a capacity for the political rights 
of Roman citizenship or for the private rights determined by the jus 
civile ; for it was necessary, in order to enjoy these rights, that the 
freeman should also be a Roman citizen. This constituted the static 
civitatis ; and to this referred the division of freemen into c'ves and 
peregrini} 3. But besides freedom and citizenship, it was also neces- 
sary to the full enjoyment of the civil capacity for rights, that one 
should have a famila. The term tiatusfamihcB, or the phrased ^^fami' 
Ham habere,** was used in the Roman law in two different meanings ; 
thus : a. It was applied to a hcrmo std juris, i. e. a Roman citizen who 
was entitled to enjoy and acquire civil rights in his own name, and to 
hold other persons in bis power. In this respect the status Jdmili a con- 
sisted in the '*s}d juris esse ;" and to this relates the division into kami- 
nessui juris and alienojuri suhjecti (§ 120). h. It signified also agnation, 
i. e. that the Roman citizen belonged to a certain family as an agnate; 
for the enjoyment and exercise of certain family rights, especially 
those of guardianship and succession to an intestate, depended upon 
agnation.^ 

B. The relation of these three status lo each other was as follows: 
freedom rm^t exist alone and independently; citzenship was depend- 
ent on freedom ; and again, the Jamilia was dependent on citizenship. 
Hence, if that status was lost upon which another depended, the 
latter must necessarily cease with it to exist.'' 

9. Homines aai jmris et alieni j«niiB. 

§ 120. A homo sui juris, or paterfamilias, was a man not subject to 
the power of another. A homo alieni juris, or aJienojuri suhjectus, was 
one who was subject to the power of another, whether he was a free- 
fa) Grnvs, 1. 10-12. — $ 5. J. 1. 3. — fr. 5. D. tbe meaning of the terms familia and geng 
1. 5. Concerning Boman slavery, see Hei- in the Roman law, see Niebukr't R. Gesch. 
neccius, Antiqnit. jar. Horn. lib. I. tit. 3-8. Vol. 1. p. 349j—Deiters, Diss, de cfvili cogna- 
— Perenmbominem^qui scrviat, qocmadmo- tione et ^miiiari ncxa ex J are Romano et 
dam nobis acqairatur. DiBB.hY Otto Goschen. Crermanico. Bonnrl825. — Heiberg de fami- 
Oottingen, 1832. — ^Die statu liberi des Rom. liari Patricionun nexa. Sleswick^ 1829. 
Rechts by Madai, Hatle» 1834. {d\ Among tbe rights adifterent to the gene- 

{b) A middle rank between cires and p&- r«l capacity of a person, is the right to the 




iqititablc analogy 

in append, lib, 1. — Zimmem, R. G. VoL 1. ^ such as did not eiyoy the stains persona, 
123-126.— ScAw/Zz, Staats-Wissenschaft der fr. 15. ^34. 35. 44. D. 47. 10. They i^garded 
Romer. J 56. — Wang^eraw, Ueber die Latini as a conscqaeaee pecnliar to the capacity of 
Janiani. Marbnrg, 183:^. a eiiizcn, th& stotas iOesas exiatimatioius. 

(c) it. 195. $ 2. 4. 5. fr. 196. pr. D. 50. 16. For (^ 123). 
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man or not* The homo sui juris alone could hold all rights for himself, 
and have others under his power ; while the homo alieni juris, at least 
according to the older law, could hold and acquire rights only for him 
in whose power he stood, and he himself could have no power over 
others.^ The power itself which a homo sui juris could have over 
others was of these three kinds : 1. potestas, which was either potestas 
dommorum over slaves, or patria potestas over children and grandchil- 
dren ; 2. manus, or that power which the husband acquired over his 
wife when they were joined in the most solemn form of Roman mar- 
riage ; 3. mancipium, a power similar to the potestas dominorum, which 
was obtained over a freeman by the person to whom he was 
formally sold and delivered up (mancipated) ; such sale and delivery 
being employed principally for the purposes of emancipatio and datio in ' 
adoptionem." The law of Justinian retains only the potestas dominorum 
and the patria potestas. 

3. Capitis deminatio. 

§ 121. The loss of a status was called capitis deminutio. This, 
like the caput itself, was of three kinds :^ 1. capitis deftuimtio maxima^ 
when liberty was lost. With this, of course, the other two status 
must also cease. 2. Capitis dem'nutio media^ when the right of citi- 
zenship was lost. This occasioned at the same time the loss of the 
Uatus families ; but freedom remained.* 3, Capitis dem'^nutio minima^ 
by which was understood every change which a Roman citizen under- 
went with respect to his previous family relations, m consequence df 
either arrogatio/ conventio uxoris in maTium mariti,' emancipatio and 

(a) GaiWf I. 48-141. — Vlpian, tit. 4. 5. — on this subject is fr. 11. D. 4. 5. "Capilia 

Inst- 1. 8.— Dig. I. 6. — Hugo, "EL Q. p. 121.-^ denUnutionu tm genera sunt: maxima, 

Zimmem, R. G. Vol. 1. & 122. mediti, mtnt'm^ Tria enim sunt, qus ha- 

(fe) GatttJi, II. 86-96. III. 163-167.— £/7^Vi«, bemus, iibertatem, civitatem, familiam. Igl- 

XlX. 18. — \nsfL. IL 9. III. 28.(29.) By the law of tur, cum omnia hiBc amitiinms, hoc est liber- 

Justinian, the doctrine on tliis subject was so tatem, et civitatem,et familiam, maximam esse 

much changed, that a filiusfamilias was en- capitis dcminutioDcm: cum vera amittimus 

titled to onjoy nearly all righu in his own civitatem, libertatem retinemus ; mediam esse 

name. capitis dcminutionem ; ctmi et Hbertas et ci- 

(f) ConceTn\ugpoUstas,manus, takdrnanr vitas retinetur, familia tantum mutatur; mi- 

etpiuvi, see in general Gam, 8cholien zum nimam esse capitis dcminutionem constat" 

GaiiM. p. 138 seqq.— Zmwicrn. R. G. Vol.1. (c) The two first kinds of capitis deminu- 

L 226-228.— *<cmtn<?r, Aniraadversioncs ad tio (which, taken together, Ulpianin fr. 1. A 8. 
3um Gaii de potestate, manu et mancipio. D. 38. 17. also calls c. d. marna^ in con- 
Utrecht, 1828. With regard to the ;?<rina;w- tradistinction to the third, which he terms 
tutast sec below, Book 3d.; andconceniing the c. d. minftr) produced civil death ; that is he 
manus, see Efrsrerg, Ueber das Wesen und who torfeited his freedom or citizenship lost 
die Ei^enthumlichkcitcn dcr alt-rOmischen at the same time all the rights conferred by 
£he mit manns. Altona, 1833. Respecting thejuscivile,inregaMtowhich hewasthere- 
the maneipium, see Btk:king', Comm deman- fore to be considered as dead, fr 209 D 50 
dpii causis. Berlin, 1826. On the self eman- 17.—$ 1. J. 1. 12. .... 
cipation of a debtor, see H. A. ZacharxA de (/) fr. 3. pr. P. 4. 5.--fr. 2. $ 2. fr. 40. pr D 
fiducia. Gotha, 1830. cap. A.—Savigny, Das 1. 1 .—Seckendmf, 1. c. (p. 132. note d) 6 25 
altrSmischeSchuldrecht. Berlin, 1834. p. 2-4. 26.— BwcAAo/te, Jur. Abh. « 393.— Gotti L 

(d) GaixLS, 1. 158-163.— C/tewn, XL 10-13. 67 seqa. II. 141-143.—$ 13. J. 1. 10. 

—Inst 1. 16.— Dig. IV. 5.^Heineccii Antiq. Ig) Gaius, I. 162.— 111. 8»-84. IV. 38— 

Rom. lib. 1. tit. 16. The principal passage IJpptan, XL 13. 
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datio in adoptionem, or lastly of datio in mancipium and manumiMio ex 
mancfpio;' for in all these cases. the former family relations of a person 
were changed {**/amiIia mutatur**). Such a change always supposed 
a certain legal act, and was never effected merely by the death of another,* 
The general consequence of the capitis deminutio minima was that the 
capite deminutug lost the jura Jamilia of that family to which he had 
previously belonged as agnatu8\* but this took place without detri* 
ment to his rights of citizenship.^ 

4. Ciril Repiitatioiu 
«. In Otmenl. 

§ 122. Reputation consists in the esteem which a man enjoys among 
others on account of his personal character, and in the external ac' 
knowledgment of his worth which results therefrom. As far as such 
esteem and acknowledgment depend solely on the judgment of the 
public, it is called natural reputation, or good name. Different from 
this is civil reputation, which consists in a man's being a citizen of a 
state, so that he is entitled to all the rights and advantages which per- 
tain to a citizen as such. Civil reputation is therefore a consequence 
of the quality of citizenship ; and as it proceeds solely from the state, 
and rests on an acknowledgment made on the part of the state, it can 
be taken away or diminished only by the state and in accordance with 
the law of the state, and not by the private judgment of others as to 
a man's worthiness or un worthiness.' 

• 

(a) $ 3. J. 1. Xe.'—fr. 3. $ 1. D. 4. 5.— fr. 23. 1. 162. and in 3. J. 1. 16. Paulas aim says 
D. 1. 7.— And especially Gain*, 1. 162. " Mi> in fr. 11. D. 4. 5. " Cdtn et libeitas et ctriias 
nima capitis deminatio esl cam et civitaa et rctinetnr.^amtita iantum muteUur, minimam 
libertas retinctar, scd stains hominis conunn- esse capitis deminationem constat" It nmr 
taiar, quod accidit in his qni adoptantor: be worthy of notice that the term "mntamr' 
item in his qui coemtionem focinnt : et in only, and never " amittitar," is applied to 
his qui mancipio dantur, quique ex manci- the loss of the statns familie ; for every capi' 
pationc manumittuntur -, adeo quidcm ut tis deminutio minima eflfects merely a change 
Quotien* quisque mancipetur out tnanumitta- of family, and consists in one's separating from 
tur totieas eapiU deminuatur* Comp. Oaius, the family to which he belonged, and connec^ 
IL 141. ing himself with another family, or establidi* 

(b) He who became homo sai juris in con- ing one himself. This was 'the case with 
sequence of the death of the paterfamilias, the emancipatus. Comp. Conretdi de minboM. 
suffered no capitis deminatio, and therefore capitis deminutione ; in his Farcrga lib. 2. p. 
did not lose his a^7uz/70. 163. — UmdiUf Diss, on tlie same subject. 

(c) fr. 7. D. 4. 5.— fr. 4. 4 10. D. 38. 10.— fr. Tubingen, 1807.~Dc Coll, Diss, de cap. dcm. 
11. D. 38. 16.— fr. 6. $ 1. D. 37. l.— Ulpian, min. juris antiqui. Jena, leiO.-^Deitcrtt. l.c, 
XI. d.—Gaius, 1. 158. 163. In all these pas- $ ^2.—Du Caurroy in the Themis. VoL 3. 
sages it is said, "jus agnationis perimitar p. 171. — SeckendorJT, Diss, de capitis demi- 
s. corrumpitur." This was the immediate nutione minima. Cologne, 1828.— '^trnm^m, 
consequence of every cap. dem. minima, and R. G. Vol. 1. 6 229. — Simsonf ad Dig. de ca* 
was in fact the true object of the contrivance, pite minutis IV. 5. L. 11. Exercit Konigs* 

(dj So says Ulpian, XL 13. "Minima capi- berg, 1835. This author i.s of opinion that 

tis aeminatio est, per quam, et civitate et li- veiy little of the doctrine of c. d. minima i» 

bertate salva, stains duiUaxat hominis mnta- applicable under the later law. 

tur." The same language is used by Gaius. (e) Comp. fr. 5. $ 1. D. 50. 13, 
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b. According to the Romam Law * 

§ 123. The civil reputation* which belonged to the Roman citizen as 
such, was called eristimatio ; and he whose reputation was inviolate 
was said to be in the status Ulasce exUtimaUonis? This status was a 
condition of the perfect capacity or rather worthiness of the Roman 
citizen for the enjoyment of all political and civil rights, as determined 
by the Roman public and private law. Now the existimatio might be 
either diminished or entirely lost. 

A. It was entirely Zotf^ {existimeUio amsumUur), when a citizen suffered 
the capitis deminutio maxima and media: since he thereby lost his citi- 
zenship, which was the condition of all ex'stimatio.' 



(a) Donetlit Gomm. lib. 18. c. 6. — Hage- 1S7-139. — Welekcr, Jurist. EncTclop. p. 244 

meitter in Hugo's Civ. Mag. Vol. 3. No. 8. — fleqq. 

Thoma^i Diss, de existimat fama ct infam. (o) fr. 5. ^ 1. D. 50. 13. " Exittimatio et 

Halle, 1734. — Burehardi de infamia ex dis> dignitatis iluess status, legibas ao moribus 

cipUna Romanorum. Kiel, 1819. — Waller, comprobatas, qai ex delicto nostra aoctoritate 

Ueber Ehre and Injorien nach R5m. Recht, legam aat minuitur ant eonsumiiur." Eve- 

in. the Arehiv Crim. R. Vol. 4. No. 1. — Van ry person enjoyed the right to the aetio inju- 

Geuns, Diss, de infamia le.^bus Romania con- riarum] as a remedy against an attack; bat the 

■titata. Utrecht, 1823. — MarezoU, Ueber die status illmsce exLstmiationis wu dependent 

bdrgerliche Ehre. Gicssen, 1834. — Maiitor, on the right of citizenship. 

Diss, de mlnat existimatione ex Jare Romano. (c) fr. 5. $ S. 3. D . ibid. Comp. ^ 191. note e. 

Loavain, 1824.-- Zsmment, R. G. Vol. 1. ( p. 131. 



* The Roman doctrine of infamy admits of only a partial application in Grermany; 
since the views respectiug honour which prevail at the present aay, are totally differ- 
ent from those that were entertained by the Romans. Freedom has nothing to do with 
the capacity for rights. Infamy, in its modem acceptation, consists in the disgrace 
tltat arises from a deprivation of the political rights of citizenship, and in the disquali- 
fication for public offices of trust and honour; and connected herewith are several 
disabilities specially defined by law, which affect even private rights. Infam)r of this 
kind, as well as every other criminal punishment, prasupposes in all cases a judicial 
inveatijtation and a juidgment. An infamia juris immediata therefore, accomins^ to 
the Roman law, does not exist in Germany. The only resemblance to it is founa in 
cases where infamy is an implied legal consequence of a punishment decreed. 
According to modem views, the mere opinions of individuals cannot produce infamy, 
or diminisn the fuU use and enjoyment of the private rights of any citizen. The pre* 
judices moreover which the Romans entertained asainst certain classes and vocations, 
e. g. tliose of play-actors and gladiators, are now no longer regarded. So too, infamy ia 
no longer connected with such offences against society (e. g. stupra, &c.) as are now 
subject to the jurisdiction of the police. Thepunishment of iniamy mflicted on widows for 
violating their year of mourning, has been altogether abolished by the canon law, as too 
severe. " Non omnes fiunt infames lege canonum," says Gratian ad can. 7. C. 2. qu. 4., 
"quoB leges seculi infames pronunciant. Quod etiam de ea fateri cogimur, qua; intra tem- 
pusluctu^nubit: cummatrimoniahodie regnantur jurepoli, non jure fori; et jure 
poli (1 Corinthians, cap. 7. v. 39.) mortuo viro muliersoluta estale^eviri, etnubatcui 
vult.'' An infamous person loses his jKilitical but not his private rights ; his capacity 
for the enjoyment of private rights remaining undiminished, except that his credibility as 
a witness is impaired in proportion to the badness of his character, which in 
some cases, as in that of one convicted of peijury, may render him entirely incompe* 
tent. But as the passing over of one's own brothers nud sisters and devising an inheri- 
tance to a persona turpis is declared to be an invalid act, so this objection applies 
with additional force to the bestowing of an inheritance upon an infamous person. 
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B. When it was merely diminished {existirruUio minuitur), it occa- 
Bioned the loss of only sonie of the rights of citizenship." The follow- 
ing persons were not in the full enjoyment of civil reputation : 

1. Those who, on account of their infamous trade or the commission of 
a crime, were expressly designated, either by the praetorian Edict or by 
a law, to be such as did not deserve the reputation to which they 
would otherwise have been entitled ; hence they were called infames 
guo9 lex notavit, or qui infamia noUUi sunt} This is termed by the 
modem jurists, infamia juris. A distinction ako was made between 
infamia juris immediata and mediata. a. In some cases it was said, 
notatur quifecerit, that is, the infamy ensued as soon as it was certain 
that one had committed the infamous action or taken up the infamous 
trade ; and this without any previous judicial investigation and con- 
demnation (so-called infamia juris immediata). To tbis class belonged 
actors ^nd gladiators ; " procurers and pro-curesses ;** public courte- 
zans* and males that gave themselves up to pederasty / peraons that 
were of age who violated a compromise voluntarily entered into and 
confirmed by oath ;' usurers ;* those who were betrothed or married 
to several at the same time ;' widows who married again before the 
expiration of their year of mourning 'f guardians who, before their 
wards came of age, either married them themselves or gave them in 
marriage to their sons, in which case the latter also became infames;^ 
wives guilty of adultery and caught in the act ;"• insolvent debtors who 
did not voluntarily surrender their property to their creditors, but 
obliged them to resort to legal measures to obtain it {missio in bona);* 
and lastly, soldiers who were dismissed the service ignominice causa.** 
h. In other cases it was said, notatur qui damnatus erit, that is, the in- 
famy arose only in consequence of condemnation for a crime or of the 
punishment inflicted (s. c. infamia juris mediata). This was the case 
with all delicta jmblica ordinaria and with some extraordinaria .-^ and 
also with some delicta privaia, especially yvr^/n, rapina, and injuria^ 
in which be also became infamous who made a compromise with the 
injured party, in order to prevent him from bringing forward his accu- 

(a) Of political rights : see fr. 1 . pr. D . 48, 7. (^) fr. 24. D. 3. 2.— fr. 41 . pr.fr. 43. pr. $ 1-5. 

— fr. 40. D. 47. 10.— const 2. 1^. C. 12. 1.— fr. D. 23. 2. 

1. $ 5. 6. D. 3. 1.— fr. 4. D. 47. 23.— fr. 4. 8.D. (/) fr. 1. $ 6. D. 3. 1.— const. 31. C. 9. 9. 

48.2.— fr. 1. 2. D. 1. 22. Of private righto: Of) const, 41. C. 2. 4. 

■ee fr. 18. $ 1. fr. 20. $ 5. fr. 26. D. 28. 1.— (A) consU 20. C. 2. 12. 

fr. 14. 15. D. 22. 5.— fr. 44. D. 23. 2.— const. 27. \i) fr. 1. fr. 13. $ 1-4. D. 3. S.— const. 2. C. 

C. 3. 28. 5. P.— const. 18. C. 9. 9. 

{b) Dig. 3. 2.— Cod. 2. \%— Glitch, Comm. [k) fr. 1. fr. 11. $ ult fr. 12. fr. 13. pr. D 3. 

Vol. 5. J 374 seqq. — Ooschen, Grnndriss zu 2. — const 2, C. 5. 9. 

Fand. Vorl. p. 31-65. (/) fr. 66. pr. D. 23. 2.— const. 7. C. 5. 6. 

(c) fr. 1. $ 6. D. 3. 1. — fr. 1. fr. 2. $ alt (m) fr. 43. $ 12. 13. D. 23. 2. 

fr. 3. D. 3. 2. In) const 11. C. 2. 12.— const 8. C. 7. 71. 

{d) fr. 1. fr. 4. $ 2. 3. J). 3. 2.— fr. 43. $ 6-9. [o) fr. 1. fr. 2. pr. $ 1-4. D. 3. 2.— const 3. 

D. 23. 2. C. 12. 36. 
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satioD ;« lastly, infanay arose when one was condemned on account of 
dolus, in certain contracts that imply especial personal confidence, as 
mandahan, dej/oaitumf gocietas, and tutelaJ' 

2. Those persons who by vita turpitude, i. e. an evil course of life or 
a low trade, on which however the laws had not fixed the stigma of 
infamy, had forfeited their natural reputation, and thus rendered them- 
selves unworthy of the full enjoyment of civil reputation. Modem 
jurists apply to this condition the term infamia factL^ Its effects, at 
least according to the later law, were almost equally prejudicial with 
those of the ivfamia juris,^ 

3. Those persons who, according to the views of the Romans, la- 
boured under a levis nota, namely, freedmen and the children of those qui 
artem ludicram faciehant. The effect of the levimpta was, that senators 
and their children could not lawfully contract marriage with a person 
thus marked,^ and that the latter could not be made the heir of a testa- 
tor in preference to his brothers and sisters.' All those persons whose 
natural or civil reputation was not unblemished, were embraced under 
the general term, perstmcb iurpes/ 

IIL Other Distinction* between men. 

§ 124. Besides the general qualities just mentioned (§§118-1123), 
upon which the natural and civil capacity for rights depended accord- 
ing to the Roman law, there are many other qualities and relations to 
be considered, upon which certain special rights depend, or which at 
least exercise an influence upon rights. For this reason it is better not 
to apply the term status, as is still frequently done,' to qualities of this 

(a) fir. 1- D. 3. 2.— fir. 7. D. 48. 1.— fir. 1. 4. cipally to the qitertJainofficion. In Gennany 
I). 47. 15. — fir. 1. fi*. 3. pr. D. 47. 12. — ^fr. 2. D. the Roman doctrine of tufamia juris ia con- 
47. 10.— fr. 4. $ 4. D. 3. 2. — const 12. C. 2. 12. sidered inapplicahle, on accoant of its con- 

(b) % 2. J. 4. 16. — ^fr. 1. fir. 4. $ 5. D. 3. 2. — ncxion with the Roman Droceedings and 
fr. 7. D. 48. 1. pahlic law, neither of which have been 

{c) ^ 2. J. 4. 16. — fir. 1. fr. 6. $ 5. 7. D. 3. 2. adopted in that coan^. 
— ^tr. 56. D. 17. 2. Culpa did not pro* (g) The modem jorista anderstand by tta- 

dnoe infamy, $ 6. J. 1. 36. — fr. 3. J 18. fr. 4. ius hominix, all those qualities upon which 

$ 1. 2. D. 26. 10. — const 9. C. 5. 43. special rights depend. They make a dis- 

(djf fr. 3. pr. D. 22. 5. — fi*. 2. D. 37. 15. — ^fr. tinction between sttitaa nnturalii and eivilia : 

12. D. 50. 2. — const. 2. C. 12. 1.— const 27. C. by the former, they anderstand the natoral 

3. 28. capacity for rights (*$ 118), and other physical 

[e) Ulpian, XIII. XVI. 2. — ^fr. 44. pr. ^ 5. qnalities which have an influence upon nehtfl, 
D. 23. 2. — fr. 5. D. 40. 11. — const. 27. U. 3. 28. as for infitanoe sex, age, and health ; and by 
— Heinecdus de levis nota macula. Halle, the term status civms they denote the civil 
1720. and in his Oposc. n. 266. The use of capacity for rights, especially the three Ro- 
the term leris nota maciua arose from a mis- man status ($ 119), and some other civil qua- 
understanding of const 17. cit, where the litieswhichaiiect one's rights, as for iuAtanoe 
word *' mcuima" refers not merely, as has reputation, religion, rank, and profession. — 
been supposed, to **lems noUt" but also to See Wei^tenberg princ. D. L. 1. Tit 5. j 4 
"infamite^' and "tur^udinis." seqq. — //c//jfcW, Jarisprud. for.^lll. — Hsjsf- 

{/) The infamia juris, as Rosshirt adds ner, Comni. Edit by Weber. 8th ed. ^ 62. — 

here, appears to have had no practical eflbct Tkibavt, System. $ 207. Butthis division of 

in the private law, except in proceedings the «to^rM is not found in the Roman law. See 

beiicnre toe coarts. The turpUuao (which in- Feuerbach, Civ. Vers. No. 6. — Zifnmernt R . 

clnded the infamia juris) bad reference prin- G. VoL 1 . $ 117 aeqq. 
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description ; for stahts^ in the restricted and proper sense in whieh it 
was used by the Romans, refers only to the civil capacity lor rights. 
In examining the other pergonal qualities and relations, we shall here 
confine ourselves to those that were regarded as most important. 

1. With respect to Sex. 

§ 125. With respect to ««c, persons are either males or femaU». It 
is commonly admitted that there may be another class whose sex is 
doubtful, viz. hermaphrodite* ; should such a case occur, it must be 
considered to belong to that sex to which the person bears the greatest 
resemblance." As a general rule, both sexes have equal rights; but 
this is subject to many exceptions.^ 

S. With lespect to Age.e 

§ 126. With respect to age^ persons are either majcrs or minor* {fnor 
jorea atU minares XXV annU),^ A major is one who has attained the 
age of twenty-five years, without distinction as to sex.' Minora are 
either advUs (puberes, adulti^ adolesceniea) or children [tmpubere*)/ 
Males become adult after the age of fourteen; females on completing 
their twelfth year.' Children before their seventh year are termed 
infants {infantes),^ without distinction of sex. From the seventh year 
to the age of puberty, they are called either infantiiB or jmhertati proxi- 
mi,^ according as they are nearer to the age of infancy or puberty.* 
Old age, which relieves from the charge of public duties, begins with 
the completion of the seventieth year.' 

(a) fr. 10. D. 1. 5. " daffiritar, hermaphro- period of impnbcrty is sometimes caned^ma 

ditum cai companimns T et magis puto ejus tetas; and the period from puberty to migbritj. 

sexas OBStimandnm, qni in eo prevalet." in secunda atas. — const. 30. C. 1. 4. — const. 10. 

fr. 15. $ 1. D. 23. 5. " Hcrmaphroditas an ad C 6. 26. — Nov. 72. pref. 

testamentum adhiberi possit, qualitas sexas (g) pr. J. 1. 22. — const.3. C. 5. 60. — Cramer 

incalescentis ostendit" — Melzecr, Gerichtli- de pnoertatis termino ex disciplina Romano- 

che Arzneiwissenschaft (Medical Jurispni- ram. Kiel, 1804. — Concerning the puberioi 

dencc). 4th£d. $543seqq. — Cocce» jus contr. plena, mentioned in $ 4. J. 1. 11. fr. 40. $ 1. 

lib. 1. tit 5. qu. 3. JD. 1. 7., and applications of which are found 

(*) fr. 9. D. 1. 5.— fr. 1. ^ 5, D. 3. 1.— fr. 1. in fr. 14. $ 1. D. 34. 1.— fr. 57. D. 42. 1.— Nor. 

8. JD. 16. 1.— fr. 16. 18. D. 26. 1.— fr. 20. $ 6. 11.'). c. 3. ^ 13., see Dirksen, Beitr. p. 289. 

D. 28. 1. $ 10. J. 1. 11. (A) const 8. C. Tkeod.B. 18.--const. 18. pr. 

{c) See Zimmem, R. G. Vol. 1. $ 120. 121. C- 6. 30.— Originally the term infans meant 

tnd G&tterding, Nochibrsch. Vol. 2. Xo. 1. one qui fart nondum potest, fr. 65. & 3. D. 



(d) iStas legitima. See Samgny, Ueber 36. 1. — fr. 70. D.45. 1. — const. 26. C. 8. 54.— 
die lex Pl»tona. Berlin, 1833. Unterholzwr in the Z. f. gesefa. R. W. VoL 

^ (e) const 5. C. 6. 53 ; yet by way of excep- 1. No. 3. 

tion, minors are considered of full age in case («) fr. 111. pr. D. 50. 17. — J 10. J. 3. 19. — 

they obtain venia atalis, i. e. if they are de- $18. J. 4. 1. — fr. 1 4. D. 29. 5. — J. Gothofredu* in 

clared by the legislator to be majors ; but in Comm. ad Tit D. de R. J. ad L. 111. 

order to be declared so, it is reciuisite that ^ (k). For the different opinions, see Geiuler 

ibales should have attained the age of twenty in tlie Archiv Civ. Prax. vol. 4. p. 216. (who 

years, and tiiat females should have pa.<iaed maintains the opinion, that as respects the 

their eighteenth year. — const. 2. C. 2. 45. — accountability ofchildren, it mast depend en- 

Sch^er de venia »tatis. Strasburg, 1782. — tirelyupon the degree of intellect). — Dirksen 

Respecting the.const 2. here cited, see Mare- in the Rhein Mas. Vol. 4. p. 316. and Rosshirt, 

zoU in Lulir's Mag. Vol.4, p. 397. — Gluck, EntwickelungdcrGnmdsatzedesStrafrechts* 

Comm. Vol. 31. n. 144 seqq. p. 139 scqq. 

If) The impubes when a homo sai juris is (/; $ 13. J. 1. 25. — fr. 2. pr. D. 27. 1. — ^fr. 3. 

etdiodpupiUut, fr. 339. pr. D. 50. 16. Tho D. 50. 6.— const 10. C. 10. 31.— const oxu C. 



DIV. II.] OF PSBflOlfS. 137 

3. With respect to Health. 

§ 127. With respect to health, and, 1. As regards the body, persons 
are either healtht/, or diseased {morho lahoranies),'^ or injirm, i. e. labouring 
under some permanent physical defect {viiio laliorantes)} 2. As regards 
the mind, persons are either such as have the full use of their reason 
or such as have not. These latter, according to the kind and several 
degrees of their mental disease, are either raging mad (furion), or suf- 
fering from other kinds of derangement, as lunatics, who labour under 
an unnatural exaltation,^ and the insancywho labour under an unnatural 
depression of mii^d {mente capti, dcTnentes, amentes). Another class, in 
certain respects belonging to this division, is composed of those that 
are merely siHy or stupid {simplices et stupid£). 

4. With respect to Consanguini^.* 
a. Definition. 

§ 128. By consangumity or relatiojiship {cognatio), is meant a connex- 
ion between two or more persons founded on generation. If such 

5. 68. These passages are not contradicted {a) A sickness which rendered a man mca- 

by const 3. C. 10. 49., as has been sappoaed. pable of attending to business, was called by 

£(ee Thibaut in the Archiv Civ. Prax. Vol. 8. the Romans morbus sonticui. — h. 113. D. 50. 

p. 74. Dr. Rosdiirt adds here that infantes 16. — BuchhoUz^ Jnr. Abh. p. 373. 

nave no legal understanding, and are conse- [b) ft. 101. $2. D. 50. 16. To these belong 

qnently incapable of performing a legal trans- also spadones and castrati. — ^fr. 128. D. 50. 16. 

action; for this reason their father or guardian ~fr. 6. j ult fr. 7. D. 21. 1.— fr. 39. ^1. D. 

transacts for them. Children who are past in- 23. 3. — h. 6. pr. $ 1. D. 28. 2. — fr. 40. $ 2. D. 

ikncyareso far considered to have legal intel- 1. 7. — $ 9. J. 1. 11. Likewise deaf or dumb 

lect, that they can acquire rights by iccuplela- persons or deaf mutes. $3. J. 2. 12. — fr. 1. $ 

tio ; fr. 28. pr. D. 2. 14. They may also acquuie ult D. 44. 7.— fr. 1. $ 3. D. 3. 1.— fr. 4. D. 29. 

possession, but cannot make a valid accep- 1. — const 10. C. 6. 22. — Ouyot, Diss, de jure 

tance or discharge of payments; because this surdo-mutorum. Oroningcn, 1834. 
is of the nature of alienation. The pubertati • (c) Cicero, Tusc. duaest 3. 5. Those who 

proximus^ as regards delicts, is considered have been declared prodi^ls by a judicial 

capable of dolus. Minors, who were former- decree (prodigi ^uibus boms interaictum est), 

1^ protected against dolus by the Lex Listo- are regarded as msane, so figir as the adminis- 

ria, ei^oyed in later times the benefit of the oration of their estate is concerned.— fr. 1. pr. 

restitutio in integrum. See Savigny, Bye- D. 27. 10. — $ 3. 4. J. 1. 23. — See below, Book 

tern. Vol. 3. p. 25 seqq. 3d chap. 2d. 



* The term direct line {linea recta) denotes a single line considered in itself; while 
eoUatercU line {linea obliqua) signifies one of several lines proceeding from the same 
person, considered in its relation to the others. Collateral lines are, with respect to 
one another, either equal (aquales) or unequeU (ina^fuales). If the inequality be such 
that in one line the person in qnestion stands immediately under the common ancestor, 
while thi^ .person in qnestion in the other is further removed from him, the relation of 
Each persons to each other is called respectuT parentelte. Accordingly, this relation 
exists between every descendant and the brother or sister of one of his ascendants. 

Agnationy says Mackeldey, is effected through men, cognation through women ; so 
that we may say, in other words, agnation is a consequence of begetting, and cognation 
of bearing. Hence my agnates are my father, my son, my brotner, my daughter, my 
sister, my father's brother, my brother's son, &c.; my cognates are my mother, my 
grandmother, my mother's brother, my mother's sister, my sister's son. Sac, The 
Komans were led to make tins distinction between relationship through males and 
that through females, from a considenitbn of the fact, that male deecendants con- 
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persons were actually members of the same family, or would have been 
so had their paterfamilias still been living, their connexion was called 
^family rekUiojuhip {agnatio). The relationship arising from connexion 
by blood which is produced through the medium of females as well as 
males, was called cognatio naturalis, in opposition to agncUio, which was 
confined to descent from males. Relationship, therefore, in its strict 
sense, supposes a unity of blood ; but in certain circumstances, per- 
sons who are not relatives, properly so called, are regarded as 
such from a legal point of view." Hence arises the distinction between 
true or natural^ and civil ot ^fictitious relationship. The latter alone can 
be produced by adoption. At present, we have to do only with 
natural relationship. It may be observed, however, that capitis Jemi' 
nutio did not affect the cognatio naturalis, but merely the agnatio.^ 

b. Difftrent Kinds, 

§ 129. In cases of kindred, either the one person is descended medi- 

{a) fir. 6. $8. D. 36. 10. The spiritaal — Cone. Trident Seas. 84. c. 2. de refonD. 

cognation (cognatio spiritaalis) which is ionnd matr. — Walter, Kircbemrecht (Ecclesiastical 

in the canon hw, bat not recognised by Fro- Law). $ 334. — See also Inst 3. 6. — ^Dig. 36. 

testanlB^ arises at baptism between the bap- 10. — Decretal Gregor. IX. lib. 4. tit 12. 14. 

dxer and sponsor on the one hand, and the 17. — Hufiro, Hentiges R. R. 7th £dit p. 169 

christened child and its parents on the other , seqq. — Brinkmannt Erbfolge nach dem Code 

but this relationi^i]^ does not extend beyond Kapoleon. $ 114. 

iheoe parties. A similar relationship arises (o) Klenze in the Z. f. gesch. R. W. Vol. 6. 

from the perTormance of the rite of con- No. 1. — Buchhollz, Jar. Abh. No. 3. — Hsj^- 

finnation.---Decret Gregor. IX. lib. 4. tit 11. ner, Comm. $ 191. 

tinue and increase the family of the ancestor, while females are separated by 
their maniaffe from his family, and, instead of continuing it, enter another and he^ 
to continue that. Hence the Roman i>roverb : " MtUitr finUfamilus est.'* 

The distinction between the canonical and Roman methoos of counting degrees of 
relationship, has reference solely to collateral consanguinity. Thus, while the Roman 
law, in the direct as well as in the collateral line, uways numbers the whole of the 
generations to be taken into accoimt for establishing a relationship between two pet- 
sons; tlie canon law sets up the preposterous rule, that the nearness of relationship be* 
tween two eoUateralcs is the same as that between one of them and the common ances- 
tor, — and should they be unequally distant, between him who is furthest off* and the com- 
mon ancestor. Accordingly tlie canon law counts but one of the collateral lines, and 
where they are unequal, the longest; the civil law, on the contrary, counts both. The 
absurdity of the canonical mode of computation — ^by which two generations are regarded 
as one degree, and the generations between one of the relatives and the conmion anoes- 
tor are counted, instead of those between the relatives themselves — ^will be perceived 
from its results: thus, for instance, it considers that brothers are related in the same 
degree to each other as they are to their father, and that cousins are as neariy related 
as uncle and nephew ; so that in the former case the relation is in the first, and in the 
latter in Ae second degree, which is codfrary to nature and common sense. In regard 
to the order of succession, where an exact mode of reckoning is indispensable, the 
oomputation of the canon law has never been followed in Germany ; but with respect 
to the prohibitions of marriage between near relativeB, it is still retained even in the 
Protestant states of that country. The influence exercised by relationship upon private 
rights has reference chiefly to marriage, succession, guardianship, and evidence. 

Further observations on this subject are reserved for that part of the work, which 
treats of the doctrine of &mily rights and the law of inheritance. On simple and com- 
plex reiatiomhip see note * to ( 133. 
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ately or immediately from the otber, or else tbey derive their origin in 
common ^m a third. In the first case, the kindred are said to be re- 
lated in a direct line {Hnea recta) ; and in their mutual relations they 
are called cucendanta and deacettdants of one another, according as we 
count upwards {linea mtperior s, (ucendsni) or downwards {linea inferior 
g. descendens). In the second case, the kindred are said to be related in 
a collateral line {linea transversa », ohliqua) ;' and those who are thus 
related by descent from a common ancestor are called collateraJVm^Ted. 
{ex latere venientes, in modem Latin coUaterales).^ The whole of the 
kindred descended from a common ancestor {stipes communis) are called 
a stock {stirps) or a line, which may again be divided into subordinate 
stocks or lines. 

e. Degrett qf Kmdred. 

§ 130. The nearness of relationship is reckoned by degrees. Accord- 
ing to the mode of computation adopted in the Roman law, each gene- 
ration constitutes such a degree ; and upon this is founded the rule, 
that the number of generations between two persons determines the 
number of degrees between them {tot sunt gradusquotsuntgenerationes).* 
Accordingly father and son are related in the first degree, grandfather 
and grandson in the second, uncle and nephew in the third, cousins 
in the fourth, and so on.'' 

d. Legitmatt md lUegilimatt Kindred. 

§ 131. Natural consanguinity is either legitimate or illegitimate, ac^ 
cording as it is founded on generation in lawful marriage or on genera- 

(a) fr. 9. fr. 10. $ 9. D. ibid. The canon in which each is related to their common an- 
laiw difltinffnisbes alao between eaaal and ceator. cap. 2. C. 35. qn. 5. (" For the sake of 
unequal relationB in the collateral line, i. e. greater precision" says Mackeldey, "it is amial 
l)etween snch as are equally and unequally to mention the number of degrees in both 
distant from their common ancestor. lines, in computing the distance between per- 

(b) const 9. & 1. C. 5. 27. — Nov. 118. c. 2. 3. sons who are related in une(]ual collateral 
The mutual relationship of two persons, one Unes." But such a usage, if it reidly is fol- 
of whom descends immediateW from the lowed, appears to the present Editor as atter- 
cxmunon ancestor, whilst the other descends ly useless and absurd. Compare Hapfner, 
from the same ancestor in a more distant Gomm. $ 118.) The most remarkable among 
degree, is called by die later jurists rurpec^iM the older writings on the subject is, Da- 
parerUelie. The Ilomans said of sucn per- miani de parenteliB gradibus ; in ejus- 
sons: "parentum liberorumve locum obti- dem 0pp. Bassano, 1783. Vol. 3. p. 179. 
nent." $ 5. J. 1. 10. But Dirksen, in his Bei- Among tnc later works, see especially Bok- 
tra^ zur Kunde des Bximischen Bechts, mer, Princ. jur. can. $ 389.— 07iecA, Comm. 
Leipsic, 1825. p. 246. has shown that thisRo- Vol. 23. $ l^Od-lO.^fVaUer, Kircbenrecht. 
man expression has a more general and com- $ ZAlj^Laspeyrei, Diss, canon, comp. et nupt. 
prehensive meaning than the modem renpectut propter sanguinis propinq. ab ecclesia chnst 
ftarentdte, and that it is sometimes applied to probibit sistens historiam. Berlin, 1825. This 
the One relation oi parents and children, and principle of computation was adopted in 
sometimes to affinity and guardianship. the Lombardian law, which first used the 

(e) The canon law follows the same prin~ more enlarged mode of computing per gra- 

ciple in computing the degrees of the ascend- dum et parerUdam, quoe sic fit, ut ille, qui 

ing and descending lines ; but^ in computing succedere vult, nominatim uniuscujusque 

the degrees of collateral relationship, it has nomina parentum suorum antecesaorum dicaL 

introduced the rule, that collateral relatives — Roggfurtj Erbrecht. p. 479. 

are akin to each other in the same degree (i) fr. 1. $ 3-7. r. 3. D. 38. 10. 
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tion witbout marriage. With respect to the latter claaB, the Roman law 
distiDguished between: 1 . naiurales, who were begotten in concubinage^ 
and with regard to whom paternity was assumed ;' and, 2. other chil- 
dren bom out of wedlock, gpurii et vulgo quasUi} Among the latter a 
distinction was made with respect to such as were the fruit of adultery 
(tiduUerifu) and of incest (incesiuogi). Every sexual connexion except 
in wedlock and concubinage was regarded as criminal (adidttrium^ in 
its wider signification) ; but the incestuoti were especially designated as 
ex daiwuUo coUuprocreati, 

«. CoUateral CoHMangioMity. 

§ 132. Collateral consanguinity is either of the JkU hhod^ as when 
founded on descent from t^€ sam^ couple^ in which case the kindred 
are now commonly and exclusively termed germanif or else it is of 
the halfhlood, as when founded on the descent of two relatives from a 
tingle person^ who is the only ancestor common to both. If this be the 
paternal ancestor, the collateral kindred of the half blood are now 
called conaanguinei :^ if it be the maternal ancestor, they are called 
uterinL* In modem Latin, collateral kindred of the half blood are also 
caUed unilateraleSf or ex uno latere junctLf 

/. Single and CcmpUs Relatimukip,* 

§ 133. Relationship is either simple or complex.' It is called timpUt 
where persons are related to each other only in one way; and complex, 
when they are related in several ways. Such complex relationship 
arises wlien children are begotten : 1. by two persons who were them- 

(a) The term liberi neUuraJes is nwed in the of kin to each other, for ncitlicr the step- 
Roman law to siioiify : 1. children hy cottcu- father nor step-motlier is parent iu common to 
binaf^e, in contradistinction to children hy both. In common life, brothers and sisten 
marria!?e, e. g. tit. C. de nataral. liberis (5. 27.). of the full blood arc oflcn considered as na- 
Nov. 89. cap. 13. ; 2. children by birth, as tural ; and those of tlio half blood, as ni€p- 
distinj^nished from children by adoption, e. g. brothers and sisters. But tliis is erroueoas : 
$ 2. J. 3. 1. for natural relationship must of coarse exist 

(b) 6 12. J. 1. 10.— fr. 23. D. 1. 5. between those who have even one parent in 

(c) nngo, Cvf. Mag. Vol. 4. Nos. 7. and 16. common ; and, as has been already remarked, 
— jPritz in Linde's Z. f. Civ. R.V0I. 15. No. 1. step brothers and sisters are not related at all. 
The name fr<Uer germanu* "was applicHl to (/) Jnstinian calls brothers and sisters of 
the nataral brother, whether of tlie tall blood fall blood, "ex niroqac parentc conjunc^i," 
or descending only from the same father; and those of half blood, " ex uno pareuic con- 
while tiie name /ra/er ?iJtertnM« was applied jnnctisive per patrem solum si ve per matrem." 
to the nataral brother by the same mother. Nov. 118. c. 2. 3. — ^fr. 10. $ 13. D. 38. 10. 

(d) CoTtsanffHtncus meant any agnate of {f^) lingo, Civ. Mag. Vol. 4. Nos. 7. 16. — 
the nearest degree, and accordingly applied Hugo, Lelirbnch des heatigen Romischen 
to the brother of full blood. — $ 1. J. 3. 2. — ^fr. 2. Rechts (Compendium of modem Roman 

£r. D. 38. 16. — Gaiut, 3. lA.^ Hugo, Civ. Law). 7th Ed. p. 172. 1B5.—Gluek, Von der 

[ag. Vol. 4. p. 246. Intestaterbfolge. 2d Edit $ 19. 39. 40. 41.— 

(e) Step-brothers and step-sisters are not Gotchen, Gmndr. p. 38-41. 



* The doctrine of complex relationship is of importance in regard to the law of 
inheritance, as it may sometimea entitle one penon to several pordona of Uie estate of 
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selves related ; 2. by two persons who i^e both related to a third ; 3. 
by one person in connexion with two others who were previously rela- 
ted ; and, 4. by two persons related to each other in connexion with 
two other persons who were also related.^ Complex relationship must 
not be confounded with the relationship of full blood, which is essen* 
tiaDy a simple, altliough many regard it as a complex relationship. 

5. With respect to Affinity, 
a. D^fbutum* 

§ 1 34. By affinity {afflmtas) is meant the connexion which arises by 
marriage between each person of the married pair and the kindred of 
the other.^ It is founded upon the idea of the unity efiected by mar* 
riage between the wedded couple, so that the one bears to the other's 
kindred a connexion similar to relationship. Affinity applies also to 
MtejHrdatiaMhipt but only so far as one step-relation is the married 
partner of the other's natural relation. 



(a) A double relationship may arise also 
wlven a civil relationship is added to the na- 
taral one ; .as for instance, when a grandfa- 
ther adopts his grandson. 

{b) fr. 4. ^ 3. D. 38. 10,— Waller, Kirchen- 
recht, $ 325. The husband and wife are not 



affined to each other ; neither are their rel»> 
tives affinod to each other. — IV. 6W/ in the 
Archiv Civ. ?rax. Vol. 21. No. 2. 

(b) Step-parents and step-children are there- 
fore affined to one another, bat not step-bro* 
thers and sisters {comprivtgnt). 



adeceased relative. In order that the reader may better anderstand the four ways pointed 
out by Mackeldey in which complex relationship may arise, the Editor subjoins tha 
following diagrams. 



-FV^. 1. 



i^.d. 



Pig. 3. 



Fig.4* 



a 







Pig. 1. When the two related persons d and e (cousins^ intermany, and beget the 
child /, then / and a are doubly related ; for / lias the ulood of a in the first place 
through b and d, and again through e and e. 

' Pig. 2. / and n are not related to each other, since they have entirely different 
parents ; but they are related to si, inasmuch as m is the frater uterinus of I and frater 
coneanguineus of n. Accordingly the child o gotten in wedlock between / and n, is 
doubly related to m ; since it recei\*e8 the blood, of m once through h and /, and again 
through i and n. 

Pig. 3. When a person marries two relatives (siaten) one after the other, and has 
children by each, such children (t and «) are doubly related, since they receive the 
same blood through the father and through the mother. 

Pig* 4. H and I are doubly related ; if they beget in wedlock the child Kt the 
latter is trebly related to the relatives of both parents* 
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h. Degrees of Affimty. 

§ 1 35. As affinity is producecL by marriage only, and not by genera- 
tion, it has properly speaking no degrees.' But as the unity which, 
according to the law,^ is consequent on marriage, brings the one married 
partner equally near to the other's kindred, it is customary to designate 
the nearness of affinity also by degrees ;^ and this according to the rule 
that, in whatever degree a person is rdcUed to one of the married pair, 
be is affined in the same degree to the othor.^ 

6. With respect to Domicile. 
«. Defaniion, 

§ 136. The domicile of a person {domicUium) is that place in which 
he has taken up his permanent residence.^ Such domicile is either 
voluntary {dominlium voluntarium) or compulsory (domicilium necesBori- 
urn) ; according aB the choice depends upon a man's own will and plea- 
sure, or as he is compelled by legal necessity to remain in a certain 
place. 

1. In order to establish a voluntary domicile, two things are requisite : 
a, that a person should actually take up his abode in a place; and, b* 
that he should design to remain there constantly, unless particular rear 
sons determine him to leave it. One of these without the other is not 
sufficient ;' and both are also required to effect a change of domicile J 

2. These have a camjruUory domicile : viz. exUeSy at their place of 
banishment ;' eoldiers^ at the place where they lie in garrison ;* pMic 
offijcerSy at the place where their duties must be performed ; voivez^ at 
the abode of their husbands {domicUium matrimonii);^ and children, 
while under paternal authority, at the abode of their father, unless 
they have established a domicile of their own with their father's con- 
sent.* 

b. Pietence tmd Absence. 

§ 137. 1. With respect to his oivn domicile, a person is either jn^esent 
or absent. Every one is absent, who is not present at his place of abode; 

(a) Hence it is said, in fr. 4. $ 5. D. 38. 10 : sessio, quae in aliena civitate comparator, do- 
" Gradas affinitati nulli sunt" micilium non facit.— Sec fr. 27. $ 1. D.' ibid. 

(b) And lima Paulua conld say, in fr. 10. —const 7. C. 10. 39. -^Sctjert. Erurt I. p. 54. 
pr. D. ibid.: " Jurisconsaltus cognatorum (/) fr. 20. D. ibid. " DomicUium re et facto 
gradus et afBninm nosso debet" transfertnr, non nada contestatione." 

(c) can. 3. C. 35. qn. 5.— c. 13. 14. C. 35. (^) fr. 22. & 3. fr. 27. fi 3. D. ibid, 
gu. 2. (/i) fr. 23. 4 1. D. ibid. 

(4) Diif. 50.1.— Cod. 10.39 .—GZucAr.Comm- (i) fr. 22. } 1. fr. 38. $ 3. D. ibid.— See 

Vol. 6. & 512-^13.— Litide, Lehrb. Civ. Proc also fr. 5. D. 23. 2.— fr. 65. D. 5. 1.— const 9. 

4 88.— /ea«»AtH Z.f.Civ. u. Crim. R. Vol. C. 10. 39. 

2. p. 34. A man who has no settled habita- (A) fr. 3. 4. D. 50. 1. This paswgo is 

tion, is called in legal language, a vagrant not contradicted by fr. 6. $ i. ibid. ; for 

(vafraJfunduti). tlie latter only speaks of the Honian forom 

(e) fr. 17. i 13. D. £0. 1 " Sola domiui poi- originig. 
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but a person is often held to be absent in this respect, who, although 
really present at his place of residence, is prevented by some actual 
hindrance, e. g. by imprisonment or insanity, from the prosecution of 
his rights." Actual absence from the domicile is either comjniUory or 
vdufUary; and in one as well as in the other case, it is in some respects 
of importance, whether it is owing to a good, or at least not blamewor- 
thy, or bad reason. Absence was accordingly divided by the Romans 
into praiseworthy, blameless, and dishonourable} 2. With respect to pre- 
scription, the parties were regarded as present, when they both resided 
in the same province; and absent, when they lived in different provinces.* 
3. With respect to legal transactions, a madman or lunatic was also 
considered as absent; because he is altogether unfit to perform a legal 
act.** 

7. With respect to Class and Profession. 

§ 138. Many private rights are dependent also on class Bnd profession. 
In this respect the military order occupy a very prominent place in 
the Roman law, on account of the many privileges that were conferred 
on the miles f The sailors attached to the fleet were also regarded as 
belonging to the military class, and as entitled to the same privileges ; but 
persons discharged from the service, raw recruits, and officers and others 
connected with the army who were not soldiers, were excluded from 
them/ In contradistinction to the military class, all other persons were 
called paganiy or sometimes ^^Va^}.' 

8. With respect to Kcligion^A 

§ 139. With respect to rdigion, men are either Christians (JideHes) or 
non- Christians {injiddes). Christians are divided into orthodox Chris- 
tians {prihodoxi, catholici) and heretics {hceretici). The last mentioned 
term is used to designate those who deny the doctrines of the (Scu- 
menical Councils.* Among the non-Christians, the Jews* and those who 
had apostatized ^m the Christian religion formed the most conside- 
rable classes. Against apostates as well as against heretics, the 
laws of the Roman Christian emperors contain very severe enact- 
ments.^ 

{a\ fr. 1. $ 1. fr. 9. 10. 22. & 3. D. 4. 6. Alexandri Seven, c. 58. "neo nnqoom ad 

[b] See Dig. 4 6.— Gliick, Comm. Vol 6. privatoa pertinerent" 

$ 467 seqq. (A) Zimmem, B, G. Vol. 1. & 130. 

(c) const. 12, C. 7. 23.— comrt. un. C. 7. 31. ji) Nov. 131. c. 1. 

—Nov. 1 19. c. 7. (k) Hanbold, Orat. de statu Jndfeomm pnb- 

{d) fr. 124. $ 1. D. 50. 17.— fr. 209. D. 50. lico sub imperii Romanomm. Leipsic, 1819. 

16.— fr. 2. ^ 3. D. 29. 7. and in hia Opnac. edited by Wenck and Stie^ 

le) Dig. 29. 1. and 49. 16.— Cod. 13. 36. ber. Vol. 2. p. 457.— LwywoAi*, Dias. de Ja- 

(/) fr. on. $ 1. 2. D. 37. 13.— fr. 4. 42. D. deonun sab Cassaribas conditione et de ie- 

29. 1.— const 16. C. 6. 21. gibus eos spectantibus. Leyden, 1828. 
(flj For instance const 19. C. 2. 3.— const (/) Cod. I- tit Decret Gregor. 5. 7. 9. 11. 

1. C. 9. 23. comp. also : Lampridius in vita —Cod. Theod.XVI. 5. 7. 8. 10.— Tit IX. 5.7. 
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IV. Death, 

§ 140. The existence of a person is terminated by deaths which u 
either physical^ or civil (§ 121. note b). With regafd to life and 
death, the two following rules are to be observed: 1. Neither tie 
life nor the deaiJi of a man is to be presumed. The fact that a man has 
lived must therefore be proved ; but if this be once established, he is 
held to be living until evidence of his death is brought forward.* How- 
ever, according to the present common law of Germany, an absent 
person, who for a long time has not been heard of, may be proclaimed 
as dead by the judge ; if it be proved that, in case he was still alive, 
he would be seventy years old.* 2. Should several persons perish about 
the same time,^ so that it cannot be determined with certainty which 
died first, then : a. If it be a case of parents and children, it is pre- 
sumed, without distinction as to the mode of death, that childi'en be- 
low the age of puberty died before, and adult children t^Ur their pa* 
rents.* b. If, on the contrary, it be a case of persons who are not 
parents and children to one another, and if rights of the one are de- 
pendent upon the previous death of the other (as e. g. inheritance and 
legacy), such rights cannot be made available without proof of the 
previous death of the other party / but if a person receive any thing 

(a) Often called natural death ; this term, his^lieflt age of man : bat the paasapea in 

howeven ia &1jk> freqacntly oaod in contradia- ^ttich ihia ocean cannot be oaed aa endence 

tinction to violent death. of the length of haman life ; for fr. 56. D. 7. 

{b) Respecting the evidence of death, see 1. merely relates to ihe duration of a osofroct 

Leyseri Medit std Fand. spec. 95. 96. — Hof- conceded to a corporation ; and const S3, pr. 

€ickcr, Principia jur. Rom. Germ. ( 1681. I. C. 1. 2. has reference only to prcscri^on 

Comp. also Jiommel, Rhaps. Oba. 656. ^ 8. against charches and charitable institatians. 

and Obs. 695. $ 13. — Bidcnc, Abh. P. 2. No. It is the common practice in Gennany, to re- 

26. — Dr. Rotsnirt disDUtos the correctness of iise to the expression, " the days of our yean 

the views of Mackelaey given above. Re- are threescore years and ten," oaed in the 

fbrring to Heise and Cropp, Jur. Abh. 11. p. lOth verse of the XC Psalm, as evidence of 

150, he maintains that the continuance of life what should be considered as the trae period 

is as little to be presumed as its commence- of human life. Comp. Koch de sncc. ab in- 

meni or termination. But be is clearly mis- test. 8 Edit Gicsscn, 1798. p. 223. — Kind, 

taken. The Editor simply refers to Mackel Quest for. lat Edit. T. 1. c. 65,^GIuck, In- 

dey's own words used in the text : where he testat-Erbfolgc. 2d Edit $ 2. — Gesterding, 

plainly states that neither life nor death was Nachforschungen. Vol. 1. p. 388. 

to be presumed ; but that in cases where life (d) Tobias de rationibus decidendi Ictor. 

has been proved to have once existed, its conti- Romanomm in dubiis ex incerto mortis in- 

nuance is not to be doubted, until tlie contrary stante commorientium. Utrecht 1810.-^ 

is shown. Now, we think, it will strike any Gliick, Inteslat-Erbfolge. } 4. — Muhlenbrwk 

one who has a correct idea of the proper dis- inthe Archiv Civ. Pr. Vol. 4. p. 391. — Gid^ke, 

tribution of the burden of proof, tliat nc who de jure commorientium ex disciplina Roma- 

cdLeges a new fact intended to show the tcr- norum. Rostock, 1 830. 

minationofthe state of things upon which his («) Instances of this presumption will be 

adversary relies, should be obliged to prove found in fr. 9, $ 1. 2. 4. vr. 16. pr. fr. 22. fr. 23. 

the same. This principle is so iusrt and na- D. 34.5. — fr. 26. pr. D. 23. 4. An exception 

tural, that it is highlv impxobable that any is contained in fr. 17. $7. D. 36. 1. Miihlcn- 

court of justice would depaft from it. Mac- bntck (I. c. p. 398) does not confine this prc- 

keldey is tlicrefore perfectly correct, when sumption to cai«e» where tlie death has been 

he states, that if life is once proved to have occasioned by violence, as is done by Fritz 

existed, it is presumed to continue, until (zu WeningP. 1. p. 136), nor to descendants 

evidence of its having ceased is adduced. and ascendants. 

(c) In the Roman law, it is true, the space (/) Instances may be found in fr. 9. pr. fr. 

of a hudred years ia sometimes called tiie 16. n'. Li. D. 34. 5. 
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from another, the acqaisition of which depends only on the fact that 
the other did not revoke the grant in his lifetime, then in case of doubt, 
the giver is regarded as having died first, and the gift cannot be re- 
claimed, e. g. as in the case of a donatio inter virum et uxorem^ or a do^ 
matitf m^rtu caiusa,* 

CHAPTER. JL , 

JURIDICAL PERSONS.* 
/. Oenerai Definitum* 

5 141. By the term juridical {moral or Jictitiowi) per9ons is meant every 
thing, other than a human being, which is regarded by the state as a 
proper subject of rights.* To this class belong, first the staie itself; 
then in a monarchy the ruler^ as holder for the time being of the 
highest power of the state ;*' the tretisury at Jimms (5 144) ; and all 
estate offices as regards the rights connected with them. It includes 
moreover corporations of every kind (§ 143), all pious and charitable 
institutions (pice c«e»^)* recognised and approved of by the state (§ 145), 
9nd lastly the inheritance of a person deceased while it lies unacquired 
by the heirs (Jtereditasjaoensy^ 

II. CorporeUions*\ 

§ 142. A corporation^iuniversitcUf corpus, collegium) is a body of personB 

(a) fr. 8. fir. 9. jS 3. D. 34. 5. — ^fr. 32. { 14. or to pis caasoB, and much less to heredita% 
D. 24. 1. — fr. 26. D. 39. 6. as will be evident when we consider the 

(b) See Heisfi, Gmndriss, p. 25. note 15. — point of view from which the Pandects re- 
Sckweppt, R. Friv. IL Part 1. $ 77<-S3.--/^7z gard them as litigating parties. Rotihirt^ D« 
xa Wemng, P. 1. p. 148 seqq. — Savigny in the Civ. R. ^ 85. and Samgny, 1. c. 

2d Vol. of his System of the Pandects, p. 235 (c) fr. 56. 57. D. 31.— fr. 20. $ 1. D. 33. 1.^ 

aeqq. The Romans used only the terra ^r- Nov. 134. c 6. 

^tmarum, vnivcrsitas to denote corporation. (<2) fr. 34. D. 41. 1.—$ 2. J. 2. 14. — fr. 31, 

This applied as well to res publicaa as to in- $ 1. D. 28. 5. — fr. 22. D. 46. 1. 

corporated socictates; but not to die fiscos {e) Dig. 3. 4., 47. 22. especially fr. 1. 4. 5. 

* The several kinds of juridical persons may be divided into two principal ckmas^ 
nccording as they consist of tnen or of things. 

I. Of Men, 1. Of one man alone, in so far as he fills a certaitt capacity, as e. ?. a 
chief magistrate or an officer of stnte. 2. Of a body of men onited, as a corporation. 

//. Of Things. 1. Of the property of a moral or physical person, the same being 
viewed as a whole ; e, g. the proper^ of the state (Jiseus), the private proper^ of the 
prince, the estate left by a i)eraon deceased, the separate property assigned to a son 
(veculinmy 2. Of a public institution governed by directors, and its property. 3. And 
hnally of lands ; inasmuch as these, on account of the rights and duties inseparably 
attached to them, are regarded as subiects of rights. 

In the Roman law, Ae following kinds of juridical persons especially occur : viz, 
the state {respnblieayj under the name Jiscus, the term resjmblica itself being often 
used to denote municipalities ; the corporate communities or cities and villages ; and 
lastly, collegiOf i, e, associations of the members of a trade (e. g. collegium navicula- 
riorum,pistorum). See Dig. 42. 22. Dig. 3. 4. Sintenis de societate questuaria, &c. 
p. 14 seq. 

t Moral persons are erected either by the state itself, as e. g. by establishing publio 

10 
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united foreoine permanent object, invested with the capacity of acting 
SB a single person, and recognised as a moral juridical person by the 
state* The corporation as a tohole is therefore considered as a person ; 
and accordingly it appears as an individual subject of rights in itself 
and entirely apart from the physical persons who form its constituent 
members. Such a corporation can arise only under permission and by 
authority of the state ; and for its establishment, though not for its con- 
tinuance, at least three members are requisite according to the Roman 
law." A corporation constituted in the proper manner remains al- 

6. 8. 9.— Cod. 10. 40-68., 11. 2»-39. FeUen- in the Arcb. Civ. Prax. Vol. 10. p. 18; and 

berg, Jurispr. antiq. Vol. 1. p. 397. — Heinec in hU Z. f. Civ. R. Vol. 15. Nos. 7. 8. 

chUt Diss, de coUeg.et oorpor. opificnm. — C {a) fr. 1. pr. $ 1. fr. 3. ^ 1. D. 47. 32. — Ir. I. 

8. Zacharia, Lib. ^asest. Wittenberg:, 1803. pr. U. 3. 4.~fr. 85. D. 50. 16. "Nermtius Prii- 

qo. 10. — Dirksen, Civ. Abb. Vol. 2. No. 1. — cqb tres facere cxiatimat oolle^am." — fr. 7. 

SotMrt inthe Archiv. Civ. Prax. Vol. 10. n. $ 2. D. 3. A.^Stryk, Uaiu mod. Lib. 47. tit 

d3l.—Zimmemt K. Q. Vol. 1. $ IZl.^Linde 22. 

— I I ■ ■ im — 

« 

ofBces, or institutions for public instruction (such as the universities in Germany), &c.; 
or else by private iudi^-i^uals. in which case, whether the object be a public or pnvata 
one, it is necessary to obtain the consent of the govemmelbt. A corporatioD is eseen- 
tiallv different from a sociclas (i^artnership") ; for, 1. The rights and duties of corporate 
bodies do not apply pro rata to the indiviaual members, llcnce Ulpian says, in fr. 7. 
$ 1. D. 3. 4: "Si quid universitati debetur, singulis non debetor; nee quod debet 
universitas, singuli debent." The creditors, therefore, can look onl^ to the property of 
the corporation, unless the members have also bound themselves mdividually. Part- 
ners, on the contrary, as physical persons, have pro rata shares in the rights and duties 
of the so ci etas to which they belong; and the reason why this is not the case widi 
a corporation is, because it is regarded as a permanent unity. 2. Of corporations it is 
said, universUa* non moriturf i. e. a corporation is not affected by the accession of 
new and the departure of old members, but continues the same. A societas, on the 
oontrary, ceases as soon as one of the partners dies or withdraws from it. 3. The will 
of individual members of a corporation cannot dispose of its property or eflfect its diaso- 
lution ; but in a societas, a smgle partner, because he is proprietor of his share {pro 
rata domxnui\ toay effect the termination of the partnership and a division of its prch 
perty. This aistinction between a societas and a corporation holds good even with 
respect to a mercantile partnership ; altiiough the latter, under the firm it has chosen, like- 
wise seems to form a wnole. {Schweitzer de Firma Mercatonim, p. 45 seqq.) For mch 
a firm is nothing but a name for the business connexion of ths partners, in order to distin- 
guish their joint acts and transactions from all others that may be undertaken privately by 
a single [wrtner ; and it does not change their societas into a moral penon. A mercan- 
tile association may however acquire tne quality of a moral person when it has been char- 
tered b^ the state, as is very commonly the case at the present day with joint-stock com- 
panies, msurance companies, and banka (Code de Comm. Art 37. Martens, UandeU- 
recht. $ 24. P<;A/'«Rechtder Acden-Gesellschaften. Hambni^,1842.p.l2seqq. Wetboek 
van Koophandel voor bet Koningrikder Nederlanden. Book I. tit. 3. $ 9.) The editor 
re8er>'es his more extended observations on this subject for that part of the present 
work which treats of partnership, where will be found a discussion of the prmciples 
applicable to those commercial associations which at present occupy so prominent a 
place throughout the different countries of Europe, as well as in the United States. 
Here however it may be remarked, that in cases where it is doubtful whether a union 
of several persons be recognised as a corporation by the state, the question must be de- 
cided in the negative, according to the rule, tn dubio res redigenda est ad minimum; 
iince to presume it to be a corporation, would imply the loss of the pro rata rights of 
the single membera in the estate belonging to the association. (See Braun, Erdrtenm- 
gen. p. 227 seoq.^ 

The legal relations of a corporation are defined in part fay positive precepts respect- 
ing iti constitution and organization, or the rights and duties of its individual members 
{charier and by4aws); and in part by tacit observances. Begnlatbns established not 
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WMfB the same juridical person, even though, in the course of time, 
its members should all be changed.* The afiairs of a corporation, 
which include only such as relate to its common object and to its pro- 
perty,^ are conducted by the will of the corporation itself regarded as a 

(a) tr. 7. § 2. D. 3. 4. " In anivcrsiuttibnB jns omnram in onom recideret et stet nomen 

nihil r^ii, atnun omnea iidem maneant, an unirenitatis." 

pars maneat, vel omnes immatali sint Bed {b) See Langenn and Kari, ErSrt. VoL 9. 

■i nniveraitas ad anom redit, magis admitU- Nos. 1. 2. 4. — Savigny, System. Vol. 3d. p. 

tnr poBse eum convenire et conveniri, qaum 346 seqq. 

by the legislature, but by the corporation itself (by-laws), are obligatory on its memben 
only. 

Every corporation is entitled to appoint directors to represent it and to manage its 
affairs, who may be charged with all or only certain kinds of business, e. g. the manage 
ment of its property and the keeping oi its accounts. 'If a corporation have no officers, 
it must appomt representatives for special occasions ; as is requisite, for instance, in suits 
at law brought by or agalust the corporation : Such a representative before a court 
bears in the Roman law the title of ayndicut. From the acts of its officers proceed 
rights as well as duties for the corporation, provided they have acted according to and 
within the bounds of their instructions, or at least have employed what was acquired 
by the transaction, for the benefit of the corporation. Corporations, however, as they 
act not by themselves but by representatives, are entitled, like niinors, to the henejiciwm 
rettUntionia in integrum^ against the injurious acts of their representatives. The Pnif* 
sian I«w dues not extend this privilege to contracts and similar legal transactions, but 
restricts it (as seems more just) to neglects, oversights, and errors, which are com- 
mitted in the legal proceedings of corporations by their representatives. 

Among the rights of the members of corporations is that of votin£[ {ju» voti), by vir> 
tue of which every member is entitled to participate in the deliberations and resolutions 
Cff the body respecting its afiairs, and consequendy to be previously notified of its meeV 
ings and of the subjects to be discussed. Of course there is no necessi^ for the con- 
currence of the corporation itself in matters whose management is intrusted to its officers 
or to certain of its meml>erB. 

The division of the property of corporations has been a frequent subject of contro- 
versy, and the opinions oi civilians still remain at variance respecting it. The dispute 
relates chiefly to the number of votes reouired to give validity to a resolution 
for making such division; and to the principle to be applied in carrying it out. The 
views entertained respecting the right to make a division are of such opposite natures, 
that wbUe some jurists have maintained that a single member is entitli^ to enforce a 
division, others wiU not allow even to a majority of tbe members assembled for the pur- 
pose of making a division, the right to pass a resolution to that effect. Civilians of note 
have shown with sufficient clearness, that the notion that single members have a right 
to require a division (in support of which, fi:. 6. D. 10. 3. is commonly referred to) has 
arisen from confounding the relations of a communio with those of a corporation ; they 
have shown too that no law can be adduced to justify it. Moreover, the distinction 
pointed out above between a ret communis and the property of corporations, fully 
explains that where no pro rata right exists, no action can be brought for a division. 
Non-attendance on the part of members properly notified implies a renunciation of their 
right to vote, and leaves the decision to the majority, which is formed by two thirds of 
the members present, not by two thirds of all the members capable of voting. Two 
thirds of the members preseut can alone pass a valid resolution, says const. 46. C. 10. 31. 
Although this has special reference to the ordo deeurionumf there is not the slightest 
reason lor regarding it as a mere exception with respect to municipal authorities, as many 
iurists have attempted to maintain — and this too contrary to the practice, to which Thi- 
baut (System. $ 220.) among others has rightly given his support. The opposite party 
again refer erroneouslv to fr. 28. D. 10. 3., where Jrapiniau says : " In re communi nemo 
dominorum jure quiaquam focere potest invito aftero ; unde manifestum est, prohi- 
bendi jus esse. In re enim pari pottorem causam prohibentis esse constat" (Htllfeld, 
Jurispr. forensis. hb. 10. tit. 3. $ 739. Leyser, Med. adPand. T.II. 11. Sp. 118. Med. 
3. cap. 29. de reg. in 6to.) For this plainly refers to a ret tingulorum, and no t to a < et 
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juridical penon. This will is expressed by a joint resolution (tfp* 
dtuum universitatis). The manner in which this is to be effected may 
be defined by the constitution of the corporation. But if the constitu- 
tion has no provisions on the subject, the rule is, that all members 
who have a vote must be convened ; and that whatever is then deter- 
mined on by a majority of the voters actually present, is to be regarded as 
the actual will of the corporation, to which dissenters and absentees, 
if any there be, must submit.* In this manner, also, resolutions may 
be adopted respecting the disposition or alienation of the property of 
the corporation, and its distribution among the individual members ; 
but such alienation is subjected to the same legal rules as that of the 
property of minors.* 

(a) fr. 160. $ 1. D. 50. 17. — const. 5. C. 10. 63. theilnng der Gemeindeweiden. LandiAnitf 
— const 3. C. 11. 31.— Nov. 120. c. 6. $ 1. 2.— 1803. Danz, Handb. d. Dentsch. Priv. R. VoL 
cap. 1. 3. 4. X. 3. 11. — cap. 42. X. 1. 6. It is 2. p. 547. And a third party allows to eveiy 
generally considered that wherever its con- singlemcmber,theri^t tooompeladifltribii' 
■titation has no special provisions on the sab- tion. See Krull, Pnifung einzeiner Theile 
Ject, a majority of two thirds of all the voting des burgerlichen Aechts. VoL 2. N. 1. Ac- 
members of a corporation should be present, <yrding to Mackeldey's opinion, a formal re- 
and that a m^ority of those thus present solution of the corporation confirmed b]^ the 
should agree, in order to render a resolution government of the state would be rec^uired. 
obligatory upon all. Oluck, Comm. Vol. 1. The following are also of the same opinion : 
4 91. — KtTid, Q.u(B8t Vol. 3. c. 96. — Runde, J. G. Gaudlitz, Diss, de finibus inter jus 
Beitrige. VoL 1. No. 1. $ 16Beqq. singulorum et universitatis regundis.* Leip- 
. (^) Opinions differ in regard to the qucs- sic, 1824. (In Haubold's Opusc voL2. p. 547.^ 
tion, in what manner the property of munici- — C S. Zackarid, Lib. CluiBSt au. 10. — Tki' 
pal corporationsshould be distributed among baut, CW. Abb. No. 18. In addition to tho 
Its members or a change of 4ts use effected, writings already mentioned, the following 
Some jurists consiSer that the unanimous deserve to be noticed here. Meyer, Ueber 
consent of all is requisite. Ruride, Deutsch. Gcmeinheitsthcilungen. 3 Vols./>elIe, 1801- 
Priv. R.$181. — BulowKndHa^emann,'Bmct. 5. (Only the 3d Vol. belongs here.) — Niemeyer, 
Br5rt VoL 3. No. 25. Vol. 6. Nos. 1 and 6. — Anleitnng sum Vcrfahren in Gemeinhcits- 
Ende, Jurist Abb. VoL 1. No. 20. Others Theilungssachen. Hanover, 1808. — Klebe, 
think that the consent of a majority is suffi- Orunds&tze der Oemcinheits-Theilung. S 
cient See GOnnw, Ueber Cultnr und Ver- Parts. Berlin, 1822< — LoiZt Civ. Abh. Co- 



nniversitatu. {Struhen^ Rechtl. Bedenken. Vol. 3. Bed. 3. Vol. 5. Bed. 128.) Theaasent 
of the government to the resolution is universally regarded as requisite, in order to protect 
OS well the general interests of the state as those of future generatioiis of memben. 
{Miitermaier, Deutsch. Priv. R. $ 117seqq.) 

As regards the principle of division, the majority of course have the right to deter* 
mine on that also. But if this be not done, it is usnally made ver capita. This is the 
only correct mode ; since every member as stich has an equal right. The proportion 
in which the members have formerly nsed and enjoyed the property of the corpara- 
tion, is a mere condition de fetcto and not de jure^ and consequently camiot lead to 
any decision ; neither can the proportion in which they have borne the corporation 
taxes and burdens. In one case, however, the division may be made in the propor* 
tion in which the property was formerly used; and that is, where individual members, 
by virtue of an actual leeal title, have a more extensive right of use than others. (Mil' 
termaierf 1. c. Tkibaut. System. $ 221.) 

As regards the descent of the property on the dissolution of a corporation, in the case 
of public institutions endowed either directly or indirectly by the state, it reverts to the 
same. But in the case of other corporations, their property falls to the state only when 
there are no heirs to which it can be left; that is to say, when at its dissolution there 
are no members of the cornoration surviving, and no provision has been made by it 
respectmg the inheritance ot its property : for die property is then considered as bona 
pacantiaflike the estate of a physical person who dies without beiiv. 
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§ 143. A coxporation, as a juridical person, is capable of holding and 
acquiring rights ; and if once legally constituted, it enjoys ipso jure all 
those rights without which it could not continue to exist. Among 
these are comprised the right of admitting new members, of appointing 
presiding and other officers^ of having a common treasury, and of 
making by-laws.' The jura minorum are also now conceded to corpo- 
rations whose affairs are managed by a board of directois.^ The 
government may also grant to corporations other special privileges, 
e. g. a jurisdiction of its own, a right of succession to uninherited pro- 
perty left by its members, and other immunities.'^ As a corporation 
may possess property, real rights, and personal claims, so also it may 
be under liabilities to other persons. Those rights and liabilities do 
not belong to the individuals who are its members, but to the corpora- 
tion itself regarded as a juridical person ;^ although a right of use may 
be vested in the individual members with regard to certain property of 
the corporation, such right being limited to the peculiar use to which 
the property is devoted.' A corporation ceases to exist when the 
last member drops off, or when it is dissolved by the state. In such 
case, whatever property there may be belonging to the corporation, if 
it was one designed for public purposes, becomes the property of the 
state; but if the corporation was designed for private purposes, when 
it is dissolved by the state, its property is divided among the last re- 
maining members./ 

Ill FlBCUS. 

§ 144. By the term JUcus (treasury) is now especially understood 
the property of the state, in contradistinction to the private property of 
the ruler for the time being.' With relation to rights and duties, the 
fiscus is always regarded as a moral person. It has not only a right 
to all the ordinary and extraordinary state revenues, to the latter of 
which also belong the bona vacantia^ but there also pertain to it 
many prerogatives and privileges,^ which we shall notice under the 

bvrg and Leipsic, 1820. p. 945. 262. — Weich- which are preflenred for the porpoflea of the 

«e2, Ueber gemeinachatuiches Eigenthum, corporation. 

Gemeinheiten, kc,, Magdeborg, 1834. Man- (/) fr. 7. $ 2. D. 3. 4.— fr. 21. D. 7. 4. See 

rtnhrecher, Dentach. R. $ 160. MarezoU in LShr's Mag. Vol. 4. p. 207. — 

(a) fr. 1. $ 1. D. 3. 4.~fr. 1. $ 2. fr. 18. D. Fritz zn Wening, Part 1. p. 159. 

50. 4. (g) Fault Sent rec. Lib. 5. tit. 12.— Dig. 

{b) Arg. const 3. C. 11. 29.— const 4. C. 2. 49. 14.— C«d. Theod. 10. 1.— Cod. Just 10. 1. 

54. — const 3. C. 11. 31. — Fragmenta Tet Icti dejnre fisci ; appended 

Ic) const 8. C. 6. 24. to Gaius's Inst — Feregrtni de jnr. et priviL 

(<t) fr. 7. $ 1. D.3. 4. "Si qnid nntversita- flsci. Cologne, 1663. — Hdrltn, Von dem 

ti debetnr, singulis non debetnr; nee qood Bechte des Fiscns. Ulm, 1810. 

debet oniverBitas, singnli debent" $ 2. J. 2. Ui) According to the Ronun law and to 

1. — ^fr. 6. $ 1. D. 1. 8. — jnaicial asage in Qermany, the prince and 

{e) These are called res universilaiis in a princess enjoy the same privileges in regard 

strict sense, in distinction from peUrimanium to their patrimonial estates, fr. 6. § 1. D. 49. 

wtiveraUatu, which is not sobiect to the 14. — const 3. C. 7. 37. — Btittontu* de verb, 

nae of the single memben» but the profits of signiC sub. voce ratio. 
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heads to which they belong. We have here only to state the general 
rule, that in case of doubt, sentence must be given agamsi thejiacus,* 

IV. Pirn Cautm. 

§ 145. The Xemnpia causa denotes an institution for pious and chart- 
table purposes or for the public benefit, and is the general name given 
to every establishment which has for its object the promotion of piety, 
the relief of necessitous persons, the spread of education and know- 
ledge, or the advancement of science and the arts.^ Institutions of this' 
kind are to be regarded as moral persons, only in case they have been 
recognised as such by the state, by way of approval and confinnation.' 
Otherwise they lack the capacity for rights, and cannot acquire any 
thing. Still the confirmation of them on the part of the state may be 
subsequent to their foundation ; and then it has a retrospective eflfect 
back to the time of such foundation.' If such pia catua be confirmed 
by the state and therewith recognised as a moral person, it can not 
only have rights of all kinds, and make acquisitions inter vivas as well 
as mortis causa, but it also enjoys the privileges of minors, as well 
with respect to restitutio in integrum as concerning the alienation of 
property.* 

{a) ft, 10. D. 49. 14. But oomp. aUo Nor. teitamentary appointment as Hehr or legatee; 

161. c 3. and Edict Justin. 4. c. 2. $ 1. — So- bnt that constitution is nnglosaed and move- 

mgny^ Syatem. 3d Vol. p. 360 seqq. over a lex restituta ($ 70). MuhUnbrudt, L 

(*) Cod. 1. 3.— Nov. 120.— J. M. Bskmer, c. p. 58-182. 

Jus ecclesiaBticom Protestantinm Lib. 3. tit. [d) A pia cansa therefore, if founded by a 

6. ^ 21-28. last will, and appointed heir, is to be negarded 

{c) Elvers !s of a different opinion. Bee as capable of inheriting, though its confiima- 

his Theoret. Prakt Erdrt ans der Lehre von tlon by the state should not take place until 

der testamentarischen ErbAhigkeit insbeson- after the death of the testator. Arg. fr. 62. pr. 

dere juristicher Personen. Gottingen, 1827. D. 28. 5. A di£ferent opinion is held fay 

p. 157 seqo. Some later jurists have asserted, Muhlenbfuch, 1. c. p. 264 sea. 

that acooroing to the explicit words of const. («) const. 35. in nn. C. ibid.-^oonst S3, pr. 

46. pr. C. 1. 3. all kinds of pis causae might C. 1. 2. — Nov. 120. cap. 1. $ 2. cap. 6. $ 9. — 

be toonded by mere private will, through cap. 1. 3. X. 3. 41. 
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THIRD DIVISION. 

OF THlNOe. 

i. Corporeal and Incorporeal. 

§ 146. By **res*^ is meant eveiy thing that may form an object of 
rights; in opposition to persofui, which is regarded as a suhjeci of rights. 
Res, therefore, in its general meaning, comprises actiona of all kinds ; 
while in its restricted sense, it comprehends every object of right, ex* 
cept actions. Certain things, however, do not admit of being owned 
by individual citizens {res extra cornmerdum) ; consequently they are 
not subject to private transactions, nor can their value be defined.* 
Things which are in commercio, are either corporeal, that is, such as are 
perceptible to the senses {res qua tangi possunt) ;^ or incorpor^, that is, 
such as the mind alone can perceive {res qua intelliguntur). Only righta 
and claims* were considered by the Romans as things of the latter de- 
scription.^' 

(a) fr. 6.jfi 3. fr. 9. ( 5. D. 1. 8. — (r. 83. $ 5. ha sant qii» tang! poflsnnt, velati fanduai 

D. 45. 1. Res extra commercium are: 1. the homo, vestis, aaram, argentiim* et deniqae 

res divini juris, with respect to which, how- alias res innamerabiles." — fr. 1. $ 1. D. 

ever, the Homan views are no longer appli- 1. 8. 

cable. t2. Of the re9 humanijwris the res com- (c) % 3. J. 2. 3. " Incorporales aatem gnat 

muties omnium, as the sea, the sea-shore, the quae tangi non possnnt, qnalia sont ea qoss 

banks of rivers, &c., the theatra and stadia, &:c. in j are consistant, slcat hereditas, nsasfnactna, 

(6) Gaius, II. 1-17. — Inst. 2. tit 1. Dig. 1. nsos, obligatione^ qaoqao mode contractas — 

8. Westpked, Ueber die Arten der Sachen. — ^ 3. Eodem numero sunt Jara preedionun, 

Leipsic, 1788. — Hofmann, Versache. No. 2. nrDanomm, et msticomm, qase etiam servitv 

Darmstadt, 1831^-^ ^- ^' 3* ^* " Corporales tas vocantur." Tkfophdlus ad $ 2. 3. cit — 



* Thus says Mackeldey in the older editions; to which Rosshirt adds, that it is nncer> 
tain what rights the Roman jurists meant to include under the head of incorporeal things, 
and that the Institutes enumerate only servitutes, hereditasy and obligctHones. But an 
examination of the passages cited in note e will leave no doubt as to what the Romana 
understood by incorporeal things. For diese passages clearly mean to say, as will be 
seen from the exammes given by way of illustration, that rights of whatever description, 
and (as the Editor minks) even duties of every kind, are incoiporeal things. This opiii 
ion will be found supported not only by common sense, but also by the logical in- 
terpretation of the passages themselves ; for they declare that omnia qua injure eon* 
sistunt (i.e. rights and duties) are ineorporalia, and the instances given are explicitly 
designated as mere illustrations of this definition. Even Buchholtz's idea (Versuche. 
Berlm, 1831. No. 1.), that the Romans did not reckon the right of property among the re$ 
incorporales, appears purely arbitrary. The passages in the Corpus Juris to which he 
refers do not by any means warrant this supposition ; for fir. 13. § 1. D. 39. 2. speaks 
not of the right of ownership, but of the object of the right; and const 10. C. 7. 32. 
speaks, not of the corporeality of the right of ownership, but of the well known distinc* 
tion between detention and juridical possession. Now it is evident that both these 
kinds of possession in themselves considered are of an incorporeal nature, while the oh* 
ject of possession may be corporeal, or, in case of quasi-possessio, incorporeal 
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IL MaveMe and Immoveahle Things. 

§ 147. Corporeal things are either maveahle (res mobiles) or immove- 
able {res immobUfs), Moveable things are those which may be trans- 
ported from one place to another, without injury to their substance and 
form.' ImmooeaMe things are : 1. Such as by their nahtre are physically 
incapable of a change of place, e. g. lands {pradia rustica, fio^i) : or 
which cannot be removed to another place without injury to thebr sub- 
stance, e. g. buildings {pradia urbana, ctdificia).^ 2. In vl legal respect^ 
however, those things in themselves moveable are regarded as im- 
moveable, which, either by the operation of nature or by human art, are 
connected with an immoveable thing in such manner as to constitute a 
part of it,'' or which are procured in order to be used constantly in the 
service oisn immoveable thing.'' But in the latter case, it is requisite 
that they be actually employed for the purpose designed, and not sepa- 
rated from the thing with an opposite intention ; for else they will not 
be considered as immoveable.' Moveable things of this description are 
termed, with respect to the immoveable things to which they belong, 
i^urtenances Kudjlxtures (§ 153). 

///• Things to he furnished in Genere and in Specie.* 

§ 148. "By genus is understood in legal language not simply a whole 
class of things, but rather a single thing which is designated only by the 

ir. 1.^ 1. D. 1. 8.<— fr. 1. § 7. D. 35.2. — Hnro, as e. g. lUiTefl and azumali. Coup. fr. 93. D. 

Civ. Mag. Vol. 4. No. 1. Idem. Heatiges K. 50. 16. 

B. 7th Editioo. p. 37.— Other jnristB reckon {b) Comp. fr. 115. 211. D. ibid. ir. 60. D. 

among incorporeal things those also whieb, al> 41. 1. — BuckkoUz, Vera. Na 8. 

thoagn corporeal when taken «'peq/Scai2y /vet (c) £. g. a tree which teikea root in the 

form genencally the objects of rights. Thi- ground, and all fixtvres {viiuUa, Jixa) fr. 44. 

baut,oyeL ^ 258. — Weninfc, Lehrb. Civ. R. D. 6. 1. " Fructua pendeates pars fundi vi. 

§114.— Sevjert, P. R. $ 58. M'uklenbruch, dcntur." Comp. fr. 13. ^ 31. fr. 15. fr. 38. 

Doctr. Pand. $ »1. — Buchkoltz, 1. c. p. 12. $2. D. \9. 1. 

— Hiipfner, Commcntar. 8th Edit, by A. D. {d) fr. 17. $ 7. D. ibid. Comp. fr. 17. pr. D. 

Weber. $ 339 aeq.— £fcineccst Elem. sea ord. ibid.— fr. 242. $ 2. D. 50. Iff. 

Institt « 340. (tf) fr, 17. $ 10. 11. fr. 18. 6 1. D. 19. 1.— 

(a) When moving by their own power, fr. 66. J 2. D. 18. 1.— fr. 41. ^ 12. D. 30.— fr. 

tfiey are sometimes called, re» se moventetr 342. $ 4. D. 50. 16. 



* Whether a thing is due in genere or in speeiej depends in each case on the will of 
the transacting parties ; so that things of the same description mtist in one case be far- 
nished in genere, and in another in specie. If a thing be designated only by its kindf as 
e. g. any house whatever or any of my houses, any cask of wine or any cask of the vin- 
tage of 1834 in my cellar, it may be fiinushed in genere. But if the thing be desig* 
Bated individually^ as e. g. my liouse No. 200 Waverley Place, or ray five year old bay 
saddle-horse, it is not then generic, that is, it must be furnislicd or returned in individuo. 
The practical distinction between the two is, that be who has a right or an obligation 
with respect to a thing specifically designated, cannot require or furoish any other than 
the very thin^ itself; whereas in the case of a thin? which is designated genericaily^ 
the party obliged has the choice of ^ving which of the species he will, as the other 
party has no right to any one in particular. It is, moreover, sufficiently evident of.it- 
ielf^ that where a performance is due in a certain genus, it cannot be effected, in any 
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class to which it belongs, and which fonns as such the object of a right ; 
species, on the contrary, is the term applied to a thing which is designa- 
ted by its individuality.'* On this distinction is founded the division 
of things into those which may be furnished in genere and those which 
must be furnished in specie. As these ideas are altogether relative, a 
thing may in one case be capable of being furnished or restored in kind, 
and in another it may not. For every thing may be furnished ingenere^ 
if, as regards the transaction of which it is the object, respect is had not 
to it specifically, but rather to its kind or quantity.^ A thing is to be 
furnished in sptcie, if, as regards the transaction of which it is the 
object, respect is had to its species.^ Hence, 1. it is wrong to under- 
stand the whole division as applying to moveable things only, since 
immoveable things may also be regarded as liable to be furnished in 
kind, e. g. I devise to a person a piece of land of a certain size, or one 
of my houses;' again, 2. it is wrong to say that all those things which 
in daily traffic are wont to be measured, counted, or weighed {qua p(mr 
dere, numero, vel mensura constant) are always things that may be fur- 
nished or restored in kind ; for although they usually are so, yet they 
may be such as are incapable of being furnished or restored in kind ;' 
and lastly, 3. it is wrong to regard things consumable by use (qu(B 
usu cansumuntur) as identical with specific things; for although things 
that are consumed by use commonly ** in genere sua Jknctionem recipiuHt,*' 
still they admit of being replaced by others of the same kind. So too, 
things not consumable by use may sometimes be such as are required to 
be furnished or restored in kind/ 

(a) ir. 54. pr. D. 45. 1.— fr. 30. $ 6. D. 30. — recipiimt. Leipsic, 1767.; and in his Opnac 
Comp. Hafmann, Ueber den Einflass allge- p. 212. — Pfizer, Von der Collation. J 211- 
meiner Pmndrechte anf die einzelnen Sachen SM.—Lokr» Mag. Vol. 4. p. 138. — Tnibaut, 
dea Schaldnera. (On the Inflaence -which System. $261. 

General Mortgages have on the single things (d) Another opinion is entertained by Pfi' 

of the Debtor.) Darmstadt 1830. contra: zer, L c. (^211), who urges that the term 

Buchkoltz, Vers. p. 13. 'fungible tnings' should be con&ied to such 

(b) Hence it is said of things which come as are moveable. 

into consideration in this manner, in fr. 2. (e) For instance, fr. 30. $ 6. D. 30. " Si le- 
ft 1. D. 12. 1. "In genere sao migis recipinnt getnr pecania (jfom in area est, vel vinom 
ranctionem per solationem aaam specie." auodinapothecisest." The idea of fungible 
From this has arisen the use or the barbarous uings is most distinctly perceived in its ap* 
term, "res fungibiles." See also pr. J. 3 14. plication to money. Comp. fr. 24. D. 16.3. 
(15.) — The expression, "res usu consumptibi- — fr. 34. & 4. D. 30.— fr. 4. D. 13. 6. — fr.37. D. 
les," occurs in a Latin tranidation of a Greek 45. 1. ana Seuffert^ Erort I. No. 10. 
codicil, in fr. 101. pr.D. 32. (/) £. g. where a horse has been be- 
{c) 8chott, Pr. do rebus qus functionem queathedtn ^en«r«. 



other genus, as e. g. where a nicture of Raphael is to be delivered, the plaintiff cannot 
require, neither can the defendant discharge himself by furnishing a picture by another 
master. From what has been said, these two roles naturally follow : 1. Debitor sveeiei 
UbereUur interitu ret. He who is bound to furnish a thing m specie, is relieved wlien it 
ceases to exist (e. g. when Dick, the horse which he was to deliver, dies). 2. Debitor 

{enerie non Hberaiur ret inierUu. He who is obliged to furnish a thine of a certain 
ind, is not relieved unless the kind is exhausted (e. g. one who undertakes to furnish 
state stock is not discharged unless all the stocks of the state are oat of existence. The 
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rV. Single things and Universitas rerum.^ 

§ 149. One or more single things considered by and in themselves 
are called in legal language res singula or singulares ; and these are 
either simple^ when consisting of naturally coherent, homogeneous parts 
(corpus quod una spiritu cantinetur, s, tmitum), e. g. an animal, a stone; 
or compound^ when they consist of different parts mechanically connect- 
ed (corpus quod ex coniingentibus constat, s. conneorum), e.g. a house, a ship. 
Several single things, which, though not mechanically connected with 
one another, are, when taken together, regarded as a whole in any legal 
respect (corpus quod ex distantibus coMtat), are called universiias rerum»* 
With respect to the latter, it is customary to make a further distinction 
between a universitas Jacti and juris. By universitas facti is meant a 
plurality of corporeal things of the same kind, which are regarded as a 
whole, e. g. a herd of cattle, a stock of goods ;* by umversiias juris is 
meant, on the contrary, a quantity of things of all sorts, corporeal as 
well as incorporeal, which taken together are regarded as a whole, e. g. 
an inheritance, an estate.*^ This distinction is unobjectionable con- 
sidered in itself; but it is erroneous to maintain that the universitas 
juris, but not the universitas fanti, was subject to the rule, *'r« suceedU 
in locum pretii, etpretium in focum reV^ (i. e. all that is acquired by means 
of and instead of the single things pertaining to the univergitas, belongs 
to the latter, and may be claimed by him who has a right to the uni- 
versitas). For that rule obtains, even with respect to. a universiias 
juris, only when it is the object of a universal succession,^ and not 
when it occurs as the object of a singular succession/ 

V. Things Divisible and Indivisible, 

§ 150. Things are either divisible or indirisible,' 1. A corporeal thing 
\a physically divisible, when, without destroying it, it can be divided into 

{a) Mukfenlyruck, Obs. cap. \.—Ha99e in (<i) $ 6. J. 2. 9.— fr. 1. $ 1. D. 43. 2.— fr. 13. 

the Arch. Civ. Prax. Vol. 5. No. 1.— Wamko- $ 8. D. 5. 3. 

nigt ibid. Vol. 11. p. 169. — Spangenbere in (e) Therefore especially in the case of an 

Elvera's Themis. Vol. 2. p. :i3A.—lVelcker, inheritance, fr. 20. pr. $ 1. 2. 10. 12. ft. 22. D. 

Jnrist. Encycl. p. 661.662. — Elvers, J nr. ZeiL 5. 3. But in the caae of a pecalinm, only in 

1830. p. 39. — BuehhoUz, Vera. No. 3. — Ro$s- regard to its transmission by inheritance and 

kiH in his Z. f. Civ. a. Crim. R. Part I. p. 114. the actio de pecalio. fr. 5. & 5. 11. 14. D. 14. 4. 

^Muhlenbnieh in the 18th Vol. of the Civi- —const. 1. C. 12. 37.— Thibaut, System, f 262. 

list Archiv. No. 12. — Roggkirt, UeberVer^ — //^B^««r, Comm. $ 278. 
michtnisse. (On Legacies.) Vol. 2. p. 29. (/) fr. 56. D. 6. I.— fir. 32. & 2. D. 15. 1.— 

(b) fr. 30. _pr. D. 41.3.— fir. 23. $ 5.1). 6. 1. const 6. C. 3. Z2.'-Gluck'$ Coram. Vol 6. 

(c) ^ 18. J. 2. 20.— fr. 13. pr. fr. 34. D. 20. 1. $ 538. 

— fr. 1. $ 3. D. 6- 1.— fr. 70. $ 3. D. 7. 1. {g) BuehhoUz, Vers. No. 4. 



essence of a transaction osually indicates whether its object be generic or specific ; but 
besides this, it may be ascertained from a special agreement of the parties or an explicit 
declaration on the part of the testator. The view of Thibaut and some other jurists, that 
things which are to be furnished in genere should be reckoned among incorporeal 
things, may appear to be rather subtle : still it is correct; for, before the time of per- 
ibrmance or delivery, the thing to be furnished in genere has no individaality, and con- 
aequeatly is not a corpus certum. 
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real parts, each one of which after the diyision forma a separate and 
independent whole. If a thing he actually divided in this manner, its 
single parts are called in Roman legal language, paries cerla; and the 
individual shareholders possess the thing pro diviso. 2, A thing is 
jtsridieaUy divisible, without distinction as to whether it he physically 
divisible or not, if it be possessed by several persons in oommoHj that is 
to say, in imaginary portions {partes incertcB), When such is the case, 
it is said, they possess the thing pro indiviso, or rem hahent oommuntm** 
A thing is juridicalhj indivisible, where a part of it cannot even be im* 
agined, in a legal point of view .^ 

VI. Res Existentes et Futura» 

§ 151. With respect to their existence, things which form the object 
of a legal transaction are either res jam existentes, or they are resju- 
tura, when their existence is only in anticipation, whether tfaey depend 
upon the ordinary course of nature, as the fruits of the earth, or upon 
chance, as a draught of fishes.^* 

VIL Things Principal and Accessory. 

§ 152. A principal thing (res pHndpaUs) is a thing which can subsist 
by itself, and does not exist for the sake of any other thing. All that 
belongs to a principal thing or is in connexion with it, is called an ae- 
oessory thing (ret accessories ; to this class belong the things which the 
Roman law embraced under the term causa rei, and also the impensa 
in rem coUata, 

A. Caoia rei. 
1. Aeeetnem. 

§ 153. Under the term causa rei the Roman law comprehends all 
that the claimant of the principal thing can demand from the defendant 
in addition thereto, and especially what he would have had, if the 
thing had not been withheld from him. These are chiefly the acees^ 
sions &nd/ruits of the thing.'' Accessio is the general name given to 
every accessory thing, whether corporeal or incorporeal,' that has 
been added to a principal thing from without/ and has been connected 
with it, whether by the powers of nature or by the will of man, so that 
in virtue of this connexion it is regarded as part and parcel of the 

(a] Instance! are contained in fr. 8. D. 6. {e) Incorporeal acceflstona are, for inatanoe. 

l.'^n'. 6. $ 1. D. 8. 4. — fr. 25. $ I. D. 50. 16. each rights aa are considered to belong to a 

J^) E. g. servitudes, fr. 17. D. 8. 1. thing, fr. 47-49. fr. 78 pr. D. 18. 1. ; or rights 

c) fr. 15. pr. D. 20. 1.— fr. 11. f 3. D. 20. 4. whicn only serve to secure other rights, e. g. 

r. 8. pr. $ 1. fr. 34. A 2. D. 18. 1.— fr. 11. $ those which a creditor has against the surety 

la D. 19. 1.— fr. 73. D. 45. 1.— fr. 17. pr. D. for his debtor, fr. 91. $ 4. D. 45. 1.— fr. 43, D. 

32.—^ 7. J. 2. 70.^Buckhollx, Vers. No. 5. 46. 3.— fr. 71. pr. D. 46. 1.—$ 5. J. 3. 20. (91.) 

{d) fr. 20. D. 6. 1.— fr. 35. 75. 246. f 1. D. SuchhoUz, Vers. No. 6. 

50. 16.— fr. 31. pr. D. 12. 1. (/) Bat see $ 154. note g. 
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thing. The appurt€nance9 to a thing are to be noticed aa a peculiar 
kind of accession ;• they are things connected with another thing with 
the view of serving for its perpetual use (§ 147). The accessory quality 
of a thing is founded either on legal decision^ or on private will; and it 
is extinguished by a total and permanent separation from it, but not by 
a mere temporary separation.'' Appurtenances may belong to move- 
able' as well as to immoveable things ; and those of the latter may 
themselves be either moveable, or immoveable, or incorporeal things.* 
As respects the appurtenances to a thing, we have here to notice 
the general principle, that evei-y disposition made to a principal thing 
includes also the appurtenances thereto, unless they are expressly ex- 
cepted/ 

a. FntUt* 

§ 154. 1. Frucius, in the proper sense of the term, are the organic 
productions of a thing.' As long as they remain united with the thing 
which produces them, they are CBlled/ructus pendetUes or stantes ;* but 

(a) See in general: Hommd, Fertinens- (e) fr. 20. $ 7. D.33. 7.-~fr. 31. D. 32.— fr. 

und Erbsonderongs-Register. Latest edi* 47-49. fr. 78. pr. D. 18. 1. 

don, Leipsic, 1794.— ^c»e/»7i, Theoria gene- (/) fr. 13. $ 31. fr. 14-18. D. 19. 1.— fr. 19. 

nlis de pertinentiis. Gottingen, 1782.— G'es- $ 20. fr. 20. D. 34. 2. 

terding, Inthiimer. No. 10.— De Reden, Diaa. {g) fr. 77. D. 50. 16. The parttu anciUm 

de aoceaaionilma fandi Romani ducta L. 5. however ia not reckoned by Uie Roman law, 

D. de instructo vel instramento legato. Got- among the fruits, bnt amonz the acoeanons 

tingen, 1823. Funcke, Lehre von den Perti- fr. 28. 6 1. D. 22. 1.—$ 37. J. 2. 1. Tkibaul, 

nentien ana der Nator der Sache nnd dem Civ. Abb. p. 35. — The word fruetus, it may 

Rom. Rechte, mit Ruckaicht anf das heutige be observed, signiBea sometimes also thb 

Haschinenwesen. Chemnitz, 1827. right to the fraits of a thing belonging to 

lb) fr. 13. J 31. fr. 14-18. D. 19. 1. another; e. g. in fr. 33. pr. D. 7. 1.— fr. 57. 

(c) fr. 17. 5 11. D. 19. 1.— fr. 242. $ 4. D. $ 1. D. ibid.— fr. 12. $ 2. D. 7. 8. 

50. 16. (A) fr. 26. J I. D. 47. 2.— fr. 7. $ 15. D. 24. 3. 

{d) fr. 66. D. 32.— fr. 15. D. 33. 6. — fr. 27. pr, D. 7. 1.— fr. 44. D. 6. 1. 

* As long as the fruits remain unsevered fmm the principal thing {fructut rtentlentes, 
ttavtcg), they form apart rei principalis ; but as soon as they are sepiinitea, they are 
things by themselves. One who uses his laud himself, receives \he fruelua natttraiet ; 
while he who lets his land receives their equivalent in rent, called fructua civiles. As 
fruits comprise only such things as are produced by the thing pobsessed (e. g. com, 
vegetables, wool, milk, lambs, calves, &c.), it follows that a treasure discovered on the 
land is not included in the grant of the fruits. Fructus mere naturalet ore such as are 
produced solely by the powers of nature (e. g. wool, milk, metals, the increase of live 
stock, &c.), in contrndistinction to Xhefrttctus industriales, which require and suppose 
industry on the part of the occupant (e. g. com). Another distinction, though not men> 
tioned by Mackeldey, is that oetwecu fructus extantes and consumti. Fruits are 
called extantes while they continue in the posseasiou of him who has gathered them ; 
consumti when they have been consumed, disposed of, or lost. Fructus perciviendi, 
or neglected fruits, come into consideration particularly in the case where the defend- 
ant, who is in unlawful possession of a res frugifera, is sued as a malee fidei possessor, 
by an actio in rem ; for he is obliged to ^ve compensation not only for tlie fruits he really 
enjoyed, but also for such as he might nave obtained by the highest degree of industry, 
or such as the prosecutor would have obtained, if the thing had not been withheld. In or- 
der to determine the precise amount of compensation to be made for the fruits, the expense 
of raising and gathering them must be deducted from their entire value (fmctus noa 
intelliguutor, msi deductis impensis). 
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when they are separated from it, they are called ^/9t^«tf separati. If 
one who derives from the proprietor his right to enjoy the fruits of a 
thing, e. g. a tenant or usufructuary, has undertaken the separation of 
the fruits, and has thus obtained possession of them, the fruits are called 
Jruetus percepti,* 2. Fntcttu^ in an improper sense, means the compen- 
sation which a man receives from another for the use or enjoyment of 
a thing, or for being deprived by him of the use of a thing, e. g. interest, 
rent, &c.^ Fruits, in the propei sense, are now termed y>»c/tM naturaUs;^ 
while, on the contrary, all revenues and recompenses which are not 
fruits properly speaking, although juridically reg^ded as such, are 

B. Iinpenfls in rem collate. 

§ 155. As the plaintiff is entitled to demand, together with the prin* 
cipal thing, amnem causam rei, so on the other hand he is often bound 
to make good to the defendant the impensa in rem coUata, by which is 
understood all that the latter has expended for its advantage. If such 
expenses were necessaiy in order to keep the thing from perishing or 
to preserve it from deterioration, they are called impenscB necenana; 
but if they served merely to improve the thing itself and to increase 
the income from it, they are called impensce utiles. All other outlays, 
as for instance those intended only to increase the agreeableness of the 
thing, or for the personal enjoyment of the occupant, are termed tm- 
penscB voluptttaria/ Compensation for the impensee necessaries employed 
upon another's property may generally be claimed by every one except 
a thief/ with respect to the repayment of impensee utiles^ no general 
rule can be laid down ; and as regards the impensee voluptuarice, the occu- 
pant has only aright to remove them (justoUendi), and that only provided 
the thing removed be still of some use after the separation, and that the 
owner dees not prefer to make compensation for it.' An action for the 
recovery of such expenditures can be brought only in cases where it 
is expressly granted, as e. g. in the judicia divisoria; in other cases the 

(a) The difference between fructus seva- percipimns, infrnctn nooest; qaianon ex ipso 

rati and percepii is expressly recognised in corpore, sed ex alia causa est, id est nova ob- 

fr. 13. D. 7. 4. " Jolianos ait fructuarii frxui- ligationc." Batcomp. fr. 36.fr. 38. 6 13. D.22. 

tuB tunc 6eri, cnm eos peroeperit, bonie fidei 1. — fr. 62. pr. D. 6. 1. — fr. 88. $ 3. D. 35. 9. 

aQtem possessoris mox, qaam a solo separati (c) With rcnpect to these, sometimes a dis- 

Bont." Comp. fr. 12. § 5. D. 7. 1.— tr. 25. tinction is made between the so-called fnic- 

J 1. D. 22. 1. — fr. 48. pr. D. 41. 1. Savtstny, tus men naturalet and indtcstriales. Comp. 

Besitz. 6 22. a. Froits that conld have been fr. 45. D. 22. 1. — fr. 48. pr. D. 41. 1. 

obtained, but which culpa possessoris per- {d) Rudhard in Grdnuer's Aichiv. VoL 4. 

oepti non sunt, are now called fructus perci- No. 5. 

piendi. $ 2. J. 4. 17.— fr. 62. jj 1. D. 6. 1. {e) fr. 79. D. 50. 16. Comp. D. 25. 1.— 

(h) fr. 29. D. 5. 3.— fr. 34. D. 22. 1. "Usune Ulpian.Vl. ^ 14-17. 

viccm fnictuum obtinent: et merito non de- (f) fr. 1. $ 4. D. 33. 4. — const. 5. C. 3. 32.— 

bent afructibasseparari." That sn/eres^ docs fr. 13. D. 13. 1. — const 1. C. 8. 52. 

not strictly belong to fruits, is clearly stated {f() fr.38. D. 6. 1. — Comp. Hopjfner, Comm. 

in fr. 131. D. 50. 16. " Usurapecuniao, qaam $894. 
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demand for repayment of impensa can be made available only by way 
of exception or retention.* 

Of Things with respect to Ownership, 
A. Things withpat an Owner. 

§ 156. As regards oicnerskip, things are either without an owner {res 
nullius), or else they are owned by some certain person {res alicujus)^ 
To the things mthout an owner belong: 1. the res communes omnium, i. e. 
those things which are used and enjoyed by every one, and the owner- 
ship of which may indeed be acquired in single parts, but never as a 
whole ;^ 2. the res nullius properly so called, i. e. those things which, 
as far as is known, have never yet had an owner, or which, contrary to 
their owner's will, have ceased to be his property without becoming 
the property of another \^ 3. the res pro derdicto habita, i. e. those which 
have had an owner, who however has resigned his ownership in them 
without transferring it to another/ 

B. Res privatiB, nniTersitatis, et publics. 

§ 157. Things that belong to a certain person may be owned, 1. either 
by one or mpre individual persons, in which case they are called res 
privates ;f 2. or by a community, when they are called res universitaHs\' 
3. or by a state, and then they are termed res ptihlica. When, in the 
two last cases, the use of the thing? according to their peculiar destinar 
tion is free to every member of the community, or to every subject of 
the state, they are termed res univcrsitatis and res publican in the strict 
sense of these terms ;* but when they are destined merely to subserve 
the general purposes of the community or state, so that the revenue 
from them goes to the treasury of such community or state, they are 
now c^We^ pairimonium universiUUis or dviUUis} 

la\ fir. 48. D. 6. 1. — ^fr. 14. $ 1. D. 10. 3. in nnllias bonis crednntnr. Prirats von^ 

\b) Inst 2. 1.— DisT- 1- 8* — Gaiutt 2. 1. seq. qos singnlomm sant 

^BuchhoUz, Vers. No. 7. (/?) } 6. J. 9. 1. r. 6. $ 1. D. 1. 8. 

(e) J 1. J. ibid.— ir. 51. D. 18. 1. {k) fr. 15. D. 50. 16. The tenn m pubH- 

(d) 9 12. 18. J. ibid. There are also things ete was often nsed by die Romans synony- 
qasB nnllins in bonis snnt, sed alicajus in bo- monsly with re$ communes omnium, as for 
nis esse crednntar; for instance the res pab- instance in $ 2. 4. 5. J. 3. 1. — fr. 4. 5. D. 1. 8. 
licffi and res hereditarin anteqnam aliquis (t) In fr 6. pr. D. 18. 1. this kind of public 
heres existit ir. 1. pr. D. 1. 8. — fr. 31. ^ 1. D. property is called pecunia populi, and oppos* 
S8. 5. — fr. 34. D. 41. 1. ed to those things "qns in pablico nsu ba- 

(e) 6 47. J. ibid — Comp. Dig, 41.7. — Hopf- bentur, nt campns Martios." — See fr. 17. D. 
ner, Conun. § 272. 50. 16. Hopfner, Comm. f 275.— A^eiiieedi 

(/) fr. 1. pr. D. 1. 8. PablicB sunt, que Elementa InsUtt. $ 272 seqq. 
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FOURTH DIVISION. 

RIGHTS AND THE FROSECVTION OF THEM. 

Rights are either general^ i. e. such as are founded on^ commune ; 
or 9pecud, i. e. such as are introduced ex singtiIariUUe juris. Of the lat- 
ter we shall treat at large in the second chapter. 

CHAPTER I. 

OF RIGHTS IN GENERAL. 

§ 158. Eights may be treated with respect to their aequisitiaHt praer- 
vation, and loss.* An especial mode of preservation consists in legal 
prosecution ; and it is from this point of view that rights were practi- 
cally regarded by the Romans. Of this we shall treat in the third 
chapter. Generally speaking, the acquisition, preservation, and loss of 
rights are effected either by law,^ or by voluntary acts' termed legal 
transactions. These are either transactions of a single party (unilate- 
ral) or of several parties (bilateral) ; according as the will of a single 
person is sufficient, e. g. in making a testament; or as the concurrent 
wUl of two or more is requisite, e. g. in a contract * 

Form of Legal Transactions. 

§ 159. In every transaction, the legal form is to be observed. By 
this we mean all those legal precepts, on the observance of which the 
validity of a transaction regularly depends. Such precepts refer, partly 
to the contents and object of the transaction, in which case they are 
usually called its tnternaXform ; and partly to the formalities to be ob- 
served in entering upon them, when they are called its extenialform. 
Hereto belong especially the reducing of the agreement to writing,' the 
presence of v^tnesses, and the concurrence of the magistrate.' Such 

{a) fr. 41. D. 1. 3. Totam antem Jus con- {d\ See Marezotl in his and Linde's Zeit- 

sistit ant in acqnirendo, ant in conservando, sclinft Vol. 3. p. 258. 

ant in minnendo. (e) The connrmation of legal transactions 

{b) Here belong- also the fictiones jnris, e. by pablic authority is twofold : viz. it is either 

g. Xlbejictio legU Comdia in fr. 12. D. 28. 1. essentially requisite to the validity of a trans- 

and fr. 28. D. 28.6. — AUeterra de ficiiomhwi action, for instance $ 1. J. 1. 11. — const 22. 

juris; of which an improved edition was C. 5. 37. — const. 13. C. 5. 71 ; or it is only ap- 

pnblished by Eisenhart at Halle in 1769. — plied for with a view to greater secority. 

Omelin, Diss, de iictionibns jnr. Bom. Tn- By means of the latter, a transaction invalid 

bingen, 1787. — Reidin^, Diss, de fictionibns by itself cannot be renderDd valid. See cap. 

apad RomanoB. Ghomngen, 1829. 1. 4. X. 2. 30. Archiv Civ. Prax. Vol. 4. p. 

(c) fr. 41. D. 1. 3. Aut enim hoe agitur, 206. In every confirmation the clause, $alvo 

quemadmodum quid cujusque fiat, aut quern- jure tertii, is tacitly understood, i. e. a third 

admodum quia rem vel jus sumn conservet, person cannot be injured bv it, with respect 

ant qadmodo alieuet vel amittat to rights already vested. Grdbe, Bemerfcon- 
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external formalities are not in general demanded by the Roman law f 
but where they are required, they must be observed, at the risk of 
having the transaction annulled.^ If it be contended that the necessary 
external form was not observed, the burden of proof rests with him 
who affirms that it was.* 

Conitituent FartB of Legal TranBactions.e 

§ 160. The constituent parts of a legal transaction may be divided 
into three kinds, viz. 1. That which is esteniial and without which it 
could not subsist (s. c. esieniialia). Here, therefore, no change can be 
made, even by agreement.'^ 2. That which, supposing the transaction 
to have been actually completed in its essential requisites, is ijfto jure 
a natural contequcnce of the same (s. c. naiuraUa). This is therefore 
understood of itself, without further agreement ; although by special 
agreement it may be varied or entirely dispensed with, which then re- 
mains to be proved by the party who relies on such agreement.' 3. 
The accidental or accessory agreements in a transaction (s. c. accidentor 
Ua). Such in general are those things in a transaction (whether an 
agreement or testament) which are neither essential nor tacitly under- 
stood, but must always be expressly determined. To this class belong 
also the changes which may be effected by agreement in the naturaUa 
of a transaction/ He who appeals to such special agreements must 
prove them ; except where the completeness and validity of the trans- 
action itself are made to depend thereupon, in which case his opponent 
must prove that such agreement was never made, or that it has been 
performed,' 

gen uber die gericbtliche Bestfttignng. Rin- 46. D. 16. 3. — fr. 36. 38. D. 18. 1. — fr. 6. D. 41. 6. 

teln, 1799. Brede, Dim. de confirmatione ac- The essential parts of a legal transaction are 

tnamvolantariflBJarisdictioniB.Marbarg, 1801. again divided into /^}i«ra/ and «|X!cuii. The 

W. H. PuckiOf Freiw. Gerichtsbarkeit, Edit former are each as are requisite in every 

8d. Vol. lot $ 43-45. transaction, the latter such as are requiaite 

(a) fr. 4. D. 22. 4.— const 28. C. 2. 4. only in certain kinds of transactions. 

(6) const 5. C. 1. 14. Comp. cap. 64. de (e) fr. 11. $ 1. 2. D. 19. 1.— fr. S. $ 4. D. 19. 

pei. jur. in 6to. 5.— fr. 24. D. 16. 3.— fr. 3. D. 12. 1. 

Tc) Ilopfner, Comm. $732. (/) Concerning the accidentalia negotii, 

{a) If such a change be made, notwithstand- see below, $ 170-178. 

ing, the eflfects of it are very different Comp. (^) Hence wherever a defence is set np 

fr. 4. fr. 5. § 2. fr. 12. ( 1. D. 23. 4. — fr. 1. $ 45. that the transaction was conditional, it is in 



* This rale xnnst be taken with some allowance. Where the validity of a tnmaae 
tion depends ou the observance of certain formalities, (as c. g. a gift exceeding five hun- 
dred solidif which is not valid, unless registered,) the onus prohandi^ in case of contra- 
diction, is thrown upon him who maintains that the formality was obsenr'ed, and who 
seeks to derive rights from it ; though even in tliis case he is relieved from proof, when- 
ever a presumption of law is in his favour. But where a plaintiff seeks an advantage 
from, or foxmds his right of action upon, the omission of the requisite formalities, he is 
obliged, in case of contradiction, to prove the omission he alleges. He therefore, e. g. 
who impugns a public document as evidence, on the around of its being a tesHvumium 
in propria eausa in behalf of its author, or as tifaliumf is required to prove his allegation. 
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A» EitenHal Requititei,* 
I. With respect to the Penon. {b) 

§ 161. An essential requisite to the validity of a legal transaction, is 
^person who has the power of effecting a change in his rights. For 
this purpose it is necessary : 1. That he have the exercise of his reoitm 
vndjreewill; hence children,'^ madmen, and lunatics' (except in lucid 
intervals) are incapahle of taking part in a legal transaction. Acts also 
that have been per£3rmed in a fit of drunkenness' or rage,-^ where the 
party could not have considered their consequences, are likewise held 
to be invalid. 2. That he be recognised by the state as a perfect and 
independeiit 2>erson; hence persons who are still under parental authority 
or under guardianship, are restricted in many respects as regards the 
performance of legal transactions. 

* 2. With reaped to the Object (^) 

§ 162. With respect to the object of b. legal transaction, the following 
principles are to be observed: 1. Its object cannot be formed of things 
which do not exist at all; but may consist of things which are about 
to exist, or which at least may come into existence.^ Again, it cannot 
have for its object either things which are extra commercium,* or ac- 
tions which ore held to be physically or morally impossible {contra 
honas mores)/' 2. It must not be left too general and indefinite as re- 
gards its object ; and the giving or performing of any thing must not 
depend on the will of the debtor alone.' 3. The transaction must not 
violate any legal prohibition, or do any injury to the rights of a third 
person."* 4. A promise is likewise invalid which secures no advantage 
to the person to whom it is made.* 

the province of him who aeelu to derive rights (g) Comp. Puckla, 1. c. $ 79-75. — Siwigny, 

from the transaction, to prove, either that it System d. It. R. Vol. 3. p. 307 aeqq,—Hopf. 

was transacted puri, or that the conditions ner, Comm. 8th Edit $ 737. 

on his part have been performed.^fir. 10. D. {h) pr. $ I. J. 3. 19. [so.)— fr. 1 5. pr. D. 20. 1. 

45. 1. — Olosaa ad oonaL 9. C. 6. ^.—Hatte ix, 11. $ 3. D. 20. 4.— tr. 8. pr $ 1. fr. 34. ^ 8. 

In the Rhein. Mus. VoL 3. p. 134. Another D. 18. 1.— fir. 11. $ 18. D. 19. l.—fr. 73. D. 45. 

opinion is maintained by Geiuler in the Arch. 1. — fr. 17. pr. D. 32.—^ 7. J. 2. 20. 

Civ. Prax. Vol. 2. p. 217. and Bethmann- (t) $ 2. J. 3. 19. (20.>—fr. 83. $ 5. D. 45. 1. 

HoUweg in hJB Versnche ana dem Civilpro- — n*. 39. $ 8-10. D. 30. 

cess. p. 354. {k) fr. 31. 185. D. 50. 17. " ImposBibilimn 

(a) In this place onljr the general reqni- nulla est obligatio." — ^fr. 26. fr. 35. pr. $ 1. fr. 
ates of all legal transactions are considered l^l* $ 4* I>* 45- 1- — ^fr. 112. ^ 3. D. 30. — fr. 7. 
(see 4 160. note d). $ 3. D. 2. 14.~const 6. G. 2. 3. 

(b) See in general W. H. Puehta, Freiw. (/) fr. 8. D. 44. 7.— fr. 17. fr. 46. $ 3. fr. 105. $ 1. 
Oenchtsbarkeit Vol. 1. $ 59-«5. fr. 108. $ 1. fr. 115. pr. D. 45. 1.— fr. 7. pr. D. 

. , , .- , « -^ ,^^x 3Q^ — const. 1. C. 5. 11. For the exceptions to 

this mle, see fr. 69. ^ 4. D. 23. 3. — const 3. C. 
5. 11.— fr. 24. pr. D. 19. 2.-^Gluck, Comm. 
9. C. 6. 22.— const 6. C. 5. 70. Vol. 4. $ 303. 

(e) can. 7. C. 15. qu. 1.— cap. 14. X. 3. 1. (i») const 5. C. 1. 14.— cap. 28. X. 2. 24.^ 
If) fr. 48. B. 50. 17. fr. 3. D. 24. 2. speak cap. 2. de pactiain 6tD.ll. 18.) 
properly of nothing but divoree. Iji) fr. 61. D. 2. 14.— ir. 15. pr. D. 8. 1. 

11 



le) ( 10. J. 3. 19. (20.) 

(cO & 8. ibid. Comp. fr. 20.^ 4. D. 28. 1.— 
fr. 1. $3. D. 41. 2.— const 2. C. 4.38.— const 
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3. With respect to Conaent. 

§ 163. In every legal transaction, it is required that the parties de- 
temune and declare their unU. The declaration of one's will is made, 
1. either cxplicUly, when expressed orally or in writing, by words or 
intelligible signs used instead of words ;' 2. or tcbMyJ^ which is the 
case where a person's actions admit of uo other reasonable explanation 
than that he freely consented to the transaction.^ 3. If a person do 
not give his consent to a transaction immediately at the outset, but only 
subsequently, it is called a ratification {ratihahitio), and this regularly 
has a like effect with a previous consent.^ 

4. Hindrance to the Sxerciae of Freewill 

§ 164. It is not sufficient, that a man declare his will ; his exercise 
of it must also be Ji'ee and seriously intended. Such a free and serious 
exercise of will may be hindered, especially by error fjraud't Jorce, and 
nmtilation. 

(a) fr. 38. D. 44. 7. "Flacnit non minas as a general nile. fr. 142. B. 50. 17. "Q.ai 

Taleie qaod scriptural qnam quod vocibut tacet non utiqne fatetnr." fr. 8. ^ 1. D. 3. 3. — 

lininxa ngtiratis significaretnr" fr. Si. $ 10. H&rlin, Von der stillachwei^nden Einwilli- 

D.inid. " 8ed et AU^u M)^ pleraqoe cdnais- gtine. Tubingen, 1814. Aon, Stillschwei- 

tunt." gcnde Willenserklamng. Nanmhur?, 1817. 

{b) fr. 5. D. 46. 8. "Non tantnm verbis (c) fr. 13.$ 4. D.46. 3. " Ratihabitio man- 

ratom haberi palest sed ctiam actu." — ^fr. 20. dato comparatur." — fr. 16. $ 1. D. 20. 1. — fr. 

pr. D. 29. 2.-^ 7. J. 2. 19.— fr. 2. 6 1. fr. 57. 20. pr. D. 13. 7.— conut 7. pr. C. 4. 28.— consL 

pr. D. 2. 14.— fr. 3. $ nit D. 20. 4. The com- 25 in fin. C. 5. 16. Hufdand, Qeist d. IL E. 

men maxun, qui tacet anueniit, cannot senre F. 1. No. 4. p. 297. 



** It is surprising that, in treating of the doctrine of tacit consent, there shoold be such 
a general confonnding of the two legal principles, " qui tacet consentitj^ and '* qui Uteei 
non utique faietur" Into this error Mackeldey likewise fidU. Now these two niles 
9p^lj to matters that are wholly distinct. Consensus belongs to the doctrine of 
contracts alone; while confessio relates merely to proceedings. Consensus may 
establish a legal transaction, and does not admit of recall ; while confessio cannot origi> 
nate a legal transaction, and is liable to be recalled. Confessio necessarily presup- 
poses as its object something disadvantageoos to its author; but consensus does not. 
It is therefore utterly erroneous to apply to cases that come under the head of consen- 
sus f a principle that is affirmed of confessio alone. That Paulns had only confession in 
his mind when he laid down the rule in fr. 142. D. de reg. jur. is incontestibly proved 
by his use of the words /a^ert and negare : thus he says, " qui tacet non utique fatetnr; 
sed tamen verom est, eum non negare" The canon law contains the same views as 
those which the Editor here advances, as will be seen on a reference to reg. 43 and 44 
de reg. jur. in 6to., where Boni&cius first sets up the rule (43), "qui tacet consentir« 
videtur;" and then says further (44), "is qui tacet non fatetur ; sed nee utique negaiv 
videtur." Were both these rules to be applied to one and the same ohjcct, a direct 
contradiction would ensue; a supposition wnich is here whoUv inadmissible, where the 
two roles follow the one immcoiately after the other. The fiict that silence does 
not in every case imply consent, doubuess misled the iurists into regarding the rule, 
'* qui tacet consentit," as of too sweeping a nature ; tne consequence of which was 
that they pressed Faulus's declaration into the service, for justifying that restriction of 
it which they held requisite. Now that consent cannot always be inferred from silence 
is certainly true; for every conclusiqp presupposes an unequivocal premiss, and, as 
the Fandects show by many examples, consent can be inferred only from an unequi- 
vocal silence or from a conclusive act, i. e. from a silence or an act which admits of no 



BIT. IT.] OF RIOHtS. 163 

a. Error and Ignoranee. 

§ 165.' Error and ignorance {error et ignorantia), though different in 
meaning, are alike in respect to their legal consequences. A man errs 
when he has a wrong conception of a thing ; he is ignorant when he 
knows nothing about it. If the error or ignorance concern a principle 
or provision of law, it is error b. ignorantia juris; but if it relate to a 
fact, it is error s, ignorantia Jacii.* As to the effect of error and igno- 
rance on legal transactions, the following principles are to be noticed : 

I. There are cases in which the error or ignorance of a party does 
not excuse, whether it be an error juris ovfacti. Here consequently 
error cannot be alleged, and the party by whom it was committed 
must always suffer the injury it produces.* 

II. On the other hand, there are cases in which a man absolutely 
may allege error, and where consequently he will never suffer from it, . 
be it error juris or facti.^ 

III. But in all other cases, the distinction between error juris and 
Jacti holds good, and forms the foundation of the doctrine of error. 

A. As regards error juris, this regularly has an injurious effect,* 
wherever it might have been avoided by applying to a lawyer for ad- 

(o) Dig. 22. 6. — Cod. 1. 18.— Ctf^om Rcci- 2. No. 35.—8ei0'eri, Erortenrngen. Division ' 

tat ad tit. Dig. ; in hia works Vol. 7. p. 928 1. No. 11.— Kritz, Ilechtsfalle. vol. 1. p. 244- 

seoq. — Duareni Comm. ad Cod. 1. 18. — Do- 343. Savigny, System d. R. R. 3d Vol. Sap- 

neftt Oamm. lib. 1. cap. 18-^3. — Rothf Non- plement 8. 

nnllaa observatt ad tit. Di^. de Juris et facti (b) For instance, fr. 4. 15. D. 28. 1. — const, 

ignorantia. Gottingen, 1804. — Herrmawh 12. C. 6. 23.— f 12. J. 1. 10.— const 1. 6. C. 5. 

von den Wirktingen des Irrthums. Wetz- 6. — con.<it. 5. 9. C. 1. 14. — const. 4. C. 5. 5. 

lar, 1811. and extracts of it in Lohr's Mag. {c) For instance, fr. 19. 20. D. 39. 3.— fr. 29. 

Vol. 4. (2) No. 4.—Hufeland, I.e. P. 1. No. 5. D. 29. 2.— const 4. 5. 8. C. 1. IS.—ThibcnU, 

— Muhlenbruch in the Archiv Civ. Prax. Vol. System. $ 145*147. 

other interpretation than that consent was intended ; consequently, when Bonifiiciua 
omitted to say infnll, *'qai tacetubi voluTUatem exprimere patuit et debuit, consentit," 
common sense dictates, that the limitation mnst be understood, as being implied in the 
rule itself. 

* The maxim that ." error juris nocet," is a necessary one, generally speaking, with 
regard to the laws of a country. Every one is bound to know the laws under which he 
Uvea or transacts his business. In criminal jurisdiction, where higher interests and con- 
siderations are brought in question, the rule is not to be carried out with sqch strictness 
as it ia in the private law ; whence it is said in fr. 108. D. de reg. jur. : " Fere in omnibus 
pcsnalibus judiciis, et letati et imprndentiae succurritur." It is true, the latter is done alsd 
m the private law ; but here it is limited to such exceptions as the law expressly or 
tacitly makes. Error juris moreover may manifest itself in many diflferent ways: it 
may relate to the capacity of persons for disposing of their property, to the observance 
of requisite formalities, to the benefits granted by the laws, &c. Ignorance and error 
respecting both law and fact, are never taken into account in cases where the law has 
affixed certain necessary consequences to acts, without regard to knowledge or the 
want of it, as e. g. to the omission of prescribed forms, the doing of a forbidden act, or 
the fulfilment ot a natural obligation. On the contrary, they are always taken cogni- 
zance of, where the act depends on free resolve and consent ; since errarUis voluntas 
est nulla voluntas. Although error and ignorance, according to the rigour of the law, 
merit no excuse or iudulffence, y^et the equity of the Boman law has admitted under 
certain circumstances and for certain persons the exceptions which are given above in 
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vice {error juris nucet);*^ but if the party who tnakes the mistake is 
excusable because he had no opportunity of consulting a 'lawyer 
respecting his right {si copiam Icti non Jiahuit), the two following cases 
are to be distinguished : 1. either the party, in consequence of the error 
committed, would merely lose an advantage {jMcrum)^ and then the error 
proves injurious to hira;^ or, 2. he would suffer an actual loss of pro- 
perty {damnum). Now in the latter case he cannot reclaim ^payment 
which he has made in consequence of an error of law {damnum rei 
amissa)y^ but he needs not perform a promise which he iias given from 
a like error {damnum rei amiUendce).^ 3. These general rules, however, 
are liable to exception in the cases of minors, soldiers^ and persons who 
lack common education to a degree that renders them wholly rude and 
uncultivated {ob rustidtatem). Persons of this description are not to 
suffer by an error juris, whether in Uteris or in damms, even though it 
might have been avoided ;' and the like holds good reBpecting JemaleSt 
who are not to suffer from an error juris in case of a damnum rei amit- 
tendcB, though they may have been able to avoid it. It does not apply, 
however, to a lucrum or a damnum rei aanissa/ unless they have made 
payment in consequence of an obligation which was entirely void.' 
B. The error facti has regularly no injurious effect as regards either 
hura or damna,^ provided however that it did not proceed from gross 
and inexcusable negligence.* An error facti proprii is not in itself an 
inexcusable error, unless made so by aggravating circumstances.^ On 
the other hand, it is not necessary in order to avert the injurious effects 
of error, that a man should have proceeded with over-anxious care and 
circumspection.' 

{a) fr. 9. pr. $ 3. D. 22. 6.~fr. 10. D. 37. 1. D. 49. 14.— fr. 3. $ 22. D. 29. 5.— coiut. 8. C. 

—const 9, C. 1. 14.— const 12. C. 1. 18. 6. 9, 

(6) fr. 7. fr. 9. $ 5. D. 22. 6.-con8t 9. C. (/) fr. 2. $ 7. D. 49. 14.— fr. 8. 9. pr. IK 22. 

6. .^0. 6.— const. 3. 10. 13. C. 1. 18. 

(c) fr. 32. J 2. D. 12. 6.— const 10. C. 1. 18. {g) Thus const 10. C. 1. 18. and const 9. 

— Most jurists are indeed of a difierentopinion, C. 4. 29. are easily reconciled.— Comp. also 

bm const 10. cit is against them. See Dclow, fr. 32. 6 2. D. 12. 6.— fr. 14. j 7. D. 11. 7. 

note g. fr. 27. $1. D. 3. 5.— const 11. (5. 2. \9.~-Braun, 

(<2) fr. 8. D. 22. 6.— fr. 36. D. 45. 1.— fr. 5. Erarteningen. $ 145 seqq. 
$ 1. D. 19. 1. (A) fr. 2. 4. 8. 6. pr. D. 22. 6.— fr. 1. « 1. D. 

(e) With respect to minors and soldiers fr. 12. 6.— const 7. 10. C. 1. 18. 
9. pr. $ 1. D. 22. 6.— fr. 7. fi 6. D. 4. 4.— const (t) fr. 3. $ 1. fr. 6. fr. 9. $ 2. D. 22. 6.— fr. 

1. 11. C. 1. 18.— const 2. C. 2. 33.— con.9t 22. 5. 6 I. D. 41. 10.— fr. 15. $ 1. D. 18. 1. 
pr. C. 6. 30.— const 5. C. 9. 23.; and concern- (k) it. 22. fr. 32. $ 1. D. 12. 6. 
ing the rustici : fr. 1. J 5. D. 2. 13.— fr. 2. 7. (/) fr. 6. D. 22. 6. 



the text If one who belongs to the favoured class of persons has paid any tiling under 
mistake, the adversary who disputes the error most prove that the payment received 
was actaally due ; because he who demands restitution has, by the beueficence of the 
law, the presumption in his favour. 
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IV. He who pretends that he erred, is bound to prove it ; unless he 
belongs to the class of persons who are protected against erroi^ or there 
is some legal presumption in his favour.' 

h. Fraud md Deception. (6) 

§ 166. Fraud {dolus) in general, is every intentional misrepresenta- 
tion of the truth, made to induce another to perform an act which he 
would not else have undertaken. In this wider sense, the Roman 
law distinguishes between dolus bonus and dolus malus. The former is 
that which a man may employ in self-defence against an unlawful 
attack, or for some other justifiable purpose ; as e. g. if a man dissem- 
ble the truth, in order to prevent a lunatic from injuring himself or 
others.^ Doliis malust or dolus simply, exists whenever a man know- 
ingly and intentionally endeavours to injure another by fraudulent delu- 
sion or other unlawful means ; and this we term deception, fraud, o^ 
cheating.'' 

c. Force atd Fear, (e) 



§ 167. Force axkd/ear {vis et metus) bear to each other in general the 
relation of cause and effect. Force principally consists in threats of 
evil ; in order, by means of the fear thus excited, to induce a person to 
perform an act injurious to himself/ Force has an influence on legal 
transactions only when it is unlawful,' and when the threatened evil is 
imminent and of a kind to make an impression upon a steady^ sensible 
p^son^ 

d. Simulatiom. 

§ 168. Simulation consists in a misrepresentation or concealment of 
the truth ; and it takes place especially when one or both of the parties 
pretend to perform a transaction different from that in which they really 

( a) fr. 25. pr. $ 1. D. 22. 3.— Thibaut, Vers. D. 50. 17.— Thihaut, System. { 150 aeqq.— 

Vol. 2. No. 4. $ Q.—Roder, Abh. uber prakt Hopfner, ComixL $ 734. 

'Fragen des Civilrechu. Nob. 2 and 3. (ej Dig. 4. 2.— Cod. 2. 20. and Cod.7. 67.— Dc 

fo) Dig. 4. 3. — Cod. 2. 21. — PauU sent. rec. Tiennes de cjp miod metna caoBa gestnm erii 

I 8. , }^^^ Romano. Loavain, 1824. 

' Ic) fr. 1. J 3. D. 4. 3.— Otto, Diss, de dolo (/) fr. 1. 2. D. 4. 2. In the Roman law, 

bono ad L. 1. J 3. D. de dolo malo. Duisbnrg, however, vU only means physical forcje ; me- 

1720. Schott de dolo mab. Leyden, 1614. iu$ denotes every other, especially mental 

BuehhoUz in his Jur. Abh. No. 21. denies the compalsion. 

existence of ^e dolns bonos in Justinian's (g\ fr. 3. (1. D. ibid.— Unlawful force is 

]^^v. considered as dolus, fr. 14. $ 13. D. ibid. — fr. 

Id) fr. 1. J 2. D. ibid.—" Labeo sicdefiniit, 2. $ 8. D. 47. 8, 

doluxn malum esse omnem calliditatem, falla- (Aj fr. 5. 6. D. 4. 2. " Metus non yani ho- 

clam, machinationem ad circumveniendum, minis, sed qui merito et in conslantisaimum 

fellendnm, decipiendum alteram adbibitam. hominem cadat." fr. 7. 9. D. ibid. — const 9. 

Labeonis definitio vera est." Cornp. fr. 7. $ 9. C. 2. 20. He who only consents to an act 

D^ 2.'l4. — fr. 7. j 3. 8. fr. 8. fr. 9. J 2. fr. 37. out of mere respect to another (s. c. me- 

D* 4. 3.— fr. 6. $9. fr. 11. } 5. D. 19. 1.— fr.35. tus revercntialis) is not to be considered as 

A 8. fr. 57. ^ 3. b. 18. 1,— fr. 16. J 1. D. 19. 5. acting under compulsion, fr. 1. J 6. D. 44. 5.— 

fr. 2. i 3. 5. D. 44. 4.— fr. 36. D. 45. 1.— fr. 23. const. 6. C. 2. 20. 
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are engaged,' whether it be done with a good, an indifferent, or 
an evil intent ; though in this last case,^ simulation assumes the nature 
of fraud.* 

B. Nature of Legal Trafuaetiaiu* 

§ 169. By the nature of a legal transaction is understood every thing 
which follows ipso jure ad a consequence and effect of such trans- 
action as soon as it is essentially completed, so that it is understood 
of itself without being specially agreed upon. These natural qualities 
of legal transactions, together with their consequences and effects, are 
determined by the laws ; and are assumed to subsist, until it is proved 
that something different has been agreed upon (§ 160). Moreover, 
such alteration by agreement is regularly allowed,* provided it does 
not conflict with an express prohibition.'' 

, C. Modifications of their Nature^ 

§ 170. The accidental modifications of a legal transaction are always 
founded on a particular agreement of the parties, or a special declara- 
tion of the testator; so. that they can never be taken for granted, but 
must be ^proved by him who appeals to them.* They relate partly to 
the modality of the transaction, i. e^ to the manner and conditions under 

(a) fr. 30. D. S3. 2.— fr. 12. D. 39. 3.— fr. 55. Buclier^ Forderungen, J 32 seqq. — Hopfner. 

D. 18. 1.— fr. 3. $ 2.— D. 44. 7.— const. 17. C. Commcntar. ^ 732. 

4. 29.— Cod. 4. 22. {d) For Instance, fr. 11. $ alt D.19.1.— fr. 

fr. 7. $ 9. D. 2. 14.— fr. 49. pr. D. 19. 1. 70. D. 17. 2.— fr. 4. D. 13. 7. 



\^ 



Thibaut, System des Fand. E. § 133.— (e) See above, $ 160. note jr- 



* It is incorrect to say that simulation exists where one of the contracting parties acts 
with a fraadalent intent; for that is simply a case of dolus. Simulation consists 
merely in feigning a transaction different from that which is actually to take place 
between the parties. If, for instance, I convey a house by gift to a person, but give the 
transaction the appearance of a sale, although I remit its price, the transaction is to be 
regarded not as a sale, but as a gift. 

t In every transaction it is necessary to distinguish itBfM^n^ia/.na^vra/, and accident 
tal parts (^essentialia^ naturaJia^ et acridentalia). 1. Every thing which is absolutelj 
necessary and immutable as regards the form, the contents, and the effects of a transac- 
tion, constitutes its essence. For instance, it is an essential requisite of every trauiiac- 
tion, that the parties should fully and clearly declare their will. When the essential parts 
of a transaction are either varied, or omitted from tlie transaction itself, it is either con- 
verted into another or becomes entirely void. 2. Every thing which is understood of itself 
without special agreement, as a necessary consequence ofthe transaction, according to 
the laws, constitutes the nature of a transaction. The naturalia are subject to arbitruy 
change. 3. Every thing in a transaction that is not miderstood of itself, but rests on espe- 
cial agreement or arbitrsiy settlement, forms the accidental part of a transaction. The 
existence of these last, when controverted, must be proved. In a sale, for instance, the 
thing to be sold and the price to be paid, as settled by agreement, constitute the essen^ 
tialia ; the payment of the price on delivery, and the transfer to tlie buyer of the risk of 
the thing's perishing, from the time of completing the contract, form the naturalia; the 
conditions and the time fixed on for tlie delivery of the thing and paymeut of the price 
— ^in fine the place, time, and mode of fulfilling the contract on one side or the other, are 
the accidentalia. 
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which it shall be and continue obligatoiy, and paitly to the iecuring of 
its performance. 

1. With respect to Modall^. 
a. Conations. (0) 

§ 171. The validUy and efficacy of a legal transaction may be made 
to depend on a condition {conditio) ; by which is understood, in the pro- 
per sense of the word, every event that is uncertain,* future,* and not 
belonging to the very nature of the transaction,^ inasmuch as rights 
may be made dependent upon it by private will or consent. A true 
condition is : 1. either suspensive {ccndilio suspensiva) or resolutive {con- 
ditio resolutive) 9^ according as the beginning or end of a legal transac- 
tion is made to depend upon it ; 2. either o^rmo^ife {conditio qffirmatioa) 
or negative (conditio negativa), according as the efficacy of a transaction 
is made to depend upon the performance or omission of some act ; 3. 
either possible {eond, possihilis) or impossible [cond, impossibilis), which 
latter again is either physically or morally impossible, according as the 
pei-formance of it is beyond the powers of nature or contrary to the 
laws and to good morals/ 4. either conditio potestativaf casualis, or 
mixta, according as its fulfilment depends on the ability and will of him 
whose right is conditioned thereupon, or on accident, or on both together.' 
As long as it is uncertain whether a condition will take effect or not, it 
is said, conditio pendet ; when it has actually taken effect, conditio 
existit ; and when it is certain that it will not take effect, conditio dejicit. 

(a) Dig. 28. 7. and Dig. 35. 1.— Cod. 6. 46.— in Linde's Z. Vol 14. No. 3.— Si dirortinm 

Savigny^ System. Vol. 3. p. 120 seqq. — feceris, conaL 5. C. 6. 25. — Si non nnpfleris, 

i2o9JtAtW, Vermachtni.s9e. Vol. 1. p.353^8eqq. fr. 72. $5. fr. 79. $ 4. fr. 100. fr. 62. j 2. 

{b) Concerning the conditio necesaarui* see fr. 63. pr. fr. 64. pr. D. 35. 1. — const. 2. 3. 

fr. 9. « 1. D. 46. 2. C. 6. 40.— Nov. 22. c. 43. 44.— si nupseria, 

(c) H/especting the "conditio in prBeteritom fr. 10. pr. ft-. 15. fr. 63. <& 1. fr. 28. pr. fr. 71. $ 1. 

▼el prassens collata," see J 4. J. 3. 15. (16.)— fr. 101. pr. D. 35. 1.— fr. 23. D. 28. 7. As to 

fr. 4. $ 2. D. 2. 14.— fr. 10. $ 1. D. 28. 7.— fr. 37. the " conditio si non nnpseris" see Scheppter, 

39. D. 12. 1. Verlieron Uoverheirathete, im Falle der Be- 

{d) With regard to the so-called " conditio dingnng ledig zn hleiben, die Erbschaft wenn 

intrinsecasivetacita," which is implied in the sie sich verheirathen? Jena, 1749; and with 

nature of a transaction, and needs not to be regard to the " conditio viduitatis" see Zirn- 

expressed, seefr. 21 . fr. 41. $ 1. D. 23. 3.— fr. 3. mem, R. G. Vol. 1. $ 173.— Ifihr in the Arch. 

D. 30.— fr. 99. 107. D. 35. 1. Civ. Pr. Vol. 16. p. 48.— On all the conditiona 

(«) In the Roman law a transaction nnder a here mentioned, aceJ&rer in Lindens Z. Vol. 3. 

suspensive condition is called a ncgotium nub p. 3 10. The conditio rengionia mntandge et non 

eonditione or simply conditionale, and the d i^ mutandie is always void, ar^. const 5. C. 6. 25. 

flolvin^ condition is termed a conditio quoi Thibaut is of another opinion: aee his Syat. 

resolviL For instance, fr. 2. pr. D. 18. 2. — $ 803. and Scdchow, Mag. ftir positive Jnria- 

fr. 2. $ 3. 4. 5. D. 41. 4. — fr. 3. D. 18. 1. — Com- prudenx. P. 1. p. 65. both of whom consider 

pare TAt^av/, Civ. Abh. No. 17. — Weningm that condition to be idways admissible; 

meArchivCiv.Prax.Vol.l.p.l38.~Zt»«ncr», and Gunther and Hagemann in the Archiv 

ibid. Vol. 5. No. 9.--Netielbladt, Rechtsspra- Civ. Prox. Vol. 3. No. 8. who consider it a 

che des A. G. zn Parchim. (Sentences or the valid condition onl;^ in case it is directed to 

appealconrtatParchim.)P.3.N.42. — Riesser induce one to retam his religion. But see 

ia Linde's Z. Vol. 2. p. 1. and 270. also JAger, 1. c. p. 216 seqq. Ro$ikirt, L c. 

{f) With respect to the " conditio jnriaju- p. 358 seqq. — Sell, Versuche II. 

randi," see fr. 8. pr. $ 6. 7. D. 28^7.— fr. 29. (p-) const, un. $ 7. C. 6. 5l^—Ro98hiH, 1. c. 

( 2. D. 29. 1 .— fr. 112. & 4, D. 30.— fr. 14. { 1. D. 32. Vol 1. p. 371 Beqq.—Hopfner Comm. § 490. 

— fr. 20. fr. 26. pr. fr. 97. D. 35. l.—Hutckie, 740. 
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b. Diet. 

§ 172. A specification of titne {dies) may bo annexed to tlie trsnsafi- 
tion, by private will. The dies is either a' so-called dies a quo, or ad 
quern, according as the commencement or conclusion of a transaction 
depends upon it.« In each case it is either a dies certus or incertus : it 
is a dies certus, when it is certain not only that it will come, but also at 
what time it will come ; and a dies incertus, when both or either of these 
is doubtful. A dies incertus is regularly regarded as a condition.* With 
respect to the dies a quo, both the following expressions are to be no- 
ticed : viz. dies eedtt, which signifies that the day has arrived on which a 
right is acquired ; and dies venit, which is used to intimate that the day is 
come on which the creditor can sue his debtor for the object of his 
right.* 

§ 173. Modus denotes in general, every imposing of a secondary obli- 
gration, through which he who designs to grant any thing to another lim- 
its his promise by demanding a certain performance in return for what 
he gives, and by charging the person who receives it with an obligation 
to that effect.'' Such a modusmoj occur not only in gratuitous but also in 
onerous transactions :• with this distinction however, that in the former 
case, the giver has the choice, when the modus is not fulfilled, of 
bringing an action either to enforce the performance of it, or for the 
return of the gifl/ while in the latter case, he can sue only for the pA- 
formance of the modus, — ^unless the receiver need not fulfil it, for the 
reason that no one besides hinoself is interested in its performance.' 



QUO 



(a) The Romans distingaishcd the dies a — Lehmann, Diss, de modo ncgotus adjecta 
.M> oy " stipulari ex die" or " stipulatio con- Lcipsic, 1833. 

tertur in diem," and the dies ad quern by " gti- (c) fr. 41. pr. D. 18. 1. — ^fr. 58. $ 2. D. 19. 3. 

pulari ad diem." &. 44. $ 1. D. 44. 7. — J 2. J. 3. Contra : " Wachter, Doctrina de condictlone 

15.(16.) — fr.56. $4. D. 45. 1. causa data causa non tecutcu Tubingen^ 

[b) fr. 75. D. 35. 1.— fr. 56. fr. 16. f 1. D. 12. 1822. p. 89. 

6.— fr. 45. $ 3. D. 45. 1.— fr. 4. pr.fr. 22. pr.D. (/) consrt. 3. C. 4. 38. — const. 9. C. 8. 54.— 
36. 2. Comp. const. 3. 5. C. 6. 53. const. 1. C. 8. 55.~conBt. 2. 3. 8. C. 4. 6. Many 
^ {e} fr. 213. pr. D. 50. 16. On the compnta- jurists, as Dr. Rosshirt adds here, limit the 
tion of time in genera], see $ 187. general views of modus stated in the text, by 
(cQ Cod. 6. 45. and Cod. 8. 55. — fr. 17. $4.D. making it refer solely to lacrativc transac- 
35. 1. The raodos often contain.s at the same tions ; and this too in sach manner that some- 
time a condition. For instance, fr.21.fr. 41. pr thin^mustbo performed with that which is 
fi 1. p. 23. 3.— fr. 4. $ 2. D. 2. 14. — ^fr. 80. D. 35. 1. obtained by means of sach lucrative transac> 
Or it is made a condition, and then the trans- tion. 

action must be treated as conditional. Con- [g) fr. 41. pr. D. 18. 1.— fr. 17. ^ 2. fr. 44. D. 

coming the material difibrcncc between 40. 4.— fr. 13. $ 2. D. 24. 1.— The doctrine of 

" modus" and " conditio," see especially modus is of especial importance with respect 

Pfeiffer, Pract. Ausfuhrungen. Vol. 1. p. 24. to legacies ana also to the donatio sub modo. 

Upon the fr. 80. cited comp. Sammct, Her- Rossnirt proposes to restrict it to these, be- 

meneutik, $ 58. and SifUenis in the German cause it did not even apply to heredis insli- 

tnuslation of the Corpus Juris. Vol. 3. p. 631. tulio. Sec Rosshirt, Vermachtniase. I. p. 406. 

—Braun, Erdrterungen. p. 154-158. ^Meyer/eldt, Von den Schenkungen 1. 338. 
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d. CflVM. 



§ 174. In a legal tranBaction a causa may also be adduced, which 
here signifies the same as motive." The rule with respect to this is, 
Falsa causa rum nocet : unless it can be proved that, but for the error, 
the transaction would not have been entered upon ;^ or unless the 
causa is expressed at the same time as a condition, in which case it must 
be treated accordingly.^ 

c. Dtmatutrotio.-^NudMm Prmcepium, 

§ 175. An accessory designation of persons or things by circumlo- 
cution is called demonstratio,^ This often occurs in testaments. It 
has not the quality of a conditio, and can be of importance only with 
regard to interpretation. Consequently a falsa demonstratio has no 
injurious effect ; whence the maxim, quicquid demonstrate rei additur 
satis demonsircUcs Jrustra est,' The ntidum praceptum is a command 
which has not even the force of a modus, and therefore it is likewise 
regarded as nothing more than a demonstratio,f 

9. Confirmation of the Traxunction. 
a. Ottih. 

§ 176. For the stronger confirmation of a legal transaction, an oath is 
sometimes used.' By an oath {jusjurandum, s. juramentum), in the strict 
sense of the term, is understood an affirmation or asseveration, accompa- 
nied by an invocation of the Deity as a witness to its truth. Such an oath 
is taken in order either to confirm a promise (s. c, juramentum promisso- 
rium^,or to give assurance of the truth of an assertion (s. cjuramentum 
assertorium). What effect a promissory oath (with which alone we 
have here to do) has with regard to the promise itself, is a disputed 
point. According to the Roman law, thus much is certain, that it pro- 
duces no new obligation, but only confirms one already existing ; so 
that in a transaction which is invalid in itself, it remains without effect.^ 
The canon law, on the contrary, maintains the doctrine, that every 

ia) j. 31. J. 2. 20.— fr. 3. D. 39. 5. — Mtrns, Obiiervationcs de jnrejurando. Ber- 

b) tr. 72. ^6. D. 35. 1. — fr. 9. pr. D. 26. 5. lin, 1828. — F.Bayer, Betrachtongten uberden 

r. 5. $. 1. D. 19. 1.-— const 4. C. 8. 24. Eid. Nuremberg, 1829.— Ro»»hirt, de jaris- 

(c) p 31. J. 2. 20.— fr. 17. $ 2. 3. D. 35. 1.— Junmdi religione. Heidelberpr, 1829.— 3fi^ 

fr. 9. 9 2. fr. 58. D. 18. 1. ler. Dim. de jarejarando canonioo speciatixn 

i^) Rosihirt, Vennachtnlaee. Vol. 1. 330. promisaorio. Bonn, 1831. 
e) fr. 1. § 8. D. 33. 4. (A) fr. 7. $ 16. D. 2. 14.— const 5. $ 1. C. 1. 

/) RoMkirt, 1. c. p. 407. 411. lA.Sch&rcht, Von der Ungultigkcit dos 

(g) Dig. 12. 2.— Cod. 2. 59. and Cod. 4. 1.— Eides bei nngultigen Vertragen. Jena, 1786. 

Decretal. 2. 24.- Lib Vitus. 2. 11. Clem. 2. 19. -^luck, Comm. Vol. 4. $ 2A\.-^Reinhardt, 

— Maiblane, Doctrina de jarejarando. Na< Verm. Aufb. P. 1. No. 10. — Bidaw and 

remberg, 1781. 2d Edit Tubingen, 1820. Hagemann, Fract Erort Vol. 4. No. 31. 

Quandlf Flores sparsi ad doctrinam de jure- With regard to tiie Auth. Sacramenta jmbe- 

jvando. Leipsic, 1789. — Webert Von der rum C. 2. 28. see Sarigny, R. R. im M. A. 

nat&rlichen Verbindlichkeit $ 118-123.— Vol. 4. p. U^.—Pfeiffcr, Pract Ausfuhmn- 

Qluck, Comm. Vol. 12. $ 789 aeaq.— Fa/cAr, gen. Vol. 3. p. 169. -^HOpfner, Comm. 9th 

Eranien zumdeutachen Bechte. 2a No. p. 90. Edit $ 804. 
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oath taken considerately and voluntarily, unless it has for its object an 
act which is unlawful in itself or contrary to the rights of a third per- 
son, creates an especial obligationto wards God ; and that consequently 
every promise destitute of legal effect is rendered obligatory by an 
accompanying oath.* 

h. CmmetUumdl PemiUiei. (6) 

§ 177. Another special means of insuring the performance of 
agreements, is that of a conventional penalti/ {stipulatio poena). By this 
-term is understood, every forfeiture which one contracting party 
binds himself by an accessory ag^ement to yield to the other, in case 
he should fail to perform the principal contract, either altogether or at 
the appointed time.^ This penalty is incurred as soon as the debtor is 
in arrears ; and it then rests with the creditor to choose, whether he 
will sue for the recovery of the penalty or for the performance of the 
principal agreement.^ He cannot insist on both together, unless this 
has been expressly agreed upon.' 

c. Arrha. 

§ 178. In some kinds of contracts the parties make frequent use of 
the so-called arrha {earnest-money) /•/'by which is understood a sum given 
at once by one contracting party to the other for the further confirmation 
of the transaction, whether it be done before or after the transaction is 
fully completed. In Xhejlrat case,' either party is still at liberty to with- 
draw from the transaction : if this be done by the giver of the arrha, 

{a) cap. 28. X. 3. 24. — cap. 2. de pactis in entitled, by an explicit agreement, to be re> 

6to. In case the transaction -which is con- leased from his obhgation on payment of the 

finned by oath belongs to the class that are penalty. 

positively prohibited, or in case it is invalid (e) fr. 10. J 1. D. 2. 14.— const. 17. C. 2. 4. 

because the requisite consent of the parties — fr. 115. 6 2. D. 45. 1. — Thibaut, System dee 

is wanting, a relajralio juramenti takes place. Pand. R. \ 115. 

cap. 6. 8. 15. 20. X. 2. 24. See especiallv Wal- if) pr. J. 3. 23. (24.)— fr. 35. pr. D. 18. 1.— 
ier, Kirchenrccht. $ 362. — W. H. Puchta, TaomanuM de arrhis emtionnm ; in Dia^ 
Handb. frciw. Gerichtsb. P. 1. } 83.— Marc- acadcm. Vol. 2. No. 68. — Reuter de arrha 
soil in his and Linde's Z. Vol. 1. p. 28. It pacto imperfecto data. Halle, 1747.— Goit- 
is not determined whether tlic provision of the tchcdk, Discept for. Vol. 2. cap. 30. — Zum- 
canon law applies also among the evangelical bach dc arrha contractanm. Jena, 1828. 
denominations. This is denied by Weber, 1. M This case especially occurs where the 
c., but is affirmed by Thibaut, Syst $ 114. — parties to a transaction which is actually 
Gesierding, Nochforschongcn, P. 1. p. 73. settled, have still made its fall completion and 
Comp. also Malblanc, 1. c. f 79. — Burchard binding force to depend on its being reduced 
de cflectu juriigurandi promissorii proecipae to writmg and signed by both parties. — The 
renunciationibus beneiiciorum a^jecti. tlo- Editor mav here add, that the difibrcnce he- 
stock, 1789. Pfeiffer, 1. c. p. 173. tween arrka and gtipidatio petna is obvious; 
^ {b) Kersten de poena conventionali. Leip- the latter being a penalty to be paid, and the 
sic, 1839. former a penalty advanced. The latt<nrmore- 

(c) $ 7. J. 3. 15. (16.) — $ 19. J. 3. 19. (20.) — over may have other things than money, and 
fr. 23. $ 16. D. 45. 1. — const. 12. C. 8. 38. even actions^ as its object, provided such 
Among the Romans the form of a stipulation actions are not contrary to good morals ; 
was required for this, as otherwise no action for, e. g. a promise on the pan of the debuv 
could be brought. to suffer himself to be abused by the creditor. 

(d) const. 14. C. 2. 3. This penalty is in case ofnon-performance at the proper time, 
notliing but an arrha, wherever the debtor b would be invidid. 



DIY. lY.] OF RIGHTS. 171 

be loses what he gave ; whereas if the receiver withdraws, he must 
restore double the amount of what he received." In the second case, 
as a general rule, neither of the contracting parties is at liberty to with- 
draw without the consent of the other ;^ unless the earnest was given 
with the express understanding that the party should be allowed to 
withdraw by simply forfeiting the same (s. c. arrha pcsniteniiaUi)^ 
and then the giver may withdraw by resigning it, ur the receiver 
by restoring double the amount.^ . 

Invalidity of Legal Transactions. 

§ 179. If in a legal transaction there be any thing wanting which the 
law requires, whether with respect to its external form or its essential 
contents, or if it conflict with a legal prohibition, the consequence is 
that the transaction is invalid (§ 159). 1. According to the Roman 
law, this invalidity regularly takes place ipso jure {negotium ipso jure 
nullum^ inutile), even though it be not especially threatened by the law ;'' 
in such case the transaction has no legal existence whatever {nilnl agi" 
tur), and consequently it is without the intended legal effects, even 
though the parties themselves should desire to make it good. In other 
case's, a transaction is to be regarded as invalid only when one of the 
parties raises an objection {ope exceptionis nullum), or when upon his 
motion it is declared invalid by the judge {negotium rescinditur).* 2. A 
transaction, however, is not invalidated by the arising of subsequent 
circumstances under which it would not have been consented to.-^ 

3. Moreover, the nature and validity of a transaction are judged of by 
its state at the moment of completion ;' and if -a transaction was invalid 
from the beginning, it does not as a general rule afterwards become 
valid simply because the reasons against it subsequently cease to exist.* 

4. By the partial invalidity of a transaction, so much of it as is valid 
and may subsist by itself does not suffer any detriment. ^ 5. A trans- 
action invalid in itself may often be sustained by conversion, i. e. by 
changing^ it into another. Such conversion occurs in some cases ipso 

(a) nr. in iin. J. 3. 23. (24.)---const. 17. C. 4. //) The common opinion, that the clause 

21. n the transaction be diasolTed by the rebus sic stantibus is tacitly implied in every 

consent of both parties, the arrha is to be re- transaction, is vnrong. See Weber, \, c. $ 90. 

turned, fr. 11. 6 6. D. 19. 1. — const. 3. C. 5. I. —Seujert, Erorterungcn. Div. I. p. 81. — 

{b) const 3. C. 4. 44. ' Comp. Thibaut, System des Pand. R. $ SOI. 



1 



const. 6. C. ibid. 992.-^Brautt, Erorterpngen. p. 221 

{dj const 5. pr. C. 1. 14.— cap. 64. de. reg. (^) fr. 8. pr. D. 17. 1.— fr. 78. pr. D. 45. 1. 

jnr. in 6to. Vinnii select ansst lib. 1. c. 1. (n) fr. 29. D. 50. 17: " Q.aoa initio yitio- 

— W^er, Von der nat Verb. $ 74. — Lohr*t sum est, non potest tractu temporis oonvales- 

Mag. Vol. 4. p. WQ.—Brandis m Linde's Z. cere." fr. 201. fr. 210. D. ibid.— fr. 1. D. 34. 7. 

Vol. 7. p. 120. — Averanii intCTpr. jur. lib. 4. c. 21-26.— iZoM- 

U) Here belongs eepeciallv the cxceptio hirt's Zcitschrift. Vol. 3. p. 156. 

doli mail, ^uod metus causa i^ 1-5. J. 4. 13J, (?) fr. l. $ 5. D. 45. 1. " Utile per inutile 

and likewise the rescissio testamenti inoffi- non vitiatnr." fr. 29. D. 22. 1. — fr. 11. $ 1. D. 

ciosi, the resthmio in integram, dtc. 13. 5.— oonst 36. $ 3. C. 8. 54. 
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jure /* in others an express declaration is requisite on the part of those 
concerned in the transaction.^ 

Interpretation of Legal TranBactionB. 

§ 180. The interpretation of legal transactions is of three kinds, viz. 
auikentiea, usualis, or doctrinalis; according as it proceeds from the par- 
ties themselyes, or is founded on the ordinary use of language, or on 
the rules of juridical hermeneutics. 

1. In the interpretatio authentica, a distinction is to bo made between 
contracts and Testaments. In construing testaments, the doubtful pas- 
sage must be taken in the sense in which the testator wished it to be 
understood.^ The same rule applies to all other acts and instruments 
which proceed from a single party. But where several parties concur 
in a transaction, its authentic interpretation presupposes an accordance 
between them all, and therefore a one-sided explanation given by one 
of them cannot prejudice the rights of the others. 

2. The interpretatio usualis applies particularly to cases where in a 
legal transaction words and phrases are employed, which have a 
strictly determined sense in the ordinary speech of the place, and it 
does not appear that the parties employed them in a different mean- 
ing.** Whenever cases of this kind occur in practice, it is important to 
ascertain whether the doubt, which arises from the expressions used in 
the transaction, has not pi'eviously presented itself and been removed 
by judicial decision.* 

3. In the interpretatio doctrinalis the following rules are to be ob- 
served : a. Every obscure and doubtful passage is to be explained 
according to the intention of the parties ; and this we must endeavour 
to ascencrtn from the words, the usage of language, and also from the 
respective circumstances and relations of the parties to the trans- 
action.-^ b. If their real intention cannot be dbcovered with cer- 
tainty, the obscure passage muBt be explained in such a manner 
as will deviate the least from the nature of the transaction, and hence 
adversely to him who puts in a claim which deviates from the nature of 
the transaction, and who ought therefore to have been careful to employ 
a clearer mode of expression.' c. If there be a doubt respecting the 

[a) E. g. when in a contract of sale, it ifl D. 28. 1. See alao fr. 69. $ 1. D. 33.— fir .9-12. 

agreed upon ne petcUur jtrttiunt^ the trans- D. 33. 6. 

action is thereby converted into a gift fr. 36. {e) £. g. fr. 13. pr. D. 28. 2.— fr. 17. $ 1. D. 

38. D. 18. I.— fr. 6. D. 41. 6. 30.— -fr. 10. $ 1. D. 34. 5. 

{b) For instance in the claosula codicillarM (/) fr. 219. D. 50. 16.— fr. 67. D. 50. 17.— e. 

fr. 1 . D. 29. 7.— const. 8. } 1. C. 6 36. g. fr. 3. $ ult, D. 33. 10,— fr. 33. D. 34, 2.— fr. 29. 

(r) duisaac verbonun snorum optimnsest D. 34. 1. — ^fr. 14. D. 33. 1. — fr. 75. D. 32. 

interpres. tr. 96. D. 50. 17. — ^fr. 21. $ 1. D. {g) Interpretatio facienda est secondnmna 

28. l.—Bucher, Recht der Fordcmngen. 2d toram negolii. fr. 3. D. 12. 1. — ^fr. 11. J 1. 2. 

Edit Leipsic, 1830. J 37. P. 19. 1.— fr. 72. pr. D, 18. 1.— Imerpretatio 

(<f] arg. fr. 37.38. D. 1. 3.— fr. 21. $ 1. in fin. fiu;ienda est oontxa earn, qui clarios loqoi po- 
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amount of the debt, the doubtful passage roust be explained in such 
manner as is least unfavourable to the promiser." d. And lastly, if, 
from the words employed in the transaction, it is altogether uncertain 
and doubtful what the party or parties intended, the transaction is in- 
valid ;^ yet it is a principal of law, that the interpretation of a transac* 
tion shall favour its validity as far as possible.^ 

Acquisition of Rights. 

§ 181. The acquisition of rights does not necessarily suppose that a 
legal transaction always precedes it ; in fact the law itself,'' under cer- 
tain conditions, often makes a transfer of rights without any previous 
legal transaction. The acquisition of rights « as well by a legal trans- 
action as by mere operation of law, may be most appropriately 
divided into the three following kinds : viz. 1, wier vivos or mortis 
causa; 2. per titulum singtdarem or universalem; 3. per titulum origina-' 
Hum or dertpotivum. K. 

§ 182. We add the following particulars respecting the kinds of 
acquisition above enumerated : 

1. Acqiiisitio inter vivos is distinguished from that which takes place 
mortis causa, by the fact that in the latter the death of the predecessor 
in the right is always requisite to the perfection of the acquisition, and 
to the actual transition of the right. 

2. In every suxessiq,* in smgrdarem rem as well as per universitatem, 
it is understood of course that a man enters into legal relations already 
existing; but then, they are distinguished from one another for the 
reason, that by the former a transfer is made of single rights and duties 
as such ; while by the latter a transfer is effected, not of the single 
things as such, but as parts of an entire estate, whether in its whole 
extent or in ideal quotas or shares. According to the modem law, 
there are only two cases of universal succession ; viz. inheritance and 
confiscation of an entire estate. The characteristics of universal 
succession are : a. the representing of the predecessor, that is to say, 
the ipso jure transmission to the successor of such of the predecessor's 
rights ^and duties as are capable of being transmitted ; b. the subjecting 
of the estate to a division into quotas/ 

iaisaet ac debuissct fr. 178. pr. D. 50. 17. — themselves, it is evident that, some eertedn 

fr. 39. D. 2. 14. — ^fr. 21. D. 18. 1. — fr. 38. $ 18. event must always take place, to which the 

B. 45. 1. — ^fr. 26. D. 34. 5. law may attach sach rights. Comp. Tkibaut, 

(a) In dabio id quod wiinimTww est seqni- System. (131. 

mnr. fr. 9. 34. D. 50. 17. fr. 52. D. 19. 2.— fr. 1. («) The idea of iuceessio, as the word it- 

^ 4. D. 45. 1. self indicates, most have a more restricted 

{b) fr. 188. D.50. 17. — fr. 2. fr. 10. pr. fr.21. meaning when applied to family rights: its 

97. 28. D. 34. 5. chief province is the rights of thmgs and ob- 

Ic) fr. 12. D. ibid.— fr. 80. D. 45. 1. ligations. See Saviguy, System. VoL 3. p. 

\a) Where rights and duties have not 11 seqq. 

arisen through the voluntary acts of the par- (f) Comp. Hcuse in the Archiv Civ. Prax. 

ties, bat are to be derived from the laws Vol 5. p. 81 seqq. Hence the passing of a 
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3. The division of the acquisition of rights into original and denco" 
live, refers to the continuance of a right ahready existing, as distin* 
guished from one newly created. Hence where there is a succession, 
the title is always derivative ; hut where the acquisition takes place 
without succession, the title is original.' K. 

Principles applicable to the Aequitition of RighU* 

§ 183. Of the general principles which apply to the acquisition of 
rights, the following are most commonly referred to: 1. No one 
can transfer to another more right tlian he himself possesses.^ 
2. Any one may acquire a right by himself or through others; and 
that, according to the present law, not only through such persona 
as are in his power, but also through free representatives.* A right 
already completely acquired is called jtu prcBsens (a vested right). 
Every right the acquisition of which is in prospect only, is called^ 
JiUurum; and this is either ^W deUUum^ when it depends merely on the 
will of the recipient whether he will acquire it or not,^ or else jus nan' 
dum del-atum, when its future acquisition depends on other circum- 
stances and conditions, without which the acquisition would be impos- 
sible.' 

Maintenance of Rights. 

§ 184. To the means which have for their object the maintaining and 
confirming of rights, belong: 1. Protestation/^ i, e. an expi^ss decla- 

bankrnpt's estate into the hands of his credi- of these principles, a distinction was made in 

tors is not a universal saccession. later times between acquisitionea civile and 

(a) As instances of original title with re- natarales ; and with respect to the latter, pa*- 
gard to property, we may mention occitpaiio, sonflB cxtraneas were afterwards admitted, 
tpecifcatio, and accessio. With regard to provided they had obtained the proper an- 
tne rifchlg of obligcUion, terviludest rights of thority (mandatmn) to acquire, or their acta 
pawn and mortgage, guardianship, tceveiy were ratified. Paultu, V. 2. 9. — $ 5. J. 2. 
direct acqnisition of newly created rights is 9.— fr. 53. 13. SO. $ 2. D. 41. 1.— fr. 41. D. 41. 3. 
obtained oy an original title. — consL 1. C. 7. 2. — ^fr. 3. J 7. D. 37. 1. In re- 

(b) fr. 54. D. 50. 17. " Nemo plus juris in lation to acquisitionea civiles, tlie inadmis- 
altcrum transferre potest quaro ipse habeL" sibili^ of personsB extraneie as representa- 

(r) The ancient Roman law followed these tives continued even under the later law, as 

two principles: 1. That the paterfamilias is shown by fr. 53. D. 41. 1. — fr. 123. pr. D. 

acquires rights ipso jure ^ those persons who 50. 17.— const 1. C. 4. 27. — fr. 9(^ pr. D. 29. 2. 

arc under his power: 2. That nobody can ac- — const 5. C. 6. 30. The above distinction 

quire rights tnrough ^^enonm extraneoe i. e. between acqui^itio civilis and natnralis has 

persons not subject to his power. Rights there- never been regarded in Germany; conse- 

tore could not be acquired through free repre- ancntly there is no such restriction there on 

Bontiitivcs. Gains, IL 86-96. III. 163-167. — tne admissibility of reprcsentativea 

Vlpian, XIX. 18-21.— Inst. II. 9. III. 17. (18.) {d) fr. 151. D. 50. 16. •• Delaia kereditas 

S9. [30.) — fr. 73. $ 4. fir. 123. pr. D. 50. 17.^ — fr. intelligitur, quam quia adcnndo possit consc* 

11. D. 44. 7.— Hugo, R. G. p. 233. 299.— fr. qui." 

10. 17. 18. 19. 21. 23. D. 41. 1.— Cod. IV. 26. (e) See in general J. H. Bohtner de jure 

27. — M'uhlenhruch, Cession. ^ 5. IQ.—Burchar- frituro ; in Exerc. ad Pand. Vol. 1. Exerc. 5. 

di, System, p. 38. — ^In regard to the second p. 143 seq. 

* It will be advisable and sometimes necessary to us© this meana of preserving rights, 
in cases where a man's right might otherwise be considered as surrendered, because he 
did not object to the disadx aatogcous inteq)retation of an act or ovent which has refer- 
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ration by whicb a man objects to any injurious conclusion that might 
be inferred from his words or his actions.* 

2, Reservation,^ i. e. an express exception of certain rights the surrender 
of which would otherwise follow ormight be inferred from one's action. 

3. Retention,} i. e. a lawful possessor's right of withholding a thing due 
to another, until his claims connected therewith are satisfied.* This 

(a) Wippermann de protestatlonmn natura, 1793. — Sch norr de jure retentioniB. Leipsic, 

Ti, et effecta. Rinteln, 1799. IBOS.— Truter, Diss, de jare retentionis. Ut- 

{b) Bokmer, Electa jar. civ. Vol. 2. No. 13. recht, 1814.— 67iu;ik, Comm. Vol 15. $ 936. 

'—Sckmidy Diss, de iis gn® ad exercendum 937. Comp. also Francke, Erlantemngea 

JOB reteDtionis oecessana sunt. Jena, 1785. einz. Rechtsmaterien. Vol. 1. p. 53. — Bulav, 

'-^Faselius, Vom Eetentionsrecbte. 2d Ed. Abb. VoL 2. No. 24. — Sche7ick,DieLehnyoa 

■ — ■ — - - --- --■_, ■ — — ■ ^ ^ 

ence to such right. In order to be eifective, the protest sbould be made in time, and, 
as a geneFalruIe, either before or at the same time with the act or event to which it re- 
lates. Protestation indeed commonly refers to one's own acts, but (as indirectly appears 
iiom fr. 60. D.50. 17.^ it takes phce also with reference to the acts of others. Wherever^ 
tacUus consentus mignt otherwise be inferred, protestation seems to be of especial im- 
portance. In regard to it, the two following cases are to be distinguished : 

1. The protest must be consistent with the laws, and with the act or event in ques* 
tion; if not so, it will be entirely ineffectdal, according to the principle: protestaiio 
'facto vel juri eontraria non valet. If therefore the law attaches absolutely certain 
consequences to an act, they cannot be averted by a protestation, wherever such act is 
undertaken intentionally. The same rule applies to acts which are contrary to law. 
Suppose, for instance, that I should give one a power of attorney to represent me 
during a certain time in all my legal relations whatsoever; a protest could not in such 
case relieve me from ^e obligations which my attorney was fuUy authorized to assume 
for me. Or suppose, one man intentionally insults another ; his protesting that it was 
not done animo injuriandi, could not of course free him from answering for the conse- 
quences of his illegal act. 

2. On the other hand, a protestation has effect wherever the law merely presumes 
certain intentions on the part of him who undertakes the act. In such cases, the sup- 
position of the law cannot apply to him who explicitly declares himself against it ; ac- 
cording to the rule, that certainty must prevail over mere probability {verisimilc cedit 




means of a protestation ; and he will thus cause himself to be considered merely as a 
negvHorum eetior of the testator, and not as vro herede eestor; that is, provided nehas 
actually conducted himself as he professes to nave done; for where acts speak for them- 
selves, words are of no value (ubi facta loquunturt verba non valent). In the case, 
fur instance, of a certain prince of northern Germany, mentioned by the late Justice 
Waldeck (Controversen-Entscheidungen, Vol. 1. p. 155 seqq.), this author certainly 
exhibits the true principles that apply to the subject ; and even his conclusions would 
be unobjectionable, if he had only chosen to state the fiicts as they actually stood, which 
would leave not the slightest doubt as to their constituting a gestio pro herede ^ in op- 
tima forma. For if a man takes possession, for himself and children and for his chd- 
dren's children, of the estate led by the testator, it cannot be truly said that he is entided 
to a protestation against his pro herede gestio , nor can he be justly called a mere nego- 
tiorum gestor of the deceased. * 

* Reservation is only a kind of protestation ; and it consists in the retaining of certain 
rights which might otherwise be regarded as resigned or as not excepted in a transfer 
'which has been made ; as e. g. if in sellhig a thing, I retain for myself the right of re- 
version, or usufruct, or a mortgage on it; or if I accept firom a debtor the payment of 
the principal, reserving to mysdf a claim for interest. 

i The right of retention is derived either from a voluntary act, i. e. a contract or last 
^^(^ttj retentionis conventionale vel testamentarium) ; or from a legal permissum 
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right can be exerdised only so long as one is in possession of the thing ; 
and the mode of enforcing it is by the exceptio deli against the oppo- 
nent's action for its delivery.* 

4. CautiOf i. e. any security which one gives to another for the per- 
formance of an obligation.^ This is either a verbal security {cautio per- 
baits), which is furnished by an assurance under oath {cautio juraioria),^ 
or by a mere promise, to which however a stipulation {repromissio) was 
requisite according to the Roman law ;^ or else it is a real security 
{cautio realis)t to which belong especially such as are effected by a 
guarknty {satisdatio s. Jidejussioy or by a pledge/ 

5. The tnissio in possessionem s. in bona, i. e. the assignment by the 
pi-aetor of the whole property of a debtor or of single objects belonging 

dem Retentionsrechte. Jena, 1837. — Luden (b) Inst 4. 11.— Dig. 2. 8. and Dig. 46 5^-€W~ 

on the same sabjecL Leipsic. 1839. — Ro»8- Cod. 2. 57. 

hirt, D. Civ. R. I. $ 7\.—Bucher, Recht der (c) $ 2. J. 4. ll.--<x>nBt 12. pr. C. 12. 19.— 

Forderangen. p. 87.358. Not. 112. c. 2. 

{a) E.g. $30. J. 2. 1.— fir. 23. $ 4. fr. 27. & 5. Id) Inst. 3. 18. (19.)— fr. 1. D. 46. 5. 

fr. 48. D. 6. 1.— fr. 14. D. 44. 4.— fr. 18. { 4. (c) const. 3. C. 6. 38.— fr. 1. D. 2. 8. 
D. 13. 6.— fr.l. pr.D.20.6.— fr.14.Jl. D. 10.# (/) fr. 1. J 9. D. 37. 6.— Comp. ffOjf. 

3.— fr. 8. pr. D. 13. 7.— const 29. C. 5. 12.— ner^ Commentar. Edited by Weber. $ 231. 

const un. C. 6. 27. 1160. 



(jus ret. legale). In the first case, the conditions and limits of the right are to be deter- 
mined from the voluntary act by. "which it is granted. The jiM retentionis legale, on 
the contrary, supposes : 

1. A legal possession of the thing. Consequently the thing most not have come into 
the retainer's possession vif clam, or precario. Moreover the possession most be oon- 
tinuing at the time of the retention ; for there can be no reclamation of a thing which has 
gone out of one's possession, in order to found a right of retention. A man may also 
retain not only things belonging to others, but also things of his own which he owes 
to another for a recompense. 

2. A well founded and relative claim (debitum fundatum et cotmexum). Such a 
claim is required to be a debitum Hquidum only in case the demand of the plaintiffis 
clear. In such a case the possessor, when his set-off* is not liquid, must give up ihe 
thing, and prosecute the claun for which he considered himself entitled to retention, in 
a separate suit Furthermore, every established claim is admissible, if it be only 
relative to the thing withheld {debitum connexum), whether it arose out of an ohliga- 
tio eivilis or naturcUis ; unless indeed it be altogether rejected by the law (as e. g. gam- 
bling debts) , or be contrary to good morals. A claim is considered as a debitum connexum, 
and consequently as entiding to retention, only in the following cases: a. When neces- 
sary or useful expenditures buBive been employed on the thing,^nd even with regard to 
res dotales at least the necessary expenses, b. When the recompense of a thing is 
still unpaid : e. g. the landlord has a ri^ht to retain the tenant's inveeta and illata mitil 
the rent is paid. I may retain the pledge redeemed by me as negotiorum gestor, until 
the pledger refunds me the money which I have advanced for that purpose. I may 
retain the thing sold until I am paid ; and on the other hand, the buyer may retain the 
price, in case he is threatened with eviction, unless I have siven him secanty. I may 
retain a thing until the owner has made indemnification for me damage it has done me, 
as for instance his cattle by coming into my field; or when the service I have rendered 
is not yet paid for. e. When m^ counter-claim is founded on the same transaction as 
that from which the plaintiff* denves his rights. 

The mode of enforcing the right of retention, according to the Soman law, was by the 
exceptio doli ; since it was regarded as a dolus, todenunda thing on which any pay- 
ments were still due. 
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to bim, to t ereditor for tiie purpose of flecuring bis claiiof/ 111 tUs 
4Biiae the creditor {immumi) obtained only tbe detentioii of the tbing, 
with which be assttmed tbe right and duty of cmstodia^ i. e. of keeping 
end admiiHBtering the Mine ;* he obtained abo through tbe immissio a 
Ken oa the thing/ and in the case of nutno dammi mfecU ctnuOt when 
granted ex setsmub Atanio^ be gained tbe ownership of the thing itselC 
provided tbe debtor was its pToprietor,»«*otberwi8e be had only j^ouetmo 

6. Arrest, i. e. a restriction of the personal freedom of the debtor or of 
the free disposal of bis pn>perty, by judicial authority, for the purpose of 
affording security to the creditor. Arrest always presupposes a jtwte 
causa, i. e. that there is imminent danger that the prosecution of the 
creditor's right would be either whoUy eluded or greatly impeded, if 
the debtor were aUowed the &ee disposal of his person or property.' 

TerminatioD of Rights. 
if. WUh the Consent cf the Pmrtf EniiiUd. 

§ 1 85. Rights once acquired continue to exist, until some special 
cause arises to terminate them . Such cause may depend om the wM 
cftheparty entitled. Thus rights are extinguished : 1. By rentmcitUio,^ 

(a) Dig. 36. 4. — ibid. 37. 9. — ibid. 39. 2.— the missio ez primo decreto was ineffeGiiial, 

{bid. 42. 4 and 5. — ibid. 43. 4. — Cod. 6. 54. — i. e. when the demanded cantio damni in- 

ibid. 7. 72. — DaneUi Comm. jur. civ. lib. 23. c. fecti was not given within the time pre- 

It. 12. scribed. 

lb} fr. 1. 13. D. 42. 4. — fir. 5. $ 5. D. 36. 4. le) Arrest was known to tbe Roman law 

— rr. 3. ^ alL fr. 10. $ 1. D. 41. 2. — Sa9igny, only as a means of exeaUing a sentence 

Rechl deHBesitses. 4th Ediu p. 241. paswd agaii.st a debtor {ptg^uf^it eopto). In 

(c) fr. 3. pr. ^ 1. D.27. 9. — fr. 26. pr. D. 13. Germany, however, it is employed also as a 

7. — Cod. 8. 22. means of Mcuring payment before sentenoa. 

id) Such missio exsecundo decreto occars S^ Gluck, Comm. Vol. 6. { 520. — Baytr, 

only in the ca«e of damnum infeclom, when Summarische Processe. p. 59 seqq. 

* The very nature of a right implies that the entitled party has the liberty of non-exer- 
cise, and consequeotly of reoonciation of his right, whether such right be controverted 
or not ; whence the Roman maxim, Inviius agere vel accusare nemo eo^ur : and this 
liberty can be excluded only for special reasons. In order to make a vahd reuunciation, 
it is necessary that the person entitled should have a general capacity to dispose uf his 
property, which, for instance, is not the case with minors. According to the cauon law, 
individuals are absurdly deprived of the liberty of renouncing privileges granted to the 
chuM to which they belong. This view, however, is retained only with respect to the 
dergv's prerogative of a forum privUegiatmm ; while in other rBi(iect8 the more 
enlightened views of the civil law have been adopted. 

The validity of a renunciation requires, moreover: 

1. That there be no obligations attached to the right If rifhts are mixed with 
obligations, renundadon is allowed only as &r as the rights extend : thus, e. g. a 9oei%9 
may indeed renouxice his rights, but he cannot thereby release himself from bis obliga* 
tions to the partnership creditors* 

2. He who resigns a right must have a dear knowledge of what it is that he 
mioances. Hence emir with regard to the object will render the renuAciation invalid ; 

12 
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which consiBts in one*8 roBigning a right which previously belonged Co 
him, without transferring it to another." A renunciation supposes that 
the right actually belongs to him/ and that he has a full knowledge of 
the object of the renunciation.^ 2. By ahauUio,* This means, in its 
extended sense, every change which we produce in our legal relations, 
and hence not only the transfer of a right to another, but also the re- 
nunciation of a right, the gi^ant of a servitude or mortgage, or the accept- 
ance of a payment : in a more restricted sense, it denotes the transfer- 

(a) fr. 41. D. 4. 4.— const. 29. C.2.3. " aui- lb) fr.l74.$l.D.50.17. "qnodqnie.nveUU 

Ubet jure pro iie introdacto rennnciare po- habere non potest, id repndiare non potesL" 

test"— eooflt 11. C. 4. 1. " Ad jura renun- {c) fr. 19. U. 5. 2.— fr.8. D. b.Z.-^&ee Fritz 

ciata non datar regressns." — const 4. C. 2. 3. in the Archiy Civ. Prax. Vol. 8. p. 389. — Sa- 

— «onst 51. C. 1. 3. — PfoienJUnier, Diss, ntnim vigny, System. Vol. IV. p. 544 >eqq. 

et quatenos leffibos pnesertim prohibidTis \d) Hakn dbe alienatiombos. 2d Ed. HeUn- 

rennnciari possit? Wittenberg, 1792. stedt 1745. 



and the same effect will be produced by ignomnce of the object at the time the renun- 
ciation was made {renunciaiio non referlur ttdineogiianda velincogitaia). 

2. The object and the intent of the renunciation must l>e clearly expressed. Thus, 
for instance, the contract whence arise the rights which form the object of renunciation, 
must be plainly stated. Accordingly the renunciation must not be a general one; a 
general renunciation being valid only when preceded by a special one : at any rate, it 
must be evident what particular rignts it is intended to relinquish. Henoe in praxi 
it is jusdy regarded as necessaiy, that in the renunciation of exceptions against a con- 
tract, those exceptions which the contracting parties intend to renounce should be par- 
ticularly specified. The resigning of the exception a^[ain8t a general renunciation,which 
sometimes occurs in deeds tor the purpose of covermg the defect, is of ooune nothing 
but a vain and ineffectual artifice ; since the laws require speciality in a renunciation, 
and an evasion of them in this case can no more be justified than can any other act done 
Mi fraudem legii. 

The effect of a renunciation is, that he who makes it is excluded from the right far 
ever (cUL jura renunciiUa non datur regrettut); and therefore he can no longer enforce 
the right, either by action or b^ exception. {Ol^k^ Comm. Vol. 1. p. 107. 565. Vol. 7. 
p. 473.) But if a man has resigned a right on one ground, he can ctsiim it on another: 
thus, e. g. he may lay claim on the ground of a wiu to the very same right which he 
renounceid only as conferred on him by a contract Renunciation cannot prejudice third 
persons ; for instance, the renunciation of one of the co-donees cannot ]^rejudice the 
others with respect to their jura acquisUa. As renunciations effect an irrecoverable 
loss of rights, the principle applies to them all, (and with especial force to such as have 
not been made expressly,) tnat they must be subjected to the strictest iuterpretation 
{renuncieUio itrictiinme interpretanda est) ; that is to say, tlie interpretation must sus- 
tain existing rights as much as possible, by a verbal or so-called literal exposition,which 
consequently must decide in every case for the narrowest and not for the widest accep- 
tation of an ambiguous expression, in order to obtain the most fitvourable meaning for 
him by whom the renunciation Ib made. The consequences of a default {contumaeia) 
should not be explained, though this is often done, as arising from a renunciation ; for 
otherwise, as Martin (Civilprocess. $ 117) veir truly observes, we must allow that the 
defaulter has only to declare his dissent, in order to avert from himself all the legal con- 
sequences of his default It remains to be remarked in conclusion that, according to 
fr. 8. $ 1-5. D. 20. 6. — ^fr. 91. D. 46. 3., in case of the renunciation of aright already 
acquired, in favour of another, the hitter's acceptance of the renunciation is certainly 
requisite. The last cited passage most clearly requires in every case the acceptance of 
him against whom the right applied, with respect to obHgationes and jura in personam ; 
but as regards jttra in rem, according to fr. 1. D. 41. 7.— fr. 64. D. 7. 1.— fr. 9. $ 3. D. 
18. 7;— coQit. 7. C. 8. 26. a mere suirender must be considered as sufficient 
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ring or granting of a right ;■ and in its strictest sense, the transfer of the 
ownership of a thing to another.* As a general rule, every one who 
actually owns a thing is capable of making such alienation, unless it be 
prohibited for special reasons. Such restriction of alienation may bo 
founded on a legal or judicial precept,*' or on a testamentary disposi- 
tion, or on a contract. If then a legal or judicial prohibition be vio- 
lated, the alienation is entirely void ; and he in whose favour the pro- 
hibition was made, may consequently bring a real action against the 
third party.** The non-observance of a testamentary prohibition of 
alienation, gives the right sometimes to a real action against the third 
party, and sometimes to a personal action for damages against the 
alienator ; according as the testator prohibited, in favour of a third per- 
son, the alienation of a thing belonging to himself or to an heir or lega- 
tee.* A prohibition of alienation founded on agreement, usually 
produces, when infringed or violated, only a personal action for 
damages against the alienator, unless it has been secured against 
such a case of violation by B,pactum reservati dominii or reteroatcB hyp(h 

B. Against the Will of the Party EniUled. 

§ 186. Rights may terminate from many causes contfary to the wiUof 
the party entitled. The principal causes are the following : 1 . Rights which 
are dependent on a status, cease when the status ceases. 2. Real 
rights are extinguished, when their object perishes. 3, Claims, when 
they'are discharged in any way. 4. Furthermore, real rights as well as 
personal claims terminate : a, when he who granted the right to 
another had himself from the first only a temporary or revocable right 
in the thing, and this becomes extinct ;* or when he who conceded 
a right to another is entitled, for special subsequent causes, to revoke 
it, and he does so after the causes have actually occurred ;* h, when 
the resolutory condition has been actually accomplished, or the term has 

(a) const 7. C. 4. 51. To this caae the rale alienando. Tubingen, 1789. — ^L^mA; in Lin- 
applies: "Nemo plus juris in aUerum trans- de's ZeiUichrift VoL 5. p. 1. — Puchta, Von 
feire potest quam ipse nabet." fr. 54. X>. 50. 17. den Klagen. ^ 78. 79. Dr. Hosshirt adds that 

[b) fr. 67. pr. D. 50. 16. — const. 1. C. 5. 23. this view of Mackeldcy disagrees with that 
{c) pr. $ 2. J. 2. 8. — const, un. $ 15. C. 5. 13. of other jurists, and indeed with his own 

i.--<x>n8t. 13. 13. G. 5. 71. — fr. 1. pr. fr. 10. pr. statement in the sentence immediately pre- 

I>. 27. 10. — SckweppCt B». Priv. R. Vol. 2. ceding. The rights which one enjoys over 

^ 226. his own property are the same, whether ho 

(d) fr. 5. $ 15. D. 27. 9. — const 16. C. 5. 37. makes an alienation mortis causa or inter 

— H»>nst 15. C. 5. 71. — fr. 13. ( 3. D. 23. 5. — vivos ; and consequently there is no reason in 

const. 30. in fin. C. 5. 12. — fr. 12. D. 41. 3. — the nature of contracts to account for a dis- 

fr. 6. D. 45. 1. . ^ . tinction such as is here attempted to be mado 

between tliem. 



$. 3. D. 36. 1.— const 1. 2. 3. J 2. 3. C. 6. 43. {g) According to the rule, " Besoluto jure 

(/) fr. 75. D. 18..1. — fr. 21. J 5. D. 19. l.—fr. concedentis, resolvitur jus concessum/' 

\s€. ( 3. D. 45. i.-^onst 3. C. 4. 6.— See in (A) E. g. const 8. 10. C. 8. 56.--Comp. So- 

general: H, Carrard, Diss, de pacto dc non vigny, System. Vol. 3d. $ 120. 
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come to an end for which the right was conceded f c, when one is de- 
prived of his right for the abuse of it or for any itiisdemeanor ;^ and 
lastly, d. by lapse of the time of prescription. 

Time in relation to Kights. 

§ 1S7. The acquisition, enforcement, and loss of rights is often made 
by the laws to depend on a certain time [tempus) ; so that they can be 
exercised and enforced only during such time or only after its expi- 
ration. The Roman law makes a distinction : 1. With respect to 
the time itself, between tempus continuum and tempus utile.^ These 
expressions relate partly to the beginning, and partly to the extent 
or duration of a term. In regard to the beginning, tempus continuufn 
signifies a term which begins to run from a certain event, even 
though he for whom it runs has no knowledge of the event;'' 
tempus utile, on the contrary, denotes a term which begins to run only 
when he for whom it runs has obtained a knowledge of the event.' In 
regard to duration, tempos continuum signifies a term in which, when it 
has once begun to run, all the days are reckoned as they follow one 
another in the calendar ; while tempus utile signifies one in which those 
days are not reckoned on which one has no experiundi potesias, i. e. on 
which one cannot prosecute his rights before court/ 2. With respect 
to the expiration or completion of a term, there is a distinction between 
computatio temporis naturalis and dvilis. In the former, the reckoning 
is made from moment to moment, so that a term commencing from a 
certain event is not held to be completed until the last moment of it has 
passed by.* In the latter, on the contrary, the reckoning is made only 
from day to day, and to this applies the rule : dies 7iovissi?nus cceptuspro 
completo hahetur. Dies nomssimus, posiremus, or supremus, denotes in the 
Roman law the last calendar day of a term, e. g. in a term of a year 
which begins on the first day of Janirary, the 31st of December of the 
same year is the dies novissitnus ; and as soon as this has begun, that is 
to say, immediately after midnight of the 30th, the term is civiliier com- 
pleted.* 

(a) E. g. fr. 4. pr. D. 8. 1.— fr. 4. D. 7. 1.— const 3. C. 5. 60.—} 8. J. 2. 16.— fr. 6. D. 

fr. 6. pr. I>. 20. 6.— fr. 44. $ 1. 2. D. 44. 7. 44. 7. 

(6) E. g. const 3. C. 11. 42.— cap. 24. X. (A) fr. 8. D. 2. 12.— E. g. fr. 6. 7. D. 41. 3. 

S. 33. — fr. 15. pr. D. 44. 3. compared wiih fr. 6. D. 

{e) Hanbold de temporis continui et ntilis 44. 7. also fr. 5. D. 28. 1.— fr. 134. D. 50. 16. 

compntalione. Leipsic, 1791. and in his And concerning the whole doctrine of coni- 

Opusc. edited by wenck. Vol. 1. p. 397. putatio civilis, see Ruder, Diss, de nainrali 

(rf) fr. 8. D. 3. 2.— fr. 31. $ 1. D. 41. 3.— fr. et civili computationc temporis. Lcyden, 

55. D. 21. 1. const 8. C. 2. 21.— const 5. C. 1749.— i:r6 in Hugo's Civ. Mag. Vol. 5. No. 8.- 

9. 9. Schweppe, Jur. Mag. P. 1. No. 9. — Koehy 

(e) fr. 8. D. 3. 2.— fr. 6. D. 3. 6.— const 2. Ueber die Mundigkeit zuni Testiren, Civil- 

C. 6. 9.— const 19. C. 6. 30. Zeit-Compatation und iSchalttag. Giessen, 

'/) fr. 1. D. 44. 3.— fr. 2. D.38. 15. 1796.— Krit Archiv der neuesten Lileniiar 

) B. g. fr. 3. $ 3. D. 4. 4.— fr. 4. D. 23. 3 by Vajiz, GmcHn and Tajinger. Vol. 1 . p. 
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CHAPTER 11. 



RIGHTS AKD PRIYILKOES.A 

• 1. Jos Commune and Singular e in general,* 

§ 188. The positive laws either contain and confirm the common 
and natural rule of right [regida juris s. ratio juris) ^ or they establish for 
special reasons something that differs from this common rule. In the 
first case, they contain ^jv>8 commune; in the second, ajW singulare s, 
exorhitans} This last is either a ^'m« singulare favorahUe or odiosum; 
according as it extends or restricts, in opposition to the common rule, 
the rights of those for whom its provisions are intended. Th»jtis sin* 
gvJareJai^orahile is sometimes called in the Roman IdLWyprioilegium: and 
this is either a heneficium persona, when confined to the person on whom 
it i^ conferred, in which case its exercise cannot be extended to his 
heirs and sureties f or else a beneficium causce, when granted with re- 
gard to the obligation itself, so that it may be made use of not only by 
the party immediately and originally entitled to it, but also by his heirs, 

577. 756. Vol. 2. p. 193. — Gluck, Comm. Privatrechts. } 20-58. — Hiifelandy Ueber dca 

Vol. 3. $ 269. — Schrader, Civ. Abh. No. 3. — cigenthumlichen Geist acs Rom. Rechta 

Uitterholxner, Verjahninsr. P. 1. p- 296. 302. Vol. 1. No. 3. — Z>iVA»ten, Ueber die Beborden, 

— iJjhr in the Archiv Civ. Prax. Vol. 11. welcfae im Rdm. Beiche Privilegien enheil- 

p.411. — RoBthirl, Grande&tze des StrafrechU. ten; in his Civ. Abhandl. Vol. 1. p. 843. 

S. 395 mc^q.—Reinfelder, Der annas civilis ib) fr. 14-16. D. 1. 3. — ^fr. 141. pr. D. 50. 17. 

cs Roin. liechts. Stuttgart, 1829.— Savigny, (c) fr. 68. 196. D. 50. 17. For instance, fr. 

System. Vol. 4. p, 346. 24. 25. D. 42. 1.— fr.7. pr. D. 44. 1.— const. 13. 

(a) GltLck, Einl. in das Stadium des Rom. C. 10. 47. — MuJUcnbruck, Cession. $ 56. 



* The meaning of -a ju^ singulare might have been more accurately defined in the 
text. JuE $ingtUare is every irregularity, exception, or peculiarity which runs counter 
Xjo rhejus commune f or common, natural rule of right. Such a ju« singulare may re- 
late to individuals, to an entire class of persons, or even to the whole community ; since 
its distinguishing characteristic is simply that it establishes something abnormal : thus, 
a Ju< singulare is, for instance, the allowing of an individual, contrary to the common 
and natural rule, to make a will fur another ; or the excepting of certain classes of per- 
sons from the common rule, "ignorantia juris nocet;*' or tlie imposing of restrictions 
-with regard to the general rate of interest. Even this last case, although referring to 
the whole community, belongs to the jura sineularia^ inasmuch as it is opptosed to the 
common and natural rules, ^' pacta legem faciunt inter partes," and "pacta tjwelibet 
servanda sunt." It is in consequence of their anomalous nature, that jura singularia 
are not permitted to be extended by way of analogy : since on the one hand, every thing 
that disagrees with the rule must be treated stride ; and on the other hand, the t)xten- 
sion of peculiarities would only tend to deform the law. Finally, as has already been 
intimated, a jus singulare^ like a jus commune^ may be with respect to its extent either 
general or special; thus e. g. the beneficia legis are sometimes generalia (as the bene- 
ficium inventarii, ordiuis, diviaionis), and sometimes specialia (as the beneficium Scti 
Macedoniani, Yelleiani, &c.). 
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sareties, and successors in the right {eessionarii).' Both one and the 
other, however, come into consideration only when the privileged per- 
sons themselves appeal to it.^ 

2. Privilege in parHeular. 
a. De6nition and Kinds of Privilege. 

* 

§ 189. Privilege (privilegium), in its general sense, denotes every 
peculiar right or favour granted by the law, contrary to the com- 
mon rule. Such privilege nmy either be conferred by a general law 
(fer genercdis) upon all those citizens who are in the condition contem- 
plated by the law, in which case it is synonymous with henefidum juris 
or jus singulare Jdvorahile ;* or else it is given by a special act of the 
legislature (lex personalis) only to some individual person or thing, in 
which case it is a privilege in the stricter setise.^ But as heneficium juris 
is often called privUegium in the Roman law,* so too on the other hand 
a privilegium in the stricter sense is sometimes denoted by the term 
beneficium/ 

Privilege in the stricter sense is of the following kinds: 1. With 
respect to the subject to which it belongs, it is either di, privilegium per- 
sonce, as when it pertains to a physical person or community ; or a pri- 
vilegium rei s. pradiiy as when it is conferred on a piece of land.' 2. 
With respect to its object, a privilege consists in giving to the privileged 
person an especial advantage over others {priv. affirmativum)} or in 
exempting him from a duty which is incumbent upon others {iimnmd^ 
iaSf vacatio, now termed priv. negativum)- 3. With respect to its 
title, it is either a so-called priv, graiuiium, when the granting of it 
rests solely on the favour and liberality of the ruler ; or a so-called 
priv, onerosum, when the privileged party pays or performs sometliing 
in return for it, or when it is granted as a recompense for services pre- 
viously rendered.* 

{e) fr. 196. D. 50. 17. and the pasaageB cited 

above, note e. 

if) See among others fr. 3. D. 1. 4. 

«• 34- (f ) fr. 1. $ 41-43. D. 43. 20. It la wrong to 

(6) fr. 69. D. 50. 17. "Invito beneficium reckon amoug the latter the privilef^ia cause ; 

non datur." fr. 156. ibid. for they are not privileges in the strict mean* 

(c) It is in this sense tliat we speak of the ing of the term, but jura singularia (p. 183 
privileges of a creditor in regard to his rights note a). Compare Hopfner, Comm. $ 49. and 
of pawn and^ mortgace ; of the privileges of Mukhnbruck, Cession. Sd Edition, p. 282 
the fiscus, minors, soldiers, and women; of seqq. 

the prtvilegea of the dos, &c. fr. 40. 42. 44. (A) A particular kind of these are the ma- 

9 1. D. 26. 7.— fr. 74. D. 23. 3.— Cod. 7. 73. 74. nopolia, by virtue of which one is entitled to 

--eonst 12. C. 8. IS.—Nov. 97. c. 2. 3.— No?, do alone and excluttively what might eUe be 

109. c. 1. done likewise by others. 

(d) Compare fr. 1. J 1. 2. D. 1. 4.-5 6. J. (t) It is incohect to oppose privilegia co»- 
^ • ^- vcntionalia lo privilegia gratuita, as the grant- 
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b. Its Legal Nature. 



§ 190. The legal nature and effects of a privilege are in the first 
place to be determined from the contents of the act by which it is 
granted. The following principles apply generally to every privilege : 
1. The privileged party may exercise it to its full extent, and nobody 
is allowed to disturb him in so doing;' hence he has a right to 
prohibit any other person, who is not in the enjoyment of a similar 
privilege, from assuming the same right.^ 2. A privilege granted to a 
physical person can be exercised only by the party to whom it is given ;' 
one conferred on a corporation may be exercised, according to its na- 
ture, either by all the individual members of the community (e. g. 
exemption from taxes), or only in the name of the community by its 
proper officers (e. g. jurisdiction) ; a privilege attached to a piece of 
land may be exorcised by any possessor of the land.** 3. Every privi- 
lege is inseparable from its subject. Hence the privileged party cannot 
alienate and transfer the privilege iUtHf to another \* although, as a 
general rule, he may surrender the exercise of his right to another, 
either as a free gift or for a recompense, provided it is consistent with 
the special nature and quality of the privilege : accordingly the exercise 
of negative privileges is incapable of surrender, and the same may be said 
of those affirmative privileges the exercise of which is limited to the 
privileged person.-^ 

€. ItB Termination. 

§ 191. A privilege becomes extinct: 1. According to its natttre, at 
the expiration of the time for which it was granted ;« or, when confer- 
red without limitation as to time, with the extinction of the entitled 
subject. Hence a privilege granted to a physical person is extinguished 
at his death ;* one given to a community lasts as long as the community 
itself continues in existence ;* and that which is attached to a thing 
expires when the thing itself is destroyed. But if the thing be restored 
again, the privilege also revives.* 2. When the ruler or legislature 
resumes it, which, however, as a general rule, can be done only where 
it was granted subject to recall ;' and in other cases only where the pub- 
lic weal requires its resumption, and then the privileged party is enti- 
tled to a reasonable indemnification for die loss of his right. 3. When 

ing and acceptance of a privilege always privilcginm rei, it is transmitted by the alics- 

rests on an agreement, whether it be par- alien of the thing itself, as its apporteuance, 

chased or conferred by gift to the saccesaor. 

ia) fir. 3. D. 1. 4.— const. 2. C. 1. 14. (/) MuhJetibruch, Cession, p. 2S1 scqq. 

(b) In case another enjoys a like privilege, p. 536 seqq. 

the rule applies: *• Privilegiatas adversus {e) const 2. C. 1. 23. 

flsqne privilcgiatam jure suo (scil. prohibit!- Ih) fr. 1.^ 43. D. 43.20.— const 13. C. 10.47. 

▼Oj non utitur." («) fr. 4. ft 3. D. 50. 15. 

ic) fr. 1. $ 43. D. 43. 20.— fr. 1. J 2. D. 1. 4. (*) arg. fr. 20. $ 2. D. 8. 2. 

\d) fr. 1. $ 43. D. 43. 20. (l) arg. const. 7. C. 1. 19.— cap. 1. de cob- 

(«) But wherever it has the character ofa stiuiiionibas in 6to. — cap. 16. 17. da reg. jor. 
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tbe privileged party ahtues it, and consequences ensue which are par- 
ticularly injurious to the state ; in which case he may be deprived of his 
privilege by a judgment of the court.^ 4. When the party either ex- 
pressly or tacitly renouTices it} It is regarded by the canon law as a 
tacit renunciation, when the privileged party has not exercised it for a 
long time, although he had opportunity and occasion so to do. It is 
now customary to tenn this a loss of privilege hj prescription ; and for 
the establishment of such prescription the canon law, as a general rule, 
requires thirty years ; and in the case of church privileges, forty years.* 
It seems more correct, however, to say that privileges are prescribed 
against, in the same manner and in the same time, as other rights and 
liberties ; which is especially done by the adversary's usucapio of the 
liberty or right opposed to the privilege,** 

3. Concurrence and Collision of Rights and Privileges. (•) 

§ 192. A concurrence of several rights takes place, when the rights of 
different persons apply to the same object, but none of the parties enti- 
tled possesses an exclusive right. Here each of them may exercise his 
right to the full extent, even though it should diminish the profits of 
the others, A collision of rights, on the contrary, takes place when the 
rights of several persons come in contact in such a manner that only 
one of them can be fully exercised j in which case the question arises, 
which right shall prevail ^over the rest. This is to be delermined 
according to the following rules : 1. The more special is to be prefer- 
red to the general right ; hence a prioilegium has the preference over a 
jtis singulare, and the latter over ^jiis cotnmune/ 2. If the rights are in 
principle equally general or equally special, then that which is most 
favoured by the laws has the preference.' 3. In tlie case of equal 
rights, if the laws have not expressly determined which shall have the 
priority, the following distinctions are then to be obser^'ed : a. Either 
the rights come into direct collbion, i, e. the parties entitled to such 

in 6U>. It makei! no difference wbetber it be — Wcninp, Civ. R. $ 33. — l/ntcrhi^zner,\€T' 

a priv. gratnitum or onerosam {§ 190). — jahnin^. P. 2. J 161. 

Gtitck, Comm. Vol. 2. $ 107. 108. (<•) Wolters de jure singnlori, dc privilegiia, 

(a) const. 3. C. 11. 43. — cap. 43. X. 1.3. eonimqne collisione et prclatione inter se. 

(b) fr. 41. D. 4.4.— const. 29. C. 2. 3,— 5in- Gotting^n, 1809,— Tkibaitt, Versnche. VoL 
der, Disa.de rcntinciatione privilegiorom. 2. No. 14. — Hvfdand,GciaLdcBTi.R.VoLi. 
Gottingen, 1791. No. 7. 

(c) cap. 6. 15. X. 5. 33. For according to (/) fr. 80. D. 50.17. "In loto jure generi 
the Roman law, negative privileges do not per speciem derogatar ct illud potiasimom 
terminate by non-u8cr.— const. 2. C. 10. 43. habetur, qnod ad speciem directum est" — 
and ^ as to affirmative privileges, only the SlakI, Ueocr die Collision und den Vorzng 
prlvilcgium nnndinamm Is subject to the pro- des Bcsondcru vor dem Allgemcinen im 
Tision that it shall become extinct in ten years. Rechte. Wnrtzbiirg, 1826. 

(d) For the varions opinions on the subject, {g) E.g. fr. 3. $ 2. D. 14. 6. — ^fr. 11. $ 7. fr. 
ieeG/MrX:,Comm.Vol. 2.6ll0.andhislinndb. 12. pr. D. 4. 4. A legal preference of that 
zn Gunther $ 25. — ThibdiU, Besitz und Ver kind is in ca.se of equal privileges conceded to 
jahrung. $ 62. — Dabelmc, Veijahrung. Vol. 2. priority, const. 7. C. 1. 19.— con.st. 12. j 1. C. 

{, ii84.Zil6.—Hvfeland, Geistdcs R. R. Vol. 8. 18.— Nov. 91. c. 1. The same applies to 

. p. ^i.—Gottschalk, Disc, for VoL 1. c. 17. equal rights of pawn and mortgage, fr. IS. D. 
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rights hold them one against the other, in which case he who desires by 
the exercise of his right to avoid a positive lou of property, vrill have 
the preference over him who merely wishes to maintain ^profit already 
made ;" but when both have equal reason to dread a positive loss, then 
he has the preference who has obtained something from the other with- 
out becoming richer thereby ;^ in all other cases, the two rights coun- 
tervail each other, so that neither of them can be carried into effect/ 
h. Or else the collision of rights is indirect, i. e. they apply in common 
to a third object, to which each of the entitled parties has an exclusive 
light. If then one of them already has possession of the object, his 
right has the preference.*' If, on the contrary, neither has as yet ob- 

SO. 4., bnt not to other real rights nor to jura domns pars cxosta est, non oompellatnr em- 

singnlaria. Contra: Hvfdand, 1. c. Vol. S. tor pcrficere emtionem: aed etiam» qaod 

No. 7. forte solntnm ab eo est, repctct, sin vero vel 

(a) arg'. fr. 14. D. 12. 6. "Natnra aeqaom ditnidia pars, vcl minor qaamdimtdiaexnsia 

est, neminem com altorios detrimento fieri facril: tunc coarctandas est emtor vendi- 

locupletiorem." £. c. fr. 11. ^6. fr. 34. pr. tioncm adimplcre, iBstimatione viri boui ar- 

fr. 27. $ 1. D. 4. 4. — ffiifeland (1. c. p. 39.) en- bitratn habita, nt, qand ex pretio propter in- 

tertains a somewhat diflerent opinion. cendiam decresccre fnerit inventnm, an hajus 

{b) fr. 11. $ 6. fr. 34. pr. D. 4. 4. and also fr. prcstatione libcretur." — fr. 57. ^ 3. D. 18. 1. 
136. $ 2. fr. 128. pr. D. 50. 17. " In pari causa (Paulas) " Quod »i vferqve tciebat, et cm- 
possessor potior naberi debet." tor ct venditor, domum esse exnstam totam, 

(c) E. g. fr. 36. D. 4. 3. (MarcianuB says) Tel ex parte, nihil actum foissc : dolo inter 

** Si duo dolo malo feccrint^ tnvicem de doio utramqne partem entftpeiuando ; et jndicio, 

nan agent" — fr. 30. D. 24.3. (Papinianns) quod ex bona fide dcscendit, dolo ex ntraque 

" Viro atqno uxore moips invicem accasanti* parte vcnicnte, stare non concedentc." 

bus, causam repudii dedisse utrumque, pro- (d) fr. 128. pr. D. 50. 17. 8ee above, note b. 

nnnciatum est. Id ita accipi debet, ut ea le^c, — fr. 6. $ 7. D. 42. 8. (Ulpianus) *' Sciendum, 

quam ambo contemserunt, neuter vtndtce- Jnlianum scribere, eoqnc jure nos mi, ut qui 

tur : paria enim delicto muiua pensatione debitam pecuniam recepit^ antequam bona 

dinsoipuniur." — fr. 17. D. 18.6. (Pomponius) debitaris posaideantur qvamvis ncien* pru- 

" Iliad sciendum est, cum moram emtor ad- densqye solvendo non este rccipiat, non timere 

hibcre ccepit, jam non culpam, sed dolum (ma- koc Edtctum .* sibi enim vigifavit. Qui vero 

lum) tnntumprfBstandamavcuditore. duodsi Do^it bona p^oasessa dcbitum suum rcccpit, 

per vcnditorem et emtorem mora fuerit, La- nunc in portioncm vocandnm, exiB(}uandam- 

Deo quidcm scribit, emtori potius noccre, que ceteris crcditorilus: ncque enim dcbuit 

auamvenditori moram adhibitam: scdviden- prsripere ceteris post bona posflcssa cum 

am eHt, nc i)ostcrior mora damnosa ei ait. jam par conditio omnium crcditorum facta 

Q.uid enim, si iaterpellavero vendltorcm. et esaet." — fr. 24. D. 42. 8. (ScKvola) ** Pupil- 

iion dederit id nuoa emei-am ; deindc poste- las patri bfircs extitit ct uni crcditorum solvit : 

riorc ofierente illo ego non acceperim ? 8ane mox abstinuit hereditate patema; bonapa- 

hixcB^n. noccre mihideberel. Scdsiperemto- tris veneunt; an id, quod acccpit creditor, 

rem mora fuissettdeinde. cum omnia in integro rcvocandam sit, ne melioris conditionis sit, 

essent. venditor moram adhibucrit, cum posset quam ceteri creditores 7 an d istinguimus. per 

0C ex solvere; tequum est, postcriorcm moram gratificationcm accepcrit, an non? utsi per 

venditori nocere."— fr. 34. ^ 3. D.18.1 . (Paulas) gratificationom tutorum, revocetur ad candem 

" Item, si et emtor, ct venditor scit, farti- portioncm, quam ceteri creditores fueriut la- 

vum esse quod venit, a neutra parte obhffatio turi ; sin vero juste excgerit, ceteri creditores 

eontraJiiiur. Si emtor solus scit, non obli- neglexerint exactionem, interea res deterior 

gabitur venditor: nee tamenex vendito quid- facta sit, vel mortaUtate, vel subductis rcbos 

c^uam conscquitur, nisi ultro, quod convene- mobilibus, vel rebus soli ad irritum perduc- 

rit, pnestet Claod si venditor scit, emtor tis ; id, quod acceperit creditor, rerocari 

ignoravit, utrinque obligatio contrahitur. £t nulla pacto potest : qaoniam bXH creditores 

ita Pomponius ouoque scribit" — ^fr. 57. pr. susb negligcntisB expcnsum ferre debcant. 

D. ibid. (Paulas) " Domum emi. cum cam Quid er^o, si cum in eo esscnt, at bona debi- 

ct ego, et venditor combostam ignorarcmus. tori^ mei venirent, solvcrit mifai p<;cuniam : 

Ncrva. Sabinus, Cassias, fiihil venire, quam- an actione revocari ca po$>.sit a me ? an dis- 

vis area mancat: peeuniamqve golutam eon^ tinguendum est, is obtulerit mihi, an ego illi 

diet posse, aiunt. Sed si pars domus mane- extorscrim invito 7 et si extorserim invito, 

ret, Neratius ait, in hac quiBStione multum revocetur ? sed vigilavl, meliorem roeom 

intercssc quanta pars domus inccndio con- conditionem feci ; jus civile vigilantibus 

mimta) permancat: nt, si quidem amplior ecriptum est: idco (qaoquc) non revocatar 
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tained possession, then the object, if divisible, will be divided pro- 
poTtionally between the parties equally entitled;* and if indivisible, 
the two rights will generally destroy each other ; but in a case where, 
according to the circumstances or to the nature of the rights, one of 
them must be exercised, if the laws themselves^ furnish no means of 

decision, it must be determined by lot.^ 

id onod perccpL" — fr. 39. D. 3. 3. (Paalns) cond^mnent jadiccs, minimam spectandam 

" Pioribns procaratoribai in Bolidom sinral esve, Julianas scribit" — ^. 7. ^ 19. D. ^. 14. 

datifl. oecupafUis mdior conditio erit : at po8« fUlpianus} " Hodie tazncn. ita aemom pUctio 

terior non sit in eo, qnod prior petit procura- nnjusmodi creditoribos obest, si convenerint 

tor."--con8t 15. C. 3. 32. " daoticnsdaobas in unam, etoommuniconflensadeclaraverint, 

in solidam pnedium jure distrahitar: mani- quota parte debiti conlenii sinl: si verodia- 

festi juris est, earn, cut priori traditvm est, sentient, tunc pnetoris paitesnecessariflesant, 

in dctincndo dominio ewe potiorcm. Si igi- qui decreto tuo $eqiietur majorin partis vo- 

tor anieccdentc tempore te possessionem luntatem." — fr. 6. D. ibid. ^Papinianus) 

emisse, ae ])retiam exsolyisse apad Prflesi« " Majorem e$se partem, pro moao debiti, non 

dem provinciaa probaveris : obtenta non da- pro numcro personarum placuiu Q,aod si 

torom inatmmentoram expclli te ||a|[ posses- ssquales sint in cumalo debiti, tunc plantmi 

aionc non patietar. Erit sane in arbitrio tno, numerus creditorum prmferendus cat ; in 

pretiam, qaod dedisti, earn asoris recipere : namero autcm pari creditorum auctoritatem 

ita tamen, at perccptorom fructaum ac sump- ejus se<^aetnr Pnetor, qui digniiate inter eos 

tuum ratio babcatur : cum, et si ex causa do- proecellit ; sin antcm omnia undiquc in onam 

nationisutrique dominium rciYindiceti8;e7<m. aqualilatem concnrrant, humanior scntentia 

eui priori po»»e»sio soli tnuiita est, habcri a Prastore eligenda est: hoc cnim ex Divi 

potiorem conveniat." Marri re.scripto colligi potest" — ^fr. 9. D. ibid. 

{a) As in the case of a legacy to several (Paulus) " SifUures ttnt, qui eandem actio- 
jointly fr. 33. D. 30. (Paulas) " Si pluribus nem habent , unius loco habentur, Utpnta, 
eadcm res le^ta fuerit; si quidem conjunc- plures sunt rei stipulandi, vel plures arsren- 
tim, etiam si alter vindicet, alter ex testa- tarii quorum nominasimal facta sunt: onioa 
mento aget, non plus quam partem liabebit is loco numerabuntur, quia unum debiinm est 
qui ex tcstamento fu^et Quod si separatim, Et cum tutorespapilU creditoris plures con- 
si quidem evidentissimo apparucrit, adem- veuisRent, unius loco numerantor : quia unios 
tione a priore legatorio facta, ad secundum pupilli nomine convencrant Nee non el 
legatam testatorem convolasse, solum poste- onus tator plurium pupillorum nomine unum 
riorem ad legatam penrenire placet; sin aa- d&bitum pnetendentium, si convenerit pla- 
temhoc minime apparero potest, pro virili cuit unius loco esse: nam difficile est at nnoa 
portions ad Icgatum omnet venire: scilicet homo doorum vicem sostineat: nam ncc is 
nisi ipse testator ex scriptora manilestissi- qui plures actiones habet advcrsus eum qui 
rans est, atrumquo oorum solidam accipere anam actionem habet plurinm peraonaram 
voluisse : tunc cnim uni pretium, alii ipsa rei loco aocipitur." — fr. 58. J 1. D. 17. 1.— const 
adgignatur, electione rei vel pretii servan- 8. C. 7, 71. 

da ei, qui prior de legato sive fideicom- {c) fr. 13. D. 5. 1. (Gains) " In tribos isds 

misso litem contcstatus est : ita tamcn, ut judiciis (familisB herciscundee, commani divi- 

non habcai liccntiam, altero electo, ad alte- dundo, et finium rcgundorum) quasritur. quis 

rum transire." — Also in the case of bankrupt- actor intelligatnr 7 quia par causa omnium vi- 

cy. const. 6. G. 7. 72. " Pro dcbito credito- detar. Scd magis placuit, cum videri acto- 

res addici sibi bona sui debitoris non jure rem, qui ad judicium provocasset" — fr. 14. D. 

postulant Unde, isi quidem debitoris tui ibid. (Ulpianus) "Bed cum ambo ad judi- 

oeteri creditores pignon res aoceperunt po- cium provocanf^ sorte res discemi solet." — ^fr. 

tiores eos, (joam te chirograpbarium credi- 5. D. 10. S. (Gaius) " Si quis sunt cantioncs 

torem haberi, non ambigitur. duod si spe- hereditariie, eas judex curare debet at apud 

cialiter vel generaliter nomini probentnr ob- cum mancant, qui majorc ex parte hercs sit: 

ligatee, ac sine successore commanis debitor ccteri descriptnm et rccognitum faciant, caa- 

vel ejoshcresdcccssit: non dominii rerum tione intcrposita : ut, cum res cxegerit ips® 

vindicalionc, sed posscssione bonorum, item- exhibeantur. Si omncs iisdem ex parturua 

qae venditionc oequali portione pro rata diC- hercdes sint, ncc inter eos conveniat apad 

biti qaantitate omnibus creditoribus consuli qucm potius es!)c debeant, tortiri eo* tntorlet^ 

potest" aut ex consensu vel suftragio eligenoas est 

(b) fr. 38. pr. $ 1. D. 42. 1. (Paulas) ** Inter amicus, apud qnem deponantur, vel in a?de 

pares numerojudices 81 disjoniBacntentiiB pro- sacra depoui debent" — const 3. pr. C. 6.43. 

ferantur in ||de|| liberalibus quidem causia (se- and $ 33. J. 2. 20. — Ncundorff, Ucoer den Ge- 

cundum quod D. Pio constitutum est) pro brauch dcs Looses ; in his Vermischte Abh. 

libcrtate itatutum oblinet: in aliis autem Ulm, 1805. No. 2. i?ufu/e, Comm. de privi> 

causit pro reo : quod et in iudicils publicis lejjiis personalibus, hypothecis tacitis, est 

obtincre oportct $ 1. Si diversis sommis pnvilegiis hypothocaram. Gottingen, 1794. 
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CHAPTER III. 

PROSECUTION OF RIGHTS.' 

I. Actions.* 
A. Definition. 

§ 193. Action {actioY is the name given to that means which a man 
employs to cause another to he icnienced by the judge to do, to leave 
undone, or to give whatever he is entitled to demand of him.* Every 

{a) The doctrine of the proseciition of rights manos. Beriin, l^Q&.—HeffltiT in libro obser- 

helongs to ihe private law no farther than aa vatt ad Gaii Inst. comm. IV. Berlin, 1837. 

it relates to the application of the principles StaJil, Ucber das allere Bx>mi8che Actionen- 

of law to the proceedings before the judge, reclit Munich, 1827. — Zmmern, R. Q. Vol. 3. 

For all that concerns the organization of tlie — Schneider, dc Ccntnmviralis Judicii apnd 

courts and the modes of proceeding, belongs Romanes orlgine. Hostock, 1835. Collnutnn 

to the public law. Tins distinction is im- de Romanorum Judicio Recuperatorio. Ber- 

portant also for this reason, tliat while the lin, 1835. — HoUwe^, in tlio Z.t. pesch.RW. 

forms of proceeding establislicd by the public Vol. 5. No. ll.^Niebuhr, R. G. Vol. 1. p. 472. 

law may be changed, the trutlis and prin- Vol. 3. p. 648. — Samgny, System. VoL 6. — 

ciples of the private law remain no less ap- Bachofen de Roman, judiciis civilibus, do 

phcable, or are at most but slightly altered, legis actionibns, do formulis, &c. Gottin- 

A very remarkable instance of this kind is gen, 1840.— On the later law of actions sec: 

Presented by the Corpus Juris itself ; for the Inst. IV. 6.— Dig. 44. 7.— Cod. 4. IQ.—Dortdli 
'andects were chien^ extracted from wri- Comm. jur. civ. Lib. 19. c. 1. 3. Lib. 21. c. 1. 
tin^.s published at a time when an entirely 3. and his Comment ad tit Inst de actioni- 
difierents^'stemof proceeding prevailed, viz. bus. Antwerp, 1581. New edition. Lcyden, 
the proceedings before tlie prcetor, which 1630. — Bachovii tract dc actionibns. frank- 
had ceased to be followed while the private fort, 1623. — Bokmer, Doctrina de actionibus, 
law remained essentially the same. In mo- &c. Frankfort, 1787. — J. L. Srhmidt, Frakti- 
dem times a separate science has been con- scfaes Lehrbuch von i^richtlichen Klagcn 
fltmcted out of that pan of the doctrine of the und £ inreden. 5th Edition. Jena, 1798. 6th 
prosecution of rights which belongs to the and 7t}i Editions with additions and correc- 
pnblic law. This is called the science of tions \iy A. D. Weber. Jena, 1803. 1813. 
ctvil proceedings ; and its object is to treat of 8th Edition enlarged by C. Martin. Jena, 
the oreanization of civil courts and the man- 1823. — E. G. Schmidt, Commentar, on the 
ner ofprocceding in civil suits. last mentioned work of his father. Lcipsic, 
{b) Respecting the aiun'en^ Roman law of 1792-94. 2d Edition by Fa.<)elius. Lcipsic, 
sctions, see ; Gains, Inst lib. 4. — Dupont, 1800-3. 5 Vols.— 3/y««/cr, System der Lehre 
Disqnis. in comm. IV. Inst. Gaii. Ley den, von gcrichtlichcn Klagcn und E inreden. Er- 
1822. — Buma?// de re judicata et de rei judi- furt, 1798-1805. in 5 Vols. — W. H. Puekta, 
ciariiB apud Ronumos disciplina. Paris, 1824. Uebcr die gerichtlichen Rlagen. Giessen, 
— Van Hasselt de legis actionibus. Gronin- 1833. 
gen, 1825.>- Tigerstrum de judicibas apud Ro- [e) pr. J. 4. 6. " Actio nihil aliod est, qiuan 



* According to the jadicial system of the Romans, the entire odmimstration of jas- 
tice v^as conferred ou the pnBtors. The princix)al part of their duty was to act as civH 
judges ; the management of criminal causes, and of matters relating to guardianship and 
fldeicommissa, was intrusted to several prsetors who had notliing to do with civil suits. 
The extent of the ci\'il jurisdiction of the prsetr)rs is briefly expressed in tliese three 
'Words: '' Do, dico, addico." Do denotes that the praetor granted actions, exceptions, 
and j u d i c e B {prceior dab at actionem j cxecjUioneSy judices) ; dico, that he pronounced 
sentence (dicebat ju« ); addico, that he adjudged tho controverted property, or the 
goods of the debtor, &o. to the plaintiff (addiceb at bona vel damna). Under the pne- 
tor, as its head,waB placed the department uf justice called contiliumf whose members 
"Were composed of, 1 . the decemviri litibut judicandit^ who had to conduct the centum- 
Yxral court; 2. the centumviri; 3. the assessoresleamediuthelaw. The subordinate 
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action therefore in its nature presupposes a certain plaintiff {actor) and 
a certain defendant {rem) ; and in one and the same legal relation, as a 
general rule, one can be only plaintiff, and the other only defendant ; 
although there are certain cases in which, by way of exception, each of 
the parties may be either plaintiff or defendant. In cases such as 
these, the actions are termed by the Roman l&wjudicia duplicia.' 

jus peneqnendi jadicio, qnod sibi debetur." (a) E.g. fr. 2. $ 3. D. 10. 2. — $ 7. J. 4. 15. 

fir. 1. D.44. 1.— fr. 8. $ 1. D. 50. 16. "Actio- — fr. 10. D. 10. 1. (Jalianus) " Judicram 

nis verbo non continctur exocptio." fr. 2. pr. commnni dividundo, familifls facrclflciuids, 

D. 44. 1. — ^fr. 52. D. 41. 1. — A. D. Weber, Bei- iiiiiam regundomin, talc est, ut in eonA^vis 

trage za den Klagen and Einrcden. P. 1. personte duplex jiu?ial>earU: arentiMtelejtu, 

No. 1. — Haxsein the Rbcin. Mas. Vol. 6. Nos. quo cum agitur." — ^fr. 37. $. 1. D. 47. 7. jUl- 

1 and 6. The statement in fr. 1. D. 44. I. pianos) " Mixtse sunt actioncs, in mttbug 

" Agere etiam is videtar, qai exccpUone uti- uterque (tctor est: ntputafininmre^naoram, 

tar: nam reus in exoeptione actor est/' is not familia} herciscandie, commani diridnndo. In- 

inconsistent with the rule, " Actionis verbo terdictam Uti possidetis, Utrabi"— See Sc^ 

non continctur exceptio." vignyy System. Vol. 5. p. 150 seqq. 



officers consisted of the clerks of the coart {9erihm) who recorded the proceedings, the 
lie tores, and the attendants of the court {acccnai et preecones). 

The old Roman civil process was conducted before two different judicial officera to 
one of whom the legal direction of the cause belonged, while the investigation of the 
facts together with the decision of the case was left to the other ; hence it was divided 
into two parts, viz. jus and judicium. On this division of the judicial functions was 
founded the ordo judieiorum privatorum. The maeigtratus juri dicundOf or magit- 
tus simply (i. e. the judge appointed by the state), nad the jus; that is to say, he re- 
ceived the action, heard the defendant, appointed a judex, and gave him at the same 
time his instructions as to the legal principles according to which the action was to 
be judged. The judex, a private person chosen from the class of people who were 
constitutionally eligible, had uie judicium ; that is to say, he investigated the facts of liie 
case, examined the witnesses, and setded the dispute by passing sentence iu accordance 
with his instructions. Sometimes, however, by way of exception, tlie magistrataa 
undertook the judicium; that is to say, he did not appoint a judex , but inve^tigatod 
the case and pronounced the decision himself. This was called extra ordinem cogno* 
cere J exlraordinaria cognttio, judicium extraordinarium. The judicium extraordina' 
rium grew more and more common in course of time, until the appointment of a judex 
gradually ceased altogether. lu this manner, long before Justinian's time, probably as 
early as that of Diocletian, the ancient ordo judieiorum privatorum came to an end ; 
since all the judicia had then become cxtraordinaria. 

A piincipal division of actions is that which comprises them all under the heads 
of rea/and personal actons. . To real actions belong the petitory, or those which claim 
the right of pro^tei-ty or some other real right (viz. the rei vindicatio, actio Pabliciana, 
actio confesooria et negatoria, actio bypotnecaria, &c.); likewise the actiones prtt- 
judiciales, which relate to the general cajMicity for rights and to family rights. To 
personal actions belong all suits brought to enforce a performance on the pait of 
some certain person obliged, whether the obligation arises from a contract or from some 
lawful or unlawful act on the side of one party nloue. Here too belong the so-called 
actionesadjectiliee 9t//7/i^a^t>,whichhave tins peculiarity that they may be brought against 
a third person (e. g. tlie r««/«7or, or the magister navis), who has b^ome bound by the 

acts of the contracting parties ; as e. g. the actio instiloria against the owner of 

a manufactory, or the actio exercitoria against the exercttor of a ship. So 

also the aetiones in rem scripta:, which, although personal in their ori^n, may yet bo 
brought against a thii-d possessor of the thing (viz. the actio qriod metus causa, the actio 
ad exkibendum, &c.) ; furthennore, the possessorial actions {interdicta adipisernda, 
recwperandee, and rctinenda possessionis). With respect to these last, it is said infr. 
1. ^ 3. D. 43. 1. "Interdicta omnia, licet in rem videanturconcepta, y\ tamen persona- 
lia sunt." We may i-egord as of an intermediate nature between real and personal ao- 
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B. Division of Actions. 
1. With respect to their Origin. 

§ 194. The actions that occur in the Roman law are divided, accord- 
ing to their on^m, a8 foHows : 1. They are either ar.tiones civites or hono- 
raruBy according as they are grounded in the civil law, or have been 
introduced through the edicts of the praetors or of the aediles {actionem 
jyrtBtoria et adzLiticB^Y 2. They are again divided into (utiones vulgares s, 
directiB, and fwm vulgares ». injactum,^ Vulgares or directot aeticnea are 
actions founded upon certain legal obligations which from the first were 
strictly defined and recognised as actionable, and for which fixed and 
independent forms were used, that were drawn up either in jus or in 
factum t* according as the plaintifi's right was founded on the civil or on 

(a) fr. 2.*). ^ 2. D. 44. 7. " OmDcs aatem " actio nes ▼algares" came to he rued in 
actioues aat civiles dicantor aat honorarias." oontradistinctionto "acticnes infactnm;" and 
Ck>mp. $ 3. J. 4. 6. b^ the latter were nndcrstood the civilia oc- 

[b) As a matter of history connected with tio incertt, the proescriptis verbis in facinm 
the lloman ffjrstem of actions, it may be re- actio, and the actioncs utiles, fr. nn. D. 13. 
marked, that before the lex iEbatia the actions 3. (Paalus) "Si obligatio l^e nova intxo- 
in ase w^erc the " actioncs in jus " and tlie ducta sit, uec cantum cadem lege, qno gencre 
*' condictiooeB certi/' which boro the name of actionis cxporiamnr, ex le^e agendum est.*' 
actioncs vulgares. Afler the lex JEbntia was — fr. 25. pr. D. 44. 7. " Actionum genera sunt 
enacted, the pnelor granted, throash his for- dao," &c. $ 195. Sec note c. 

rnuhe in jus conoepte, tlie so-called actioues {c) In some cases even double formulxB 

in factum (see next note) ; and the practi- existed. Gaitu, IV. $ 45-47. " Sed eas quidcm 

tioners introduced the condiciiones or actio- fonuulas, in quibusde jure quceritur, in Jus 

nes incerti."^ consequence thereof the term conceplas vocamus ; quales sunt, quibos in- 



tions, those which are called mixta actiones : because, although real in tlicmj>elveB con- 
sidered (as e. g. the hereditatis petitio), they muy also extend to pei^onal perfumuinccs; 
or because, although personal in tliemsclvos (as e.g. the actio fuiniliue herciscuudaefCom- 
muai div iduudo, iinium re^ndorum ), they suppose a real light on the part of the plaintiif. 
Personal actions are either actioncs ex contractu or ex delicto. Again, actiones 
ex contractu were either stricti juris or bonte fidei aeHones. The^ were stricti juris, 
when they were founded on transactions concluded in the strict civil law form, i.e. by 
stipulatio ; since the judex could not then deviate from what the formula of stipulation 
literally contained. Bona fides was here not taken into accoimt; consequent^ no at- 
teution was paid, to doluSy vis, or metus, or to the circumstances and intentions of the 
contractors. In the actiones bona fidei, on the contrary, these things were all con- 
sidered ; and in case e. g. consent was not voluntarily given, the judge could pro- 
nounce the contract invalid. Accordingly, the actiones stricti juris related to a eertum, 
while the actioncs bona fidei were directed to an incertnm, in so far as the determina- 
tion of the object depended on what the judge considered reasonable and right. In the 
bona fidei actiones, the judex could take cognizance of exceptions, accidental articles 
agreed upou by the parties, usura mora, &c. ; and tliis he did by virtue of the clauso 
containcu in the pnetor's instructions, " ex fidk bona," or " uti int£u dokos aoier 

OPORTKT," or *' QUANTUM JEQUIUS MELIUS." 

Actiones ex delicto were either rei persccutoria, when brought to enforce the deliv- 
erv of a thing or to obtain compensation for damage actually sustained ; or pcenales, 
when they aimed at a private penalty (as e. g. the actio furti, which had for its object 
the duplum or quadruplum) ; or mixta, which had both purposes in view (as e. g. the 
actio vi bonorum raptorvm of the party robbed, for a quadruplum), viz. the obtuiiimg of 
compensation for damage and the payment of a penalty. 
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the praetorian law.'' Hence it is not without reason that there is said to be 
a civil law and a praetorian in factum actio!* The non vul gates or in fac- 
tum aclioneg, in the stricter sense, are actions without any settled or at 
least independent forms.' To this class belong : a. The uiHa actionn, 
or actions formed analogically after the dircctcB actianes ; since the prae- 
tor permitted an actio tun's in many cases which bore a resemblance to 
the legal relation that formed the ground of the actio directa, though 
the latter was not originally intended fpr them.^ As a particular kind 
of actianes tUHes^ we may mention the Jictitia actiones, which were 
founded on a fiction of law.' All actiones utiles^ and consequently the 
fctitia (utiones, were of praetorian origin, b. The prascriptis verbis 
actianes f which took place when an action was founded on a cimUs abli- 
gcUiOy but to which, on account of the peculiar nature of the case, none 
of the established civiles formula were exactly suited ; so that for this 
reason a formula in jus concepia was given with a prascriptio, i. e. the 
peculiar modifications of the case were given at the commencement of 
the formula/ c. The actiones in factum (in the strictest sense],which rested 
altogether on the ae quit as of the praetor, and were always drawn 
up in the manner required by the peculiar circumstances of each 
case, so that none of the existing forms were employed/ 

tendimns Dostram csfio aliqaid jare dniri- concepta est. At ilia formala, qna ita con- 

tium, aat nobis dare oportcrc, ant pro faro ccpta est : " Judex eeto : si parctr Aalum 

damtmm (dccidere oportere : in) qulboBJaris Agerium apad Namcrium Necldiam men- 

civilis intentio est $ 46. Ccteras vero in sam argenteam deposQisse, eamqae dolo 

factum conceptas vocamus, id est in quibaa maloNnmerii Negidii Aalo Agerioredditam 

nulla talis intentionia conceptio eat, sed initio uon ewe, quaoti ea res crit, tantam pecuniam 

fonnnlffi nominato eo, quod factum cat, adji- judex Numcrinm Ncgidium Anlo A^erio con- 

ciuntur ca verba, per nusB judici damnandi demnato : si non paret, absolvito" in factum 

absolvendive potestaA daiar; quails est for- concepta e»t. Similes ctiam commodati for- 

mula, qua ntitur patronua contra libertnm, malie sunt Muhlenbrueh, Cession. 3d £di- 

qal eum contra edictom pretorisin jasvocat, tion. Note 313. 

nam in ea ita eat: " liecuperatorss sunto; (a) Gaiu$, IV. 45-47. — Huffier in libroob- 

ei parct ilium patronam ab illo liberto contra servatt ad Gaii Comm. IV. c. 12. 13. — Zim- 

cdictnm illins priBtorie in jua vocatnm esse, mern^ R. G. Vol. 3. $ 51. 54. — Muhlcnbruck, 

rccupcratores lUum libcrtum illi patrono Cession. 3d Ed. p. 156. HeimbachmL'mdc'a 

scBtcrtium X millia condemnanto, si non na- Zcitschrift. Vol. 11. No. 2. — fr. un. D. 13. 2. 

ret absolvunto. ' CeteroB quomie formulaB, {b) See Hcimbach, 1. c. and Elvers in the 

qnie sub titnlo de in jua vocando propositm Neue Themis. No. 3. Art. 12. 

sunt in factum conccptiB sunt, velut adversua (c) fr. 1. pr. fr. 11. D. 19. 5. 

eum, qui in jus vocatus neque venerit, nequc (a) fr. 21. D. 19. 5. — fr. 47. $ 1. D. 3. 5.— 

vindicem dcdcrii; item contra eum, quive fr.29. $7.fr.53. D.9.2.With respect tolheso 

cxemcritcum, qui in jus vocatur; et deniaue utiles actiones, see especially MiihleiUntuk^ 

inDoincrabilcB cjusmodi alioe fonnulflB in albo Cession. $ 15. — H<^er, I. c. p. 56. — Zifnmem^ 

proponuntur. ^ 47. Scd ex quibuadam cau- R. G. & 54. 

sis proBlor et in jns et in factum conccplas for- {e) Cfaiun, ^ IV. 34-36. — Ulpiau, 18. 12. 

mums proponit, velut d.cpositi ct commodati. Comp. also Sckieeppe, R. G. $ 256. 

Ilia enim formula, qua> ita concepta est. (/) Oaius, IV. 13(^132. — Hi^er, L c. p. 

" Judex esto ; cjuod Aulus Ageriusapud Nn- 54. — Zimmem, R. G. $ 55. They were also 

merium Nesidmm mensam argenteam de- called actiones in factum, fr. 13. fi 1. ft. 23. O. 

posuh, qua de re ai^itur, qnidquid ob eam 19. 5. : but they were actiones civiles, sa fol- 

rem Numcrium Negidium Anlo Agcrio dans Iowa from fr. 15. ibid. fr. 7. $ 2«. D. 2. 14.— 

faccre oportet ex bona fide, ejus judex Nn- const un. $ 13. C. 5. 13. 

merium Ncgidium Aulo Ageriocondcmnato, (^) fr. 1. pr. fr. 11. D. 19. 5. — fr. 25. $ 1. D. 

nisi restituat : si, non paret, abaolvlto" in Jut 44. 7. 
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3. With respect to their Foondttioti. 

§ 19.^. With respect to their /otrndatianf actions are either in rem, or 
mpermmamy or vuxUb iKtumesJ* 

1. A rem actio denotes, in a wider sense, every action founded on an 
absolute right, and which accordingly can be instituted against any one 
who inyades or disputes such right. In this sense it comprises also the 
aetitmee pr€BJudieialetf i. e. actions for maintaining a status and for en- 
forcing family rights ^ In its more restricted meaning, the terra actionef 
in rem sig^fies only actions on account of property and real rights, and 
for supporting the right of inheritance. These actions ace sometimes 
called by the Roman law, vindicatianes/' Actionem in rem are employed 
ibi the purpose of ejecting a judicial recognition of the plaintiff's right, 
and of thereby putting a stop to the violation of the same. 

2. 2» personam acUonee^ which in the modern law are sometimes 
termed condictiones,^ are such as are brought to enforce the performance 
of an obligation ; accordingly they can be maintained only against those 
persons who are especially bound to fulfil it.' These actions are as 
various in their grounds as are the obligations to which they relate ; and 
hence, like them, they are founded either on a contractor arelatiop simi* 
lar to a contract {acliones ex contractu vel quasi ex contractu) ^ or on a 
delict or an offence resembling a delict {actionem ex delicto vd quasi ex 
ddicio), or else on a legal precept (actioness, condtctiones ex lege). The 
following deserve to be mentioned here, as particular kinds ofactianes 
in personam t a. Personal actions ex contractu vel quasi ex contradUt 
are either actiones directa or contraria : according as they pursue the 
enforcement of an obligation which is essential to a contract, and 
>|rhich therefore exists immediately after entering upon the same ; 
or as they are brought merely for the payment of a counter-claim, 
which has afterwards arisen therefrom only accidentally and under cer- 
tain conditions./ b» Actions from contracts, as a general rule, can be 

(a) See especially mbaut, Versadie. earn est, qui rem jpoBsideL" Coup, also i 1. 
Vol. 2. No. 2.^Feuerbach, Civ. Vers. No. 8. J. 4. 6. Oat««, IV. 1.3. 5, 

--Du Rot ID the Archiv Civ. Prax. Vol. 6. (d) Gaiw,lV. 5. 18.— $15. J. 4. 6.— fr. l.D. 

p.2528eaq. p.3d6Beqq. — Htute IntheRhein. 13. 2.— fr. 35. pr. D. 44. 7. " In penanam 

ICas. Vol. 6. Nos. 1 and 6. tictio est. qua com eo aginmt qui obliffatoa 

[b) $ 13. J. 4. 6. " PrBBJndiciales actiones est nobis ad faciendom uiqaid, veldandiuni 
in rem esse vidcntnr: qaales sont per quas et semper adversas eondem locum habet"-^ 

3iMBritor, an aliquis liber, an libertas sit, vel fr. 41. pr. D. 44. 7. — fir. 94. D. 18. l.^—Volck' 

e parta agnoscendo." — Dig. 40. IS. — Cod. 7. mar. Diss, de amdictionom indole et natvra. 

16.->Comp. also fr. 1. 6 2. D. 6. 1. fr. 5. j& 18. D. Halle. 1777.~Gaiu, RAm. ObligationeArecht 

25. 3.— const 9. C. 8. 47.-- W. H. Puchta, Treatise 1.— fV. H. Puekla, 1. c. '^ 19. 20. 

Klagcn. $ 16-18. With regard to the history of the condictio- 

{c) fr. 25. pr. D. 44. 7. " Actionnm genera nes, comp. Savigny, System. Vol. 5. Ap- 

sontduo: in rcm,qnaB dicitor t;tn<2tea/to .* et pendix 14. 

in personam, quae condictio appellatnr. In (e) Gam$, IV. 2^—$ 1. 15. J. 4. S.^^DonelU 

rem actio est, per (^aam rem noatram qus ab Comm. Jar. civ. lib. 21. c. 1. 2. 

aUo poasidetnr, petmras: et semper advernif (/) £. g. fr. 17. $ 1. fr. 18, ^ 4. D. 13. €^^ 
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brought only against him who has bound himself by the contract, and hia 
heirs : although in some cases they may also be instituted by way of 
exception against a third person, who for a special reason has become 
bound by the act of one of the contracting parties ; and then they aie 
called artixmen aSljefiitia quaHtatii.^ e. To personal actions aiising from 
delicts belong also the interdkta for the maintaining of poeseasion; 
because they can never be instituted against any but those who ford* 
bly disturb us in the possession of a thing, or have forcibly deprived us 
of it ; although many reckon them among the in rem actkmea} 

3. 'Rjaciione9fni:xt4Xvre usually meant, in this connexion, those actioaa 
which in one respect may be regarded as real, and in another as per^ 
sonal actions f viz. a. die three actions for division, actio famUim 
herascundtBy commnni dividMmdo, and Jwiwm regumdcrvm ; since these 
have for their object partly the division of property hitherto held in 
common, and partly the fulfilment of certain personal obligations in 
which one of the parties is bound to the other ;^ h. the actiones in rem 
icripta, i. e. those personal actions which, in certain cases, may also be 
brought against a third possessor of the thing, as e. g. the actio qmod 
metu* causa.* But, properly speaking, all these so-called ocft'oMer mixtm 
are nothing more than personal actions/ 

3. With respect to their Ol]|}ect. 

§ 196. With respect to their object^ actions are: 1. Either actianef 
tei persequenda catua comparata. (s. c. rd pertecutoria), or actionef 
panaleSt or actiones mixtcBJ To the actiones rei persequend^ eansa 
eomparata belong all the actiones in rem, and those of the personates 
actiones which are brought for the delivery of a thing or to recover 

fr. 8. $ 2. D. 3 5.— fr. 1. $ 8. D. 27. 4. It is in (f) Vinnius ad $ J. Inst 4. 9.-^Hubner, Be- 

another sense that, with respect to servitudes ricbti^npen zn den Institationen. p. 120. — 

and other real rights, an action mtiy he hrought Lokr m his Mag. Vol. 4. ^ 17. Heiae and Cropp, 

cm the part of the obligee, parsaing the con- Jar. Abh. Vol. 1. No. 9. 
trary to that which the actor demands, ft, 8. {&) iiainn, IV. 6-9. " Agimas antem xn- 

|»r. D. 8. 5. In opposition to the contrarium teranm, ut rem tantam consequamur ; inter- 

judtcium the other action is called alaoprin' dam, at panam tantam ; alias, at rem et poa- 

€^)alM actio or rectum judiciutn. br, 17. $ 1. fr. nam. i 7. Rem tantum peraeqnimar, Telnt 

18. $ 4. D. 13. 6. actionibus ex contracta agimas. \ 8. Pt^n^tm 

(a) fr. 5. $ 1. in fin. D. 14. 1. — Puckiei, 1. c. tanfym conseqaimar, velat acUone farti et in- 

$ 25. Jariaram, et secandum qaomndam opinionem 

{b) fr. I. $ 3. D. 43. 1. The interdicts are actione vi bonorum raptoram : nam ipsius rei 

▼iawed as real actions by Du Rot, Lc. p. 425; et vindicatio et condictio nobis oompnit. $ 9. 

but S(in contra, Htutet L c. p. 197. Rem vero et panmm perseqaimar, velat ex 

(c) (V. H, PuektOy $ 21. Respoctmg an- hia caasis, ex qaibas adversas infitiantem 
ether sig nifi cation ol the term actio mtasto, see in daplam agimus, ^aod aocidit per actio- 
4 198. nem judicati, depensi, damni injorie legia 

(d) $ 20. J. 4. 6. Aqauin, ant legatoram nomine, qose per 

(e) fr. 9. $ 6. 8. fr. 14. & 3 5. D. 4. 2. The damnationem certa relicta sant"— 4 16. 19. J. 
** ictiones in rem acriptK^' applied to no other 4. ^.—iiavigny. System d. Bom. R. Vol. 5th. 
ri^M <li^ tlMMe of obUgation. Berlin, 1841. p. 37 aeqq. 
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damages/ Actumes pcmales are such aUume$ ex delicto as are em- 
ployed to enforce the payment of a private penalty, which among the 
Romans consisted for the most part in the defendant's forfeiting to the 
plaintiff double, triple, or quadruple the amount of the loss or dam- 
age inflicted.^ AxUiones mixta in this meaning are those acti4mee ex 
delicto which are designed to effect both the delivery of the thing or 
compensation for damages, and the payment of a private penalty/ 
2. Or actionei epedales, vel generates, vel de nniversitate ; according as 
they are brought to compel the delivery of one or several single things, 
or the surrender of an estate, or of a universitas facti (§ 149).^ 

4. With respect to Judicial Proceedings. 

§ 197. With respect to the different judicial proceedings to which 
they gave rise, actions were either actianes stricti juris {judicia in their 

(a) $ 16-19. J. 4. 6. " Seqaens ilia divisio niam, qme relicta est, dare compellantiir, ec 
est, quod qoffidam actionea m pertequendm alinJ tantum pro poena, et ideo in daplum 
gratia comparats sunt, qnedam nana per- ejus fit condemnatio." 
sequenda, qaedam mixUs stmt } 17. Bei {b) ^ ^1-^. J. ibid. " Omnes antem ac- 
perseqxiendfB causa comparats tnnt om- tiones vel in timplum conoeptiB sunt Tel in 
sea in rem actiones. Eanim vero actio- dufium,Ye\intHplum,ye\tn qwtdruplum: 
nam, qaae in personam sant, ett quidem qua nlterias antem nulla actio extcnditnr. $ 22. 
ex contractu nascuntur, fere omne* reiper- In simplum agitur, velati ex stipalatione, ex 
sequcnda dauta eomparcUa videntur; ve- mutni datione, ex empto, vendito, locato con- 
lati quibas mntoam pecuniam vel in stipala- dncto» mandiUo : et deniqne ex alUs com* 
tarn dednctam petit actor ; item commodati, plnribos canais. $ 23. In duplum agimut, 
depoeiti, mandati, pro socio, ex empto, ven- velati forti nee manifesti, damni iig arias ex 
dito, locato, condacto. Plane si depoaiti aga^ lege Aqailia, deposit! ex qnibasdam casibns, 
tnr eo nomine, qnodtiunaltas»inoendii, rains, item servi oorrapd; qon competit in earn, 
naafragii caasa depositum sit ; in daplam ac- cujas hortata consiliove scnras alicnas fage- 
tionem Praetor reddit; si modo com ipso, rit, ant contamax adversas dominom factns 
apud qnem depositom sit, ant cam herede est, aatloxariose viverecce pent, aat deniqne 
ejas ex dole ipsias agitar; ^ao casamt^r^a c^aolibet modo deterior factns sit: in anaac- 
est ctetio. ^18. Ex ruLleficiia vero proditas tione earom etiam rerom qooa lagiendo ser- 
actiones alias tantnm pana persequcnda caa-^ ros abstulit, aestimatio dedncitur. Item 
H^ comparatae sant ; alias tarn pttna quant m ex legato, quod venerabilibos locis relictnm 
persequendateiohi^mixtavaxkt. Posnamtan- est, secandnm ea, qae sapra diximos. $ 24. 
turn perseqaitar qnis actione forti : sive Tripli vero |[agimas|], com qaidam majorem 
enim manifesti agator qaadropli, sive nee vera asittimatione qnantitatem in libello oon> 
manifcsti dapli, de solapoBna agitar. Nam ventionis inserait, at ex hac cansaviatores, 
Ipsam rem propria actione perseqaitar qais, idestexccutores litiam, ampliorem sammam 
id est, saam esse petens : sive fur ipse earn sportalaram nomine exigerent Tnnc enim 
rem posaideat, sive alias qailibet Eo am- ia, quod propter eorom caasam damnom pas- 
plias adversas farem etiam condictio est rei. sns fnent reus, in triplom ab actore conae- 
^19. Vi antem bonoram raptoram oc/io mtorto oaetar: at in boc triple etsimplom, in qno 
e9t, qnia in qnadraplo rei persecntio contine- aamnnm passns est, connomeretar ; quod 
tnr; poBna antem tripli est 6ed et legis nottra eonstitutio introdiixit, qua in nogtro 
AqaiusB actio de damno injuria date mixta Codice fulget, qaa, dnbio procal est, ex 
est, non solum si adversas infitiantem in du- lege condictitiam emanare. $ 25. Quor 
plana agatur, sed interdum et si in simplum drupli autem oritur, velati fnrti maninssti. 
aaisque agat veluti, si ()uis bominem clau- Item de eo, qnod metus causa fiu;tnm sit, de- 
dam aut luscnm Occident, qui in eo anno in- que ea pecunia, quae in boc data sit, ut is» cni 
te^cr et magni pretii fuerit ; tanti enim dam- dator, calunmiaa caasa negotinm alicoi face- 
nator, quanti is nomo eo in anno plurimi fue- ret, vel non facerct Item ex lege condictida, 
rit, secundam jam traditam divisionem. Item quas a nostra constitutione oritur, in quadm- 
witj:ta e»t adw contra eos, qui relicta sacro- plum condemnationem imponens lis execn- 
aanctis ecdesiis, vel aliis venerabilibus locis, toribns litium, <^ui contra nostra oonsdtutio- 
legati vel fideicommissi nomine, dare distu- nis normam a reis quicqnam exegerint" 
lerint usque adeo, nt etiam in judicium voca- fc) & 20. J. 4. 6. 
rentur ; tunc enim et ipsam rem vel pecu- (<i) fr. 1. pr. $ 1. 3. fr.73. D. 6. 1.- The term 

13 



194 aBNBRAL PART. [OIT. IT. 

Stricter sense) or cieiionea InmcbfiSjei {arhitria),* This division related 
only to personal actions,* and especially to the distinction hetween etm- 
tradus strieti juris and honafideu The peculiar character of the actiomtM 
HricH juris consisted in their being always directed to a certum, and 
to the fulfilment of unilateral obligations alone ; for which reason no 
eontrarium judicium could here take place/ In these actions the 
Jarmuki judicii was to be drawn up in strict conformity with the words 
of the contract, and the condemnatio was always to be directed to a cer- 
ium : the judex was obliged to keep closely to the formula, and could pay 
Tkoregardto aquitcu ; accordingly he was not allowed to adjudicate the in- 
terest (t<2<7iMNZm/ere«{) to the plaintiff, and could notice the defendant's ex- 
ceptions only in case they rested on facts which destroyed the action ipso 
jure, u e. according to the juscimle; unless indeed the pnetor had expressly 
inserted in thejwjnula judicii an exceptio, by which the action founded 
on the,^ civile might be rendered ineffectual. The actiones boruEjidei 
were always brought for an i'ncertum. Thus the praetor in such actions 
always added to Xhe formula jf^icii the clause : et quanta aquius TneUus^ 
or ut inter honot agier oparteL* Thereby the ^^t^Zer ( who was here called 
arbiter) received the power not only of attending to the principles of 
strict law, but likewise of taking into consideration that which was un- 
derstood of itself from the principles of natural law and ex fide bona. 
He was therefore also under the necessity of adjudicating the interest 
to the plaintiff, in case the contract was not performed through the 
fault of the debtor, and likewise of acquitting the defendant on grounds 
of equity, e. g. <en account of fi*aud and force, even though he was not 
especially directed so to do in the formida judicii :' the defendant too 
had the right to bring in his counter-claims as far as they had originated 
ex eadem causa, f At present, according to the views prevailing inGr^- 
many, no attention is any longer due to the Roman distinction between 
actiones stricti juris and banajidei, as all contracts are considered to be 
bancs ^fideL' In certain actions, real as weU as personal, the praetor, 

^udieia generalia ocean in another meaning System. Vol. 5. Appendix 13. — Burckardi, 

in Ar. 3a pr. D. 17. 2. v on dor WiedereinBetzung in den vorigen 

(o) Gainu, lY. 61-68.—$ 28-38. J. 4.6.— Stand. jS 18. 

•Oans, Bcholien zn (Hjua. p. 388. Idem, (b) The hereditatia pctitio was first de- 

R&m. Oblifationenrecht Treatiiie 1. (He- dared by Justinian to be an actio boiMB 

riewcdhy Muhlenbrtick in the Heidelberger fidei, in const 13. $ 3. C. 3. 31.--^ 28. J. 

Jahrbucher for 1821. p. 47 eeqq.)— Elvers, 4. 6. 

Beitr. znr R, W. p. 69. — Stiver, Comm. de Ic) Cicero pro Eoacio Cora. c. 4. — Gaius, 

sommario Romanorom jadicio aive de stricti Hi. 137.-;—$ 3. J. 3. 22. (23.) 

juris et bonoD fidei actionibua. Leipsic, 1822. — (d) Cicero, Top. c. 17. de off. 3. 15 and 17. 

jF/<^r, InstiL des Civilprocesacs. p. 384-393. (e) For here the principle applied: dolum 

andinlibroobservattadGaiiinstitutt Comm. abesse oporterc, or exceptionem doli iis in- 

IV. p. 76.— Zimmem, R. G. Vol. 3. ^ 60 seqq. esse, fr. 6. $ 9. D. 19. 1.— fr. 84. $. 5. D. 30.— 

— Bethmann-Hollweg, Vermiche uber den fr. 21. D.24.3. 

CWilproceaa. p. 37 seqq.— iS. A. Mayer, Von (/) Gaiu», IV. 61.—$ 30. J. 4. 6. 

der Litiacontestatio. p. 73 seqq. — Rosskirt in [g] Gundlinsr, Diss, de nsu practice actio> 

his Z. f. Civ. n. Crim. R. P. 1. No. 3.— H^. H. nam bons fidei et stricti juris. Halle, 1724. 

Jhiekts, Von den Klagen. $ 19,-^Savigny, Contra: BaUhasar, Diaa. deeod.ai9. <]h«ifr* 
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especially when the defendant seemed clearly to be in the wrong, placed 
it in the arbitrium of the judex, to charge the defendant, immediately 
and without previous investigation, to satisfy the plaintiff on account of 
his claims. If then the defendant would not conform to the arbitrium of 
th&judeXf the matter was investigated in the usual way ; and the defendant, 
according as it turned out, was acquitted or condemned. In the latter 
case, as he had not been willing to come to accommodation in a bad 
cause, he was subjected by way of punishment to several injurious con- 
sequences. Thus the judge could now adjudicate ex eeqito et bono thd 
whole interest to the plaintiff, and in certain cases could condemn the 
defendant even in quadruplum,' This kind of actions, commonly termed 
€Kti<mea arbitrnri(gy^ are also not used in Germany.* 

C. Concurrence of Actions.^ 

§ 198. A cancwrrence of actions which exists wherever eeveral 
actions meet in one anfl the same person, may be of two principal 
kinds, viz. elective and nibjecUve, 

-walde, 1737. — Bezzenherger, Dias. de eod. e9texarhUrioJuiieuj^ndenteSt9i:g'^\\Kmxm\ 

arg. Heidelbeiv, 1817. in qnibas, nisi vbitno jndicM Lb, com quo 

Ta) Gaitu, I V. 163-165.—^ 31. J. 4. 6. and agitor, actor! aatiafaciat, veluU rem reatitaat 

Tneaphilus on the same. — tr. 14. $ 3. in fin. vcl exhibeat vel solvat, condemnari debeat." 

4 4. IJ. 4. 3.— fr. 2. pr. fr. 3. D. 13. 4.— fr. 68. The actionesarbitrariiB applied as well to raal 

in fin. D. 6. 1. — Huffier in libro Obs. cit. c. as to personal rights ; and after the ancient 

13. 16. — Keller, Litiscontestation. $ 37. — Zm- ^stcm of pnx:eeding became obsolete, the 

tnenit B. Gt, Vol. 3, ( 67. 68.-^Benfey in the judgment (arbitrium) upon actiones arbitra- 

Bhein. Mas. Vol. 4. p. 311. rie, when given by the competent Judex, im- 

{b) The term arbitrium has a meaning dif- plied a public condemnatio. Sangny, 8y»- 

ferentfrom that of Of ^to^r^i^raria; for the ar- tcm. Vol. 5. 6 221-224. Comp. nowever 

bitriam generally left something to the dis- Ribbentrop ad L. 16. $ 5. D. de pignor. et L. 

cietion of the jadex, but the actiones arbi- 9. & 1. D. de except, rei Jnd. $ 9-4. 

trariiB resembled the proceedings before jus- (c) Cujacii Obs. lib. 8. c. 24. — DonelH 

tices of the peace. It is thereforo said in }31. Comm. jur. civ. lib. 21. c. 3. — H. A. Vianeu 

J. 4. 6 ; ** qaasdam actiones arbUrctrias, id de concursu actionum. Utrecht, 1736. and in 



* The Roman system of actions in its application in Germany is modified, it is tnie, 
in many particolan, as will be shown in tne course of this work, under the different 
legal relations to which the actions apply ; but in general it is still in full operation at 
the present day. According to the canon law indeed, it is no longer necessary to use 
the technical Roman names of the actions ; but in drawing up the statement of his case 
(^Ubellus), the lawyer must have a clear and precise idea as to the corresponding action 
of the Roman law, and the nature of the Roman action thus chosen as a precedent 
most be perfectly evident to the court from ^the libel. He has therefore to ascertain 
"what Roman action is applicable to the circumstances of the case presented to him. If 
he finds that several actions concur, then, in case they cannot be cumulated or 
made subsidiary the one to the other, he chooses that action which according to 
the circumstances or the condition or wishes of the party will best secure his object and 
avoid the exceptions that may be raised against the demand, — which will requiie the 
least amount oi evidence, — or which will insure the earliest decision of the case. The 
judge too on his part has to examine the action according to the requisites attached to 
It by the Roman law. The principal questions which the judge has to propose to him- 
selfin this respect, are: 1. What action is instituted'? (qua actio est insHtuta T) 2. Is 
the action which is brought well founded? {actio iristiluta estnefundataf) 3. Is the 
action thus well founded proved ? {actio fundaia estne probata ?) 4. Has it not been 
defeated by an exception 7 {acHo probata nonne est elieat) 
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1. An objective concurrence is when one plaintiff has several actions 
against one and the same defendant.' This again is either: a. A cumidar 
Uve concurrence, when the several actions' are directed to different ob- 
jects and aims, so that none of them excludes the other, but each can be 
instituted with its appropriate effect.* Such a concurrence exists when 
the several actions are founded on the uane unlawful act,' or when 
they proceed from afferent lawful or unlawful acts,^ always provided 
that they differ from each other in the purposes for which they are 
brought by the plaintiff, h. Or an elective concurrence, when the seve- 
ral actions rest indeed on different grounds, but pursue the same prin- 
cipal aim. Here the entitled party has the choice which action he will 
bring, and when he cannot attain his end with one of them, he has still 
the right of instituting the others ;* but if he be successful with the one 
first chosen, all the other actions are lost, except in as far as he can 
obtain with one of them some portion of his right which was not 
covered by the first/ c. Or an alternative concurrence, when the seve- 
ral actions proceeding from the same ground are directed to different 
objects, of which however the entitled party, according to the choice 
allowed him, has the right only to demand either the one or the other. 
When in such case he has once made his choice, the action thus brought 
destroys all the rest, whether he triumphs or is defeated therein.' 
<2. Or a euccess'tve concurrence, when one of the actions can be 
brought only afber the other. Such is the case when one action is 
pre-judicial or preparatory with regard to the other,* or when one of 
the actions on account of its nature can be brought only once, although 
after it other actions are still admissible.^ 

Odriek's Thea. diss. nov. Belg. Vol. 1. T. 1. fr. 29. pr. D. 16. 3. Comp. fr. 54. $ I. D. 

— Gluckf Comm. Vol. 4. $ 284. a. aeqq. — 47. 2. 

Schmidty Com. de concana actionom. Jena, (<2) fr. 18. D. 44. 7. — fr. S. $ 1. 4. D. 

1753. — Meianer, Diss, de concorsa et ca- 47.1. 

malatione actioniim. Gottingcn, 1794. — F. (e) fr. 76. } 8. D. 31. — const 1. C. 6. 43. — 

C. De Samgny, Diss, de concana delicto- fr. 18. $ 3. D. 13. 5. — fr. 93. $ 1. D. 32. — ^fr. 12. 
ram formali. Marbarg, 1800. $ 4. 9. espe- $ 1. D. 41. 2.— const 14. C. 3. 28. 

cially Tkibaut, Civ. Abh. No. 9. and Bak- (J) fr. 28. D. 19. 1.— fr. 34. pr. in fin. D. 44. 

le$se, de concarsa actionom civil! om. Liege, 7.^tr. 47. D. 17.2. 

1830. — W. H, PuchtOy Klagen. $ 29-33. {g) fr. 19. D. 31.— fr. 112. pr. D. 45. 1.— fr. 

36-39. 4. J 2. fr. 7. D. 18. 3.— fr. 9. f 1. D. 14. 4.— fr^. 

(a) According to tbe Roman law» two ac- 4. { 3. D. 9. 4.— const 4. C. 4. 54. 8ome jorists 

. tio^s could not be maintained for the same admit here an exception with respect to a 

matter at the same time, except only in the plaintiff who has withdrawn the action fint 

case of actiones poBnaloa, fr. 53. pr. D. 44. 7. mstitated, before judgment in order to seek 

— fr. 88. D. 47. 2.— fr. 32. 60. D. 44. 7.— fr. 130. his remedy in another. LinAe, Lehrbuch des 

D. 50. n.—Savigny, System. Vol. 5. p. 205 Civilprocesses. { 157.— Bayer, Ueber die 
mqi\.-^Rx>$»hirt, Grandsatze des Strafrechts. Aenderang des klaglibells. p. 68. — Gliek, 
p. 125 seqq. The distinctions on which the Comm. Vol. 20. p. 152. Contra Thibaut, 1. c. 
principles stated in the text are foanded, p. 157. 170. 

were established by modem practice. {k) fr. 23. $ 5. D. 6. 1.— fr. 3. $ 6. D. 10. 4-— 

{b] fr. 45. D. 17. 2.-fr. 27. pr. D. 9. 2.— fr. fr. 1. « 1. D. 10. 2.— const 20. C. 3. 36.— const 

11. $2. D. 11. 3.— fr. 54. $ 3. D. 47. 2.— fr. 7. 13. C. 3. 32. 

$ 1. D. 13. 1.— fr. 60. D. 44. 7.— fr. 130. D. 5C. (i) fr. 20. $ 4. fr. 44. pr. D. 10. 2.— fr. 4. 6 2. 

n.Samgny, 1. c. $ 7. D. 10. 3.— Comp. Linde, Lehrbuch des Civil- 

(e) E. g. $ 19. J. 4. 1.— fr. 5. j 8. D. 13. 6. processes. $ 56. 115. 329. 
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2. A subjective concurrence is when an action may bo brought either by 
sevei'al plaintiffs against one defendant, or by one plaintiff against seve- 
ral defendants, or by several plaintiffs against several defendants. 
The rule here is, that all the several actions may be instituted, either 
simultaneously or in succe8Bion,'exceptiog whenoneof the several plain- 
tiffs or defendants is entitled or obliged only so far as his co-plaintiff or 
co-defendanthas not already received or granted* the object of the debt.* 

(a) $ 2, J. 4. 4.— ^r. 41. D. 15. 1.— fr. 1, $ 17. (5) 6 1. J. 3. 16. (17.)— fr. 32. pr. D. 15. 1.— 
D, 14. 1.— fr. 1. $ 10. fr.2. fr. 3. D. 9. 3.— const, fr. 6. $4. D. 4. 9.— fr. 11. $ 8-10. fr. 28. D. 44. 
5. C. 5. 51.— See Linden L c $ 157. 2. — const. 28. G. 8. 41. 

* The Editor gives the following examples, to iacilitate the understanding of the 
many different cases in which a concurrence of actions may take place : 

I. Objective Concurrence. This is of the following kinds : a. Cumulative t e. g. when 
each of several actions may be instituted at the same time, and may pursue its own sepa- 
rate objects and aims : 1. In consequence of one and the tame unlawful act. The owner 
of a thing stolen, for instance, can at the same time institute the condicHo furtiva^ in order 
by its m^ans, as an actio rei persecutoria, to recover the stolen object; and also the 
actio furti as an actio pcenalis, in order thereby to obtain a private satisfaction for the 
injury (the duplum or quadruplum). 2. In consequence of different lawful acts. A 
Aocius for instance has, as such, an action against tne heirs of his late partner, and the 
4ietio neeoliorum gestorum for such transactions as he has undertaken on behalf of the 
estate of the deceased, after the dissolution of the partnership. 3. In conseauence of 
different lawful and unlawful acts. A plaintiff, for instance, may have against a defendant 
who has kiUed a horse wmch he boirowed from him, the actio legit Aquilite, and the' 
loeati condueti actio, 

b. Elective : e. g. the plaintiff has an actio ex contractu and the legit Aauilia acHo, 
If with one of them he does not obtain all he seeks, he can afterwards institute the 
other. Or he has the condietio furtiva and the rei vindicatio. If he succeeds com- 
pletely with the action he has chosen, then he cannot employ the other. 

c. Alternative : e. g. if the plaintiff makes choice of the actio personalit ex tetta- 
mentot he loses the querela inoffieioti; or if he chooses the redhUfitoria, he loses the 
qtumti minorit actio. 

d. Succetsive : e. g. the plaintiff first brings the actio ad exhibendum for the exhi- 
bition of the will, and afterwards enforces his claims that are founded thereon by ano- 
ther action ; or he first institutes the hereditatit petitio, and brings thereafter the fami-' 
lia hercitcunda actio, 

II. Subjective Concurrence. This is either active f pattive, or mixed; according as ac- 
tions co-existing for the tame object or purpote and having different effectt, may be ii^ 
stituted by several plaintiffs asainst one defendant, or by one plaintiff asainst several 
defendants, or lastly by severu plaintiffs against several defendants : ana this may be ' 
done, according to circumstances, either severally or jointly. By this therefore is not 
meant the case of a litit consortium (which does not belong at afi to the theory of the 
private law, but is purely a matter of practice). For lilit contortium means only the 
case where several parties sue or are eaed jointly. In order to enable several parties 
to join in an action or to sue others as joint defendants, it is requisite that the claim or 
liabili^ should have arisen ex eodemfundamento obligationit. Such liHt contortiummBj 
likewise be active, passive, or mixed; according as a plurality of parties occurs jointly 
on either or on both sides. It is plain therefi^re that concurrent actions may be brought 
by or agunst litis eonsortes; since litit cotuortium and concurrence of actiont are 
things totally independent of each other. Hence it is the plurality of actioTU, whether 
objective or subjective, that forms the distinguishing characteristic of concurrence ; 
while the unity of proceeding (in a single action or actions, or in concurrent actions) 
between a plurality of lUigantt forms the characteristic of the litit contortium, yi% 
will here give a few examples of subjective concurrence. An active concurrence exists, 
for instance,when a married woman receives aninjury; in which case herhusband, as well 
as her fiither orfather-in-law, is entitled to bring m hername the actio injuiianim against 
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D. T^fuiHon of AeHont* 

§ 199. 1. Actions descend, as a general Tn\e,hj successio per tmiversi' 
tatem^ both actively to the heirs of the party entitled, and passiyely to 
the heirs of the party obliged, and that ipso jure. This rule, however, 
is subject to the following exceptions : a. The actionem pcenales^ ex- 

the offender. Or when one tiBnBfera a claim, in which case the cedens as well as the ee9» 
sionaritu has an action thereon against the debtor. If one of them is satisfied^the other, 
it will be evident, can no longer bring asoit A passive concnrrence exists,tbr instance, 
"where a purchaser may bring a personal action against the vendor, and a vindicatio 
against the possessor of the thing. Or when several debtors and safeties are liable 
t» solidum, the creditor, it is trae, has his action against all the obligees, yet be can 
only recover so fiir as his claim has not been sadsfied by one or the omer of them. A 
mixed concmrence takes place, for instance, where the giver of the dos and the wife 
herself are each entitled to bring an action for its recovery, against the heirs and sureties 
of her late husband. 

A pre-judieial action is one on whose previous decision (pra-judicium) another de- 
pends, and the favourable decision of wnich is requisite in order to sustain the latter ; 
e. g. the €ictio de pariu agnoseendo is pre-judicial with respect to the action for main- 
tenance {aiimentctio). An action is callea preparatory , when its result merriy pre- 
pares the way for or promotes the success of another ; as e. g. the actio ad ex^bendwm 
is preparatory to the herediias petiHo or the rei vindicatio. 

It maybe added here that Savigny (System, Vol. 5. p. 204-261.) objects to the cla»> 
aification of concurrent actions given above in the text He assumes that every concur- 
rence of actions rests exclusively on a connexion of juridical obiect and purpose ; since 
it is by means of this connexion alone that actions can exert an influence upon one ano- 
ther. And hence he derives the principle, that what has been obtained b^ one action 
cannot be again demanded by another ; and moreover, that all concurrence is essentiallv 
objective, although it may be incidentally subjective. The result at which he arrives is 
the division of concurrent actions iuto three classes, viz. 1. Complete concurrence fWhsre 
the result of one action absorbs the other. 2. Partial concurrence^ where after one 
action has been brought, the other may be instituted in order to reach the end which baa 
boen attained only in pert by the first. 3. Non-concurrence y where the actions stand 
in no connexion whatever, and exert no influence one upon the other ; as for instance 
whore they proceed from entirely different legal transactions, and where consequently 
either or both of them can be brought at pleasure. — This is all simple and correct, 
although it contains nothing new. But as the distinctions adopted by Mackeldey in 
the text indicate most fuUy the different relations in which actions may occur, and as tney 
have been long established and are still retained by nearly all civili^is, the Editor does 
not consider it advisable to reject them. He would only object to the assuming of a con- 
currence of actions where thev stand in no internal conneidon at all, as where a cumula- 
tive concorreuce of actions is said to arise from " different'' acts (see $ 198. 1. a.). 
In such a case, where actions have naught in common with each otner, or at most are 
onljr seemingly concurrent, it is certainly not very appropriate to consider them, as 
Ba^igny does, as forming a'class of concurrent actions. 

* The doctrine of the transmission of actions is of great importance for ail parts of 
the private law. ^ The fundamental rule is, that all actions are transmitted^ whether for 
or against the heirs. And this holds good to such an extent, that even those actions that 
are excepted from the rule, are still transmitted in almost all cases where the litis cxmtea- 
tatio (or, according to the German law, the service of process — communieatio libelli) 
took place in the testator's lifetime. There are, however, the following exceptions : 
I. AU transmission of actions, whether active or passive^ is excludea, 
1. In criminal fictions. The active transmission is excluded because such actions 
may be brought by any member of the community, and because the heirs, though thev 
are not themselves the prosecutora, would be exposed to the risk and responsibility which 
rests upon an accuser ; the passive transmission is excluded, because the punishment for 
unlawiul acta should fall on the offender, and not on his heirs. 
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cept tbe odio wpiHarumt pass over to the heirs of the injured party f 
but they cannot be brought against the heirs of the offender,^ unless 
these have been enriched by their testator's delict.' b. The actzoHU 
qua vindictam spirant^ i. e. those actions which a man, without having 
suffered an actual loss of property, may bring out of mere resentment for 
personal injuries, do not descend to the heirs of the plaintiff; although 
he himself may institute them against the defendant's heirs,^ excepting 

{a) Oaius, IV. 112.— J 1. J. 4. 12. and T^w- (c) fr. 38. 127. D. 50. 17.— conat an. C. 4. 

philus on the fnme,-^MarezoU in LShr'a Mag. 17. Franeke, E rl&at Vol. 1. p. 5.— i2o<fitr€ 

Vol. 4. (2.) p. 363. in his Zeitachrift. Vol. 2. No. 3. 

lb) fr. 1, pr. D. 47. 1.— fr. 111. $ 1. D. 50. 17. {d) fr. 6. $ 2. fr. 7. D. 5. S.— oOMt 5. 34. C. 

*^. 22. D. 39. 1.— Tkibaui, Syat. $ 68. 3. 28.— const 7. 10. C. 6. 56. 

2. In aeiionei populares, when no litia cantestaHo has taken place. The active traiiB* 
mission is excludea here for the same reason given above, viz. because they may be 
bronght by any one, and conseqaently do not belong in particolar to any man as his nght, 
that is, they are not a part of a man's individual estate ( pars bonorum) ; and the passivie 
is excluded because tne retributive consequences of a prohibited act shoold fidl upon the 
guilty party alone. 

II. Active transmisfion is excluded, 

1. In the aciiones vindictam MpirarUet; since these actions are brought for Che in- 
fliction not of pecuniary penalties, but of personal punishment, and the heirs cannot be 
presumed to entertain Uie vindictive feelings of the injured party. The aeiio injuriarum, 
the action for the restoration of a ^t on account of gross ingratitude, &c. are examplea 
of this class. If, however, the suit has already been contested, or according to the Ger- 
mmilaw, if the action was instituted and the process served in the testator's lifetime, it 
always descends to the heirs. 

2. In the querela inoffieioei tcetamerUi, The non-transition of this action is owing to 
the wish of the Romans to restrict it in every way as much as possible, because it rested 
ou the odious presumption that the maker of the inofficious wdl must have acted under 
a moral derangement of mind. Yet here we meet with the singularity that a mere 
d€H:laratioii made by the disinherited party during the testator's lifetime, that he intended 
to institute the querela^ suffices to transmit the action to the heirs. 

III. Passive transmission is excluded, 

1. In actions for a penalty of a purely private nature {aetiones private mere 
panales). 

2. In aetiones rei perseciUori^e ex delicto ^ that is actions arising from a delict and 
brought for the delivery of a thing, the peribrmanceof an act, or the recovery of damages.^ 

According to the civil law, both of these kinds of actions took place against the heirs* 
only in as far as they had become enriched {in id juod ad eos pervenit). But by the ca- 
non law, which here very justly adopts the principle, Ubi commoda, ibi et incommoda, 
this is so far extended, that the heirs are made liable for the testator's obligations ex 
delicto to the whole extent of the estate inherited, if necessary. This extension has 
always been recognised in practice, and is now universally adopted. The liability of the 
heirs depends therefore no longer on their being in possession of a gain acquired 
through the testator's delict 

3. In all legal relations : a. which, by precept of law or conventional agreement, are 
extinguished oy death, as partnership, mandate, penonal servitudes, marriage, &c. 
b. or which were dependent on a personal act of the testator, and which from their n^ 
ture, on account of personal qualities and considerations, cannot pass over to another. 

4. In aetiones in rem, when the heirs are not in possession of the thing. For, poases- 
aion (comp. Samgny^ Bechtdes Besitzes. $ 28.) does not pass over by the mere acquisi- 
tion of the right of inheritance, but requires an apprehension ($ 240) of the thing on the 
part of the heir ; and a real action is to be brought against the actual possessor. Even m 
the case where the testator has given up possession from a dishonest design, the soit 
-which may be bronght against the heirs resembles rather an action for delict than a real 
action. 
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in as far ajB they have their ground in a delict' But an actio pcsnaUs 
or qua vindictam spiral once pending, always descends to and against 
the heirs of the parties.^ The fact that an action prosecutes a dolus, 
does not by any means in itself hinder the transition of such action to 
the heirs. 2. The transfer of single actions to another during the life- 
time of the entitled party by means of tueeemo sisigularii, can be ef- 
fected only by cession or delegation. 

E. Duration of Actions. 
1. Role. 

§ 200. Every action must by its nature become extinct as soon as the 
right ceases to the prosecution of which it is directed. But as long as 
the right lasts, it depends on the entitled party, according to general 
principles, whether and when he will bring his action. This was also 
the rule in the older Roman law, i. e. actions generally speaking were 
perpetual {perpetuoi) ; and only in some, especially the praetorian ac- 
tions, a certain term was specified, within which they were to be insti- 
tuted on pain of losing them. These were hence termed actionei 
tempordlesy in opposition to xhe perpettuB.^ In the modem Roman law, 
on the contrary, a term of thirty years is for the most part prescribed 
to every action that before was perpetual;** so that at the expira- 
tion of the legal term, it may be defeated by the temporu excepHo s, 
pr€Ucriptio. This extinction of actions on account of the party's 
neglect to institute them within the term prescribed by law, is called 
by modem jurists the prescription (limitation) of aciionsy* and this is a 
species of the so-called extinctive prescription/ 

fi. Exceptions to the Rale. 

§ 201. The rule of the modem Roman law, that actions become ex- 
tinct in thirty years from the time when the legal right to bring them 
accrues, is subject to the following exceptions : 1. Some actions are 
not, during a certain time, subject to any limitation. To these belong 
actions of the wife for the recovery of such objects belonging to her 
dower as were disposed of by her husband during the continuance 
of their marriage ;» the actions of family-sons {Jiliifamilias), on ac- 
count of their peadia advaUitia^ which the father has unlawfully dis- 

\a) $1. J. 4. 12.— fir. 13. pr. D. Vt. 10. kolzner, Verj. Vol. 2. p. 256 a&qq.—Gdi<^en, 

{b) n*. 26. 33. 58. D. 44. 7.— fr. 189. pr. fr. Gnmdr. zn Pand. VorL p. 63-72.— /ZetnAontt, 

164. D. 50. 17. VoQ der usacapio and pnDflcriptio. p. 832.— 

(c) Gaius, TV, 110.— pr. J. 4. 12. W. H. Puekta, Klagen. $ 41-44. 

(d^ const 3-8. C. 7. 39. — Cod. 7. 40. (/) const. 3. C. 7. 39. — "ex qno jnre com- 

(«) Thibaut, UcberBesitz and Veijahrang, petere coBperant." — const 7. $ 4. C. ibid, 

p. WL—Pfeiffer, Venn. Aafs. No. l.—Dabe- {g) const 30. in fin. C. 5. 12.— Comp. Thi- 

low, Veijinrong. VoL S. p. 135 seqq. — Unter- baut, System dos Pand. &. $ 1024. 
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posed of, daring the continuance of his parental power ;' and the 
actions of pupils while they are impuheres or under guardianship.* 
2. Other actions are extihguished in forty years from the time of their 
accruing. To these belong actions on account of the public property 
and patrimonial property of the ruler ; the actions of churches, chari- 
table institutions, and cities ;' and the actio hypothecaria, in so far 
as it may be brought against the debtor himself kad his heirs.'' When 
an action has been abandoned after a litis cantestatio, it does not 
become extinct until forty years after the last judicial proceedings, 
although it might otherwise have become extinct by limitation in a 
shorter period {prcBgcripHo liiis pefutentis).* 3. Lastly, all the old 
actiones temporales which have alwifys been limited to a shorter term 
than thirty years, are still confined to their former period of prescrip- 
tion/ Here too especially belong all praetorian actions ex delicto ; 
the ifUerdicta for protection against violent disturbance of possession ; 
and also actions for restitution, the actiones cedUiticB, and the querela 
inofficiosi testamenttJ 

3. Special FrincipIeB. 

§ 202. With regard to the extinction of actions by limitation, the fol- 
lowing rules are to be observed : 1. The reason for the limitation of 
actions is founded solely on the negligence of the party entitled, and on 
his omission to prosecute his right ; hence according to the Roman law 
bona fides is not requisite on the part of a defendant who pleads pre* 
scription.^ 2. But according to the canon law all real actions, and also 
such personal actions as seek the restitution of a thing, are not subject 
to limitation, in case the possessor of the thing is in mala fide ; all 
other personal actions for debt, will always be lost by prescription, 
even though the defendant should be m vuda fide} 3. The limitation 

{a) const 4. C. 6. 61.— const 1. $ 2. C. 7. 40. cbnrch still enjoys the rirht to bring actions 

— Nov. 22.C. 24. within 100 years after ue cause of action 

(&) const. 3. G. 7. 39. — " sed pupiUari dtUUe arises, c. 16. 17. C. 16. qn. 3. — cap. 13. 14. 17. 

dimtaxat hvic eximenda sanctionL" The X. 2. 26. — cap. 2. de pnescript in 6to. TH' 

prescription of 30 years commences there- 6ate/, VcrjShmng. $29. 

fore in regard to minors from the time that idi const. 7. <& 1. C. 7. 39. 

they attain paberty. Bat the prescription of \e) const. 9. C. 7. 39.-— const 1. $ I. C. 7. 40. 

acttonen temparalat, to which animpabesis Linde in his and MarexoU's Zeitschrift. Vol. 

entitled, commences at the time of his ar* 2. p. 153. 

riving at maiori^. const 5. C. 2. 41. — Fritz (jf) const 3. C.7.39. — "Hn antem actiones 

in Ldhr's Mag. Vol. 4. p. 284. — Qo§chen, annis triginta continnia extingnantnr, qoA 

Grandr. $. 7L perpetnis videbantur, non ilia qua aniiquU 

(c) const 4. 6. C. 7. 39.— const 14. C. 11. temporibus limUabantur," 

«I. The length of time required to establish (^) JP'- ^- *• ^2.— fr. 28. D. 21. 1.— fir. 8. $ 17. 

a prescription (limitation) against actions fr. 9. D. 5. 2. 

bronght by chnrehes and charitable institn- [k) const 8. $ 1. C. 7. 39. " 8i vero mala 

tiona, was fixed at 100 years by the earlier fide, &c.— See the Editor's note to this section, 

conatitvtions of Justinian (const 23. C. 1.2. — (t) cap. 5. X. 2. 26. <' Vigilanti studio ca- 

No>v. 9.) ; but it was afterwards reduced by vendum est ne malas fidei possessores sinuui 

him to 40 years, Nov. 111. Nov. 131. c. 6. — in pnediis alienis: guoniam nulla antwua 

Acccnrding to the canon lawi the Romish dia^m postesiio juvat aliquem mala Jtda 
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of an action begins only at the time when the right to such action le- 
gally accrues,' and when the plaintiff has it in his power to institute the 
same.^ 4. In actions of thirty or forty years' limitation, the term i» 
always a tempus continuum ; in some actianes iemporetleg it is a Umput 
utile (§ 182) : but in all cases the limitation is not com[deted until the 
last day of the term {SUes novisaimus) has wholly passed.' 5. The 
limitation of an action may be interrupted by the bringing of the action 
itself and the litis contesttUio consequent thereupon '/ or by making a 
protest in the proper form;' or by an acknowledgment on the part of the 
debtor either expressly or tacitly made, within the term of limitation/ 
6- The effect of the limitation of an action consists solely in producing 

pMsatoremt nisi resipnerit, pcwtaoAm se yari: jabemos, omaes penonalea actionca* 

aliena noverit posstdere, cam boos ndei x>off- oaas verbosa qnorandam mterpretalio exten- 

BMBordici non posait. Epherinns enim le- dere extra metas XXX annoram ooDabaEtoTr 

giolator aolam propter vitandam miserorom XXX annoram spatiis concladi: nisi legiti- 

segiiitiem et longi temporis errorem et con- mas modas qoi et veteribas et nostris legi- 

fosionem, primoa tricennali vel qaadrage- bus enameratos est, interraptionem temporia 

nali praBflcriptioni vigorem le^s unposuit. introduxerlt, sola bypolhecaria actione XL 

Nobis atUem tarn in rebus cognttis, mum la- annorom ntento carricaliBk Nemo kaaoe aa- 

tentibua ^acuit nan habere vigorend* Cap. deat neqne actionis famUiaB berciacnnaoB, ne- 

90. X. ibid. ** Qaoniam omne, qaod non est que commnnidividando, neqae finiam rognn- 

ex fide, peocatom est, synodali jndlcio defi- donim, neqae pro socio, neqne farti, neqae vi 

nimns, vt nulla valeat absque bona Me pro- bonoram raptorum, neqae alterios cajoscun- 

seripHo tarn canonica, quam civilis. Uom qae personalis actionis vitam longiorem ease 

generaliter sit omni oonstitutioni atqae con- XXJC annis interpretari ; sed ex quo ab tnilia 

saetndini derogandnm, qooB absqae mortali competitetsemelnaiaestfeiuoniXeTt.ia{siba]a 

peccato non potest observarL U nde opor* sspe reereata^ qaemadmodam in fnrti actiooe 

tet, at, qui pneacribit, in nalla temporis par- dicebatar, post memoratum tempus finiri r 

te rei babeat conscientiam alicne." St. exceptis cmmibas actionibas, licet personales 

Paal's Epistle to the Romans chap. 14. verse sint, <^aflB in Jodiciom dedactSB sont, et c(^nii- 

S3. — Mullenthid, Ueber die Natar des ga- tionaliaacceperantcertamina,etpostea8iTen- 

ten Glaabens bei der Veijahrang. Erlangen, tio tradits sunt : in qoibas non triginta, sed 

1820. $ 23. — UnUrholzner, Verjahrong. VoL qaadraginta annos esse expectandos, ex quo 

1. p. 319. — Walter^ Kirchenrecht. Stn Ed. novissimom litigatores tacaeront, lex nostra 

^58. Concerning the different opinions see: antea promalgaviy — fr. 9. ^ 3. D. 13.7. — 

Thibaut, Venahrang. $ 20. note 4. — Pfeiffer^ Tkibaut, Verjahrang. j 43. — Weber za Hopf- 

1. c. p. 342. — Dabelow, 1. c. p. 899. — tiipfner^ ner. $ 1182. Comp. also : Kratzar^ Obser- 

Comm. $ 1182. — SpangenJber^ in the Archiv vat de controversia: ex quo tempore joa» 

Giy. Prax. Vol. 6. p. 379. and m Hagemann*s quod venditori ex pacto de retrovcndcndo 

Pract Erort Vol. 8. Div. 2. No. 17. — So- competit, ab eo exerceri neqneat. Mayenoe, 

Vtfny, System. Vol. 5.^244 seqq. ^ 1829. 

jfa) const 3. C. 7. 39.— const. 7. & 4. C. ibid. {b\ Hence the role : Agere non valenti non 

"Ulad aatem plus, qoam manitestam est^ carnt prsBscriptio. — Rosshtrt, Dentsdi. Civ. 

qaod in omnibus contractibos in quibos sub &. I. ^ 45. — Savign^f System. VoL 5. ^239- 

aliqua conditione,vel sub die certa vel incerta^ 241. 

stipulationes et promissiones vel pacta ]>o- (e) fr. 6. D. 44. 7. " In (Hnnibns temperali- 

nontor, post eondUionis exitum, vet post in- bus actionibas, nisi novissimas totus dies oaaax- 

BtittUa diei certa vel incerta lapsum, pra- pleatar, non finitor obligatio." l/nierioLs- 

seriptiones XXX vel XL annorum, qua ner, Verjahrang. VoL 1. p. 300. — i>cAr in the 

persoiuUibus vel hypotheeariis actiomlms op- Archiv Civ. Prax. Vol. 11. p. 419. — Scktceppe, 

ponuntur, iniiium accipjunt, Undeevenit, Bom. Priv. R. VoL 1. p. 376. See also the 

nt in matrimoniis, in qaibus redhibitio dotis writings cited above, $ 182. note b. 

vel ante nuptias donationis in diem incer- {d) const 9. C. 7. 39. — const 2. C. 3. 19. — 

tarn mortis vel repudii difierri solet, post const 10. C. 7. 32. — const I. 2. 10. C. 7. 33. — 

conjugii dissolutionem eorandem corricula Unterholznert Venahrang. $ 122 seqq. 



prsscriptionam perscmalibaB itidem actioni («) const 2. 3. C.7. 40. — Lakr's Ma^. VoL 
bus vel hypotheeariis opponendarum ini- 
tiom accipiant" const 1. } 1. C. 7. 40. 



bus vel hypotheeariis opponendarum ini- 4. p. 379. 

' un accipiant" const 1. } 1. C. 7. 40. rf) E. g. const 7. $5. const 8.(4. C. 7. 39 
Ad haec cum nihil prohioet etiam ea, — ^fr. 18. fi 1. D. 13. 5.— const 5. C. 8. 40. — const 



qns aliquam dubitationem aoceperunt cla- 19. C. 4. 21. — Comp. Honfner, Commentar. 
noribiu et oompendioaia sanctionibda reno- Edited by A. D. Weber. ^1182 seq. 
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an exception (exoqfiio^preBscriptio) agsdnst the action* Hence it follows 
that the extinction of the right of action does not imply the loss of the 
whole right on the part of the claimant ; for this can still be made 
available in other ways than by an action,' as e. g. by exception.* 
7* A restitution is never granted in cases where the term of limitation 
is thiity years or longer.^ 

(a) Hence tbemle: Q.Q8e ad agendum flont votest" The folbwiniaf writers agree with 

temporalia, ad excipiendom sunt perpetna. MackeMey in the opinion stated ubove, that 

— fr. 5. $ 6. D. 44. 4. (Fanlus) " Non sicnt de prescription only exUnguishes the right of 

dole actio certo tempore finitnr, ita etiam ex- action and not the right itself: Dondli 

oeptio eodem tempore dandA eat, nam hte Comm. jur. civ. lih. 23. c. S. in nn. — Webert 

ptrpettu) competit : com actor qaidem in saa Nat Verb. $ 92. and in his Beitr. zu den Rla- 

potestate haMat quando ntator sao jnre ; is gen undEinreden, No. 1. p. 6 seqq. 5S seqq. 

antem, cam quo agitar, non habeat potesta- — Tkibaut, VeriUirung. $ 39. — DabeloWf 

tem, quando conveniatar."— const 5. C. 8.36. Verj&hmng. Vol. 2. p. 203. — Gluckf Comm. 

" Licet Unde vi interdictom intra annun lo- Vol. 13. p. 100. 380. Vol. 20. p. 162. Guyei 

com habeat, tamen exceptione perpettia sac- in the Archiv Civ^. Prax. Vol. 11. p. 62. — 

carri ei, qai per vim expolsas post retinait Von der Pfordtent ibid. Vol. 24. No. 4. — 

possessionem, aacteritate jaria manifesta- FVaneke, Civ. Abh. p. 73. — Unterholznert 

tor." — const 6. C. ibid. " Si pactam inter- Veijahrang. Vol. 2. $ 358. — Ronhirt in his 

oessit, in exeepHone sine iemporis prajinir ZeiLschrift No. 2. p. 156. VoL 2. No. 3. — So- 

Hone de dtdi r^ieare potesr—^yoMiL 3. C. vigny, System. Vol. 5. p. 376. $^ 847-8. The 

8. 31. "Intelligere debes vincala pignoris opinion that prescription extingaishes the 

dararo personali actione sabmota." — fr. 3. right itself is maintained by Korit Veijsh* 

D. 44. 3. compared with fr. 59. D. 81. 1. rang. $ 52. 95. SommeTf Rechtswissenschaft- 

— fr. 8. cit (Marcellas) " In tempore consti- liche Abh. Vol. 1. No. l.—Linde, Lehrb. Civ. 

tato jadicatis an intercalaris dies proficere Process. 2d Edition. 6 156. Notes 12, 13. — 

jndicato, necne, debeat <iasritar: Item de IVening, Civilrecht 43. 355. — Ifihr in ibe 

tempore, qao lis peril 1 sic sine dabio existi Archiv Civ. Prax. Vol. 10. p. 70. — Heimbtxch 

mandam est, at aactam litis tempas interca- in the Z. f. Civ. R. a. P. Vol. 1. p. 436. — 

lari die existimetor ; velati si de asacapione Vermehren, ibid. Vol. 8. p. 319. 337. and Bit- 

sit qosBstio, qom tempore constitato expleri chel, Ueber die Wirkong der Klagenver|&h- 

solct : aat de actionibas, qae certo tempore rang. Marbarg, 1832. Idem, in his Civil- 

finiantar, at asditis pleroe^ae actiones ; et rechtliche ErorterangeiL No. 3. in the Ap- 

si qais fundam ea le^ vendiderit, «/ nm t» pendix. — Thibaut, System. 7th Edition. 

diwuM triginta prettum esset soluium, in- $ 1056. 1062. at least in regard to the pre- 

emius esset fundus, dies intercalaris pro- scriptio longissimi temporis. 

ficit emtori: mihi contra videtar. — fr. 19. {b) const 3. 4. C. 7. 39. — Unterholzner. I.e. 

pr. cit (Pomponios) " Si pcsnae caosa ejas, Vol. 1. $136. 137. — Burchardi, Von derWie- 

cai debetar, debitor liberatos est, naturalis dereinsctzong in den vorigen Stand. Gottin- 

obligcUio manet, et idea soluium repeii non gen, 1831. p. 135. 

* The Roman law distinguishes between the foar following kinds of prescription : 1. 
Usucapio, and praseriptio longi temporis often or twen^ Years, which is analogoasto 
the usucapio, and was introduced Tor things not susceptible of usucapio. 2. Pra- 
seriptio immemorialis s. indcfinita, 3 . Amissio servilutum per non usum. 4. Ex* 
tinctio nctionum per deeursum temporis legibus dejiniti (generally of thirty or for^ 
years, but sometimes more and sometimes less). Tne return of a sum paid on account 
of a gaming-debt, for instance, might be claimed even until the expiration of fifty years ; 
and on the other hand, the querela inojficiosi testamenti or inofficiosa donoHonis, and 
the action of the state on account of smuggling, expires in five years; the pnetorian rea- 
titutbn, in four years; the actio quanti minoris, m one year; and the redhibitoria, in 
six months. 

That which characterizes every prescription is, that an actual is converted into a legal 
condition by the lapse of a certain time, whether such lapse of time establishes rights or 
destroys them. Tne principal distinction now made with respect to prescription is the 
division of it into acquieUive and extinctive prescription (praseriptio acquisitiva et 
extinctiva), according as the acquisition or extinction of a right is made the immediate 
consequence of the lapse of time. The Prussian law very appropriately terms the 
former prescription by possession^ and the latter prescription by non^ser. These an- 
swer the formertothe preseripaon^lhidlalti&r to the/tmt/a/ionof the English commoulaw,. 
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II. LitiB Contestatio.' 



§ 203. 1. The liti3 catUestatio was, in the older Roman proceedings, a 
bilateral act of the parties. For when the plaintiffhad announced (edOe- 
rat) the action which he intended to bring, and the prastor had granted 
the same, a day was then designated for the discussion of the matter. 
At the day appointed, the plaintiff stated his cause of action ; and the 

Ja) Cod. 3. 9.--DoneUi Comm. jur. civ. KeUer, Ueber Litiflcontestation und Urtheil 

lib. 24. c. 1.— mncA&r, Diacrimen inter liiia nach class. Rom. RechL Zurich, 1827.— ;Sm- 

contestationem jure veteri et hodierno. Leip- tenis in ZuUbein's Jahrbucher. Vol. 1. Na 7. 

we, 1751.— FoM&r, Diss, de Utis conteslatione --Zimmem, E. Q. VoL 3. $ 118 seqq.— Afa^er, 

Romanorum. Tubingen, 1808. — Oluek, Von der Litiacontestatio. Stuttgart, 1S30.— 

Comm. A ol. 6. $ 499.— Gddsckmidi, Ueber Danz, Diss, de liUs contestation^ qxm fiiit 

Liiificontestation und Emreden- Frankfort, tempore legis actionum. Jena, 1831. Setk- 

;5i:~"r^^?i?^*®«*™e subject Munich. mantirHoUveg, Process des sink. R. E. p. 

18S7.— Ltn<fc,Abh.ausdemCiv.Proc.No.l.— 258 aeqq. 



As regards the pratcriptio aetionum, according to the Roman law, the iiiet« lapse of 
time was suflfcient to protect the defendant against any sabsequent suit The canon 
law, on the contrary (cap. 5. 20. X. 2. 26.), requires Ae defendant to have been in bona 
Me dxmng the whole time of the prescription. Many understand this precept 
of the canon law as applying to acquisitive prescription alone, and not to the prescrip- 
^n of actions. In practice, however, bona fides has always been regarded as requisite 
• li ™^^^^^''^« anti in extinctive prescnption : and justly so, for the passages here 
rated from the canon law make bona fides a requisite to every kind of prescription. The 
French law (Code Civil, art. 2262), however, does not require good faith in him who 
seeks to avail himself of prescription against an action. 

Limitation begins from the moment when the right of action has arisen (actio natd). 
A right of action arises, i. e. becomes legally capable of being prosecuted without any 
uung larther, as soon as the obligation is due, e. g. as soon as Uie condition agreed upon 
isaccomphshed or the time appointed has arriv^, or e. g. as soon as the debt is psdd 
off andthe return of the pawn may be demanded ; or in bilateral obligations, as soon as 
the i)eiformance is completed or at least tendered on one side. When the running of 
the time of limitation is interrupted, all the time which has already ekpsed is wholly 
lost; m order to become entitied to tlie exeeptio praseriptionu, we most accordingly 
begm the tmtn anew from the time of the interruption. And hereby an interruption is 
essentially distinguished from a suspension of prescription. This latter may indeed 
tander the beginning of a prescription : m case, however, the prescription has ahready 

begun. It has no effect on the time nlnon/iv oior^o^wi u^-.* ».«i., i,:...]^... :*. ... j: 

long as the impediment remains ; e, 

justUium (when the courts are clos^ 

vay of which I am prosecuted falls Xu a mmor, or wnen me mmg assumes me quality ot 

a dw before the penod of prescription is completed: in these cases tiio prescription 

^^jj^f'^'t^^*^ ^^^^) as long as the minority or the marriage continues. The 

ptomtiff s absence or ignorance of his rights does not hinder tiie couree of prescription. 

iheinterruption may beeffectedby either ofthefoUowingacts: 1. The defendant's 
TCKn^ledgment of the debt, e. g. by paying interest, furnishing sureties, giving a pledge, 
«^ Here a limitation could take place only m case tiie creditor should suffer the whole 
term ot prescnpfaonto exptfefrom thetime of interruption. 2. The service of process (com- 
munieatio Itbellt) upon the defendant The Pnissian law attaches this effect to tiie mere 
orrngmg of the cause before the court ; and the same may be said of the common law 
^ OenMny as regards the filing of claims in cases of bankruptcy. According to the 
JKoman Uw, it was necessary that the litis eontestaiio should fbUow (J 203). 3. A 
mere demand of payment (interpeUatio) will not suffice to interrupt the prescription ; 
and even aprotestauon will be held sufficient only where the plamtiff'has no other 
means at his TOmmand. But in such cases of necessity, a judicial protestation is suffi- 
cient, if e. g. the defendant be absent : and even one made extr^udicially will suffice, if 
tne plamtift cannot obtain access to a court. 4. Mala fides superveniens of oour«e 
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defkidant answered thereto, either confessing the facts which formed 
the ground of the action (pmftMUi in jwri)^ or denying them, or else op- 
posing exceptions by which he sought to defend himself against the 
action (§ 204). All these acts taken together,* that is the plaintiff's 
statemetat of his claim and the defendant's answer thereto, were termed 
LITIS coNTBSTATio." By moaus of the liti9 canlegUUio the suit came 
to be pending {lis pendens); and to this Tery important consequences 
were attached, of which especially the following are retained in the 
modem Roman law : a, Erery kind of prescription becomes thereby 
interrupted, the limitation of actions as well as the usucapio on the 

(a) The term litis eontestatio aroie from toUitnr: nee ti litem actor ex prima eoniette- 

the old Roman cnacom aocording to which iur ; denitjue meliore vel deteriore facto sine 

the plaintiff in opening the proceeding culpa debitoris postea fondo, pnesena mati- 

called apon the by-standere to act as wit- matio fnndo petito recte consideretnr: in al- 

neascis which act was called anlettari or eon- ten. rero ea astimatio veoit^ que aecnndiB 

testari. FesLun dc verb, signif. anb voce: stipnlationis tempore fuit." — ^fir. 3.^ 10. D. 46. 

contestari. Therefore it is always said of 7. — fr. 11. pr. D. 13. 7.— fr. 35. 9^2. D. 12, 

the plaintiff: actor litem contostatur. fr. 28. 8. so likewise in the const, nn. C. 3. 9. 

*D. 46. 2. (Fapinianos) '* Fundom Come- " Inter litem oontestatam et editam actionem 

lianam stipalatns, qoantifnndas est, postea permoltnm interest iMeniMtuneeontettaUi 

Btipnlor; 81 non novandi animo secunda sti- videturt cum judex per narrationem negotH 

pnlatio facta est, cesaat novatio: secunda cawtam audire ccBperit." — Nov^. 96. c. 1.— Of 

vero stipnlatio tenet, ex qua non fundus^ sed the defendant, on the other hand, it is said: 

pecnnia debetnr.' Itaquesireus promittendi judicinm accipit fr. 28. $ 2. D. 5. 1. — Comp. 

mndnm aolvat, secunda stipnlatio jure mm MarHn, Civilprooess. $ 143. 



IntermptB the prescription, since the canon law has made bona fide t a requisite to every 
prescription, and demands good fiiith thronghoat, from first to last. 

The view taken in the text (see No. 6.), that limitation does not destroy the whole 
legal right of the plaintiff, seems to be erroneous, although it finds many advocates. In 
justification of this view, it is affirmed that the exception which remains is something 
wholly different from the action ; that the brings of an exception does not depend ou 
the choice of the party, but depends on the acuon s having been instituted ; and conse- 
quently that the exception cannot be disallowed as a punishment for negligence. This 
coarse of argument is decidedly faUaclons. For the principal object in view in intro- 
ducing the limitation was to effect a finis lUium : this aim would be entirely frustrated, 
the unsettled state of things transmitted to succeeding generations, and the debtor placed 
in a very nnfiivourable position as regards the proof ox his dischargee, if the creditor were 
allowea an unlimited period for the enforcement of his right Moreover, it ia distinctly 
declared infr. 5. D. 41. 10.— fr.6. D. 44. 7.— fr. 37. D. 46.^.— fr. 25. $ 1. D. 47. 8.— 
const 5. C. 8. 6.— const 9. C. 7. 39. and Nov. 8. that by the prsescriptio longissimi tem- 
poria the entire right is always lost, and that the debtor becomes perfectly free from the ol>- 
Cgation ; this is likewise stated to be tlie case in the prescription of a shorter period, where 
the creditor, besides the exception, had also a right of action. This view prevails in 
practice, and has also been adopted in several modem codes. Code Civil^ art 1234. 
2219. Austrian Code, $ 1479. $ 1499. Prussian Code, I. 9. $ 501 seq. \ 564. 

* In consequence of the dissolution of the or do judieiorum privatorumf the litis con' 
testatio was no longer the concluding act injure which separated the 9'u« from the ju- 
dicium ; it then became applied*, by way of analogy, to tlie altered system of pro- 
ceeding, and the lis was considered to be contkstata post narrationem propositam 
et coniradictionem objeetam. Thus, litis eont€st€ttio was used only to denote the legal 
quality which a suit assumed through the plaintiff's statement of his case and the de* 
tendaut's answer thereto; but it was afterwards applied to the statement and the 
answer themselves {Nov. 96. c. 1.), and this application of it has been retained in the 
canon law (c. 54. X .1. 6. — c. un. X. 2. 5.). In Grermany, however, the term litis eon- 
testatio has been used from an early period to signify merely the de/cndaiWB answer. 
Baper, Vortrage uber Civilprocess. p. 240 seqq. 
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part of the defendant,' h. The object of the suit becomes thereby & 
re» litigiosa, so that the plainti£f is no longer entitled to transfer his 
claim to another; nor is the defendant allowed either to alienate 
or make a change in the thing for the recovery of which the ac- 
tion is brought against him.^ The court before which the litis contcstaiio 
has once taken place, will remain competent for the continuance of the 
suit, even though ihe forum of the defendant should become changed;' 
the defendant who contested a suit before an incompetent court with- 
out making use of the exceptiojudicis mcompetaUiSf cannot avail himself 
of this exception after the litis contestation because the latter implies a 
prorogatio jurisdictionis^ or voluntary submission to the jurisdiction of 
the court.'' d. The defendant acquires the right of instituting a cross 
action against the plaintiff in the same court wherein the first action 
was brought, even though in regard to the plaintiff the court should 
otherwise be incompetent/ c. From the time that the suit is contested, 
every possessor, though he may have been previously a bona Jidg 
tenant, is treated as a possessor malcB fidei with respect to the omads 
causa, which is to be restored together with the principal thing/ 
J\ Actions which would not otherwise survive either /or or against 
heirs (§ 199), acquire this quality in consequence of the litis cotUestatioJ 
2. In Germany the term litis contestatio is now employed merely to 
signify the anstoer of a defendant to an action brought against him, i. e. 
his distinct answer upon the facts alleged by the plaintiff as the ground 
of his action. Such an answer {litis contestatio) may be of an affirmative, 
negative, or mixed character. Its aim is to ascertain and to establish the 
true point of controversy between the parties ; whence it is also called 
the fortification of the controversy. The effects attached to the Roman 
litis contestation which were noticed above under the subdivisions a. and 
«., have been transferred by the German law to the first decree of the 
court upon the action ; and they therefore take place as soon as the de- 
fendant has been served with a copy of such decree, and of the 
libel exhibited. But^ as to the transmission of the action to the heirs 
(see above, undery!), this still continues to bo dependent on the suit's 
having been previously contested.* 

(a) cOMt 9. C. 7. 39.— const 10. C. 7. 32.— {c) fr. 19. pr. D, 2. 1.— fr. 7. 30. 34. D. 5. 1, 
const. 2. 10 C. 7. 33.— coiisl. 2. C. 3.19.— —cap. 19. X. 2. 2.— cap. 20. X. 1. 29. 

const 3. C. 7. 40. In regard to usncapio the {d) fr. 51. 52. pr. D. 5. 1. — const 13. G. 8. 

following are of another opinion: u titer- 36.— «ap. 19. X. 1. 29. 

holzner, Vcrjahrnng. Vol.2. $ 186.— -Buck- {e) Nov. 96. c. 2. $ 1. — cap. 3. dc rcscriptis 

koUz, Versuche. No. 11. But in opposition in6to. 

to const 2. C. 3. 19. " tanqvara lite con- {J) fr. 20. & 11. fr. 25. $ 7. fr. 40. pr. D. 5. 3. 

testata." On the pnescriptio litis pendentia, — 4r. 20. 45) D. 6. 1.— fr. 2. 34. 35. D. S2. 1. — 

aee above, p. 201. note e. const 1. ( 1. C. 3. 31.— <:onst 22. C. 3. 32. 

(b) Dig. 44. 6.— Cod. 8. 37.— fr. 13. D. 10. {g) $ 1. J. 4. 12.— fr. 26. 58. D. 44. 7.— fr. 
2.— tr. 12. D. 6. 1.— Nov. 112. c. 1.— Clem. 2. 87. 139. 164. D. 50. 17.— const 5. C. 3. 28. — 
ut lite pendente (2. 5.).— Spangenberg in the Cod. 1. 20. * 

Arehiv Civ. Prax. Vol. 9. p. 406. Comp. (A) Oesterding, Irrthumer. p. 125.— 7%t- 
alao Bulow, Abh. Vol. 2. p. 318. bcuU, Byatem. $ 68. and Broun on the aame. 
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III. Exceptions.* 
A. Tkeir N€Uure, 

§ 204. The defence of an action, according to the Homan law, could 
be effected in different ways, viz. 1. Either by a simple denial of the 
. facts alleged as the ground of the action ; and this is merely a nega- 
tive litis corUestatio (§ 203). 2. Or by the introduction of new facts 
(as e. g. that the debt has been paid or released by acaptilatio), by 
means of which the plaintiff's claim, although it might ha^ve been ori- 
ginally well founded, was afterwards destroyed ipso jure, i. e. by vir- 
tue of the jus civile, so that an action was no longer tenable \^ of which 
the judex was obliged ex officio to take notice, even if he had not 
been directed to do so by the formula judicii, 3. Or lastly, by the 
defendant's appealing to facts which, although they did not ipso jure de- 
stroy the right of action, yet were designated by the pi*aetor to be those 
on account oi which he would protect him against the action (" quia, 
iniquumforet eum condemnari;** as for instance when he could allege 
that he was led into the transaction by force or fraud, or that the debt 
was remitted to him by a simple pactum de non repetendo). Now, 
such means of defence as the praetor granted, from reasons of equity 
{ex aguitate) against an action founded on the jus civile, and which he 
each time especially prescribed for the consideration of the judex in 
the formula judicii, were alone called in the Roman law exceptiones s. 
prcBScriptianes, The action in such case was not destroyed ipso jure, but 
was rendered ineffectual by means of an eooception (per exceptionem, ope 
exceptionis.y The meaning of exccptio, as this term is now employed 
in Germany, has a much wider extent ; for, by exception is under- 
stood, in contradistinction to litis cantestatio, any objection of the de- 
fendant by which he alleges a new fact in order to defend himself 
against the action; no matter whether the fact be such as, according 
to the Roman law, would have destroyed the action ipso jure, or would 
have defeated it per exceptionem,^ 

(a) Qaiu»t rV. 116 eeq. — Inst 4. 13. — Dig. quod non debneras proraittero, palam est, 

44. 1. — Cod. 8. 36. — Dondli Gomm. jar. civ. jure nivili te obligatam esse : et actio qua 

Lib. 22. and the writings referred to m ^ 193. mtcnditar, dare te opportere, efficax est : sed 

note a. — Geaterdingt Nacbforschun^en. p. iniqanmest te condemnari Ideoqne dfttar 

187. — iCna^T^Te, Entwicklang des Begriffs tibi excepdo quod metnscansa, autdolimali, 

der Exceptioncn. Manich, 1835. — AUfrecfU, ant in factam composita ad impagnandaxn 

Die Exceptionen des gemcinen deatschcn actionem." $ 2-5. J. ibid. — ZimTnem, R. G. 

Civllprocesses. Munich, 1835. — Rosshirt in Vol. 3. $ 91-95.— fi^erf Instimtionen dea 

bia Zcitschrift. Vol. II. No. 3. Civilprocesaea. p. 92 aeqq. Idem, ObservatL 



{b) Gaitu, III. 168-181. ad Gaium. c. 22 seq. 

{e) Gi ' - - 



{e) Gcttutt, IV. 1169eq.— $ 1. J. 4. 13. "Xer- {d\ What is now called the exeepiio «o2m- 
bi gratia, si meta coactas, aut dolo indactas, tionts, was therefore no exoeptio in the aeiue 
aat errore iapsoa, stipulanti Titio promisisti, of the Roman law. Gaitit, ilL 168. 
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B. Their Diferent Kindi, 

§ 205. The exceptiom^j in the original meaning of the Roman law, 
are founded, with respect to their origin^ on the praetorian Edict ; in 
later times such exceptions were also introduced through leget and 
BeTiatuscanstdta : whence their division into civiles and prcUoria 3. hcno- 
raricB/' 2. With regard to their effect, they Eire either exc perenUorice #. 
perpetUfB, when they destroy the action either wholly or partially for 
ever ; or exc, dilatorice s. temporales, when they are designed only as a 
temporary defence against the action.* 3. With respect to their ^• 
ject, they are either eacc. in personam conceptce s, persona coliarenies, or in 
rem coTicepta s, rei cohcercntes; according as they are either eminently 
personal, and hence can be alleged only by the person himself to whom 
they are granted by law, or as they are connected with the legal rela- 
tion itself on which the suit is founded, and accordingly maybe alleged 
by any one interested in the case, and more especially by the heirs and 
sureties of the principal debtor.^ ' 

C. Their Duration. 

§ 206. Exceptions are not regularly subject to extinction by prescrip- 
tion, since they cannot be made available until the opposite party has 
instituted his suit.'' This holds good not only of those exceptions which, 
according to the nature of the right on which they are founded, can 
never be enforced otherwise than as exceptions,' but also in cases 
where the right on which they are founded might have been prosecuted 
by means of an action, which however has become extinguished by 
limitation/ Still there are some exceptions which become extinct af- 

ia) Gatue, IV. 118. — $ 7. J. 4. 13. qnuimandatijadicio redditarns estiip, qnod ii 

[b) Cicero de invent. II. 20. — Gaius, IV. pro eo solverint. Q.aa ratione etsi de non 
130-135.— ( 8-10. J. 4. 13. and Theophilus petenda pecnnia pactos qnia cam zeo fiierit, 
on the same. — fir. 3. D. 44. 1. " Exceptiones placnit, perinde saccurrendtim esae per ex- 
ant perpelme et perenUorue sunt, ant tempo- ceptionem pacti convent! illis ^uoqae, qui 
rales el diUUorue. Perpetwe cUque peremto- pro eo obligati eaaent, ac si com ipsia pacta* 
ricB sunt, qaes semper locum habent, uec evi- easet, ne ab eis ea pecania peterctar. Same 
tari possunt, qualis est doll malt, et roi jadi- quadam exceptionet non toleni his aceommo- 
cats, et si quid contra leges senatusve con- ZarL Ecce enim debitor, si bonis sais cm- 
sultum factum esae dicitur; item pacti con* seritet cam eo creditor experiatar, defcndi- 
venti perpetui, id est, ne omnino pecania pe- tur per exceptionem : " nisi bonis cesserit." 
talur. Tcmvoraies atqiie dUaiorieB Bxint, qum 6ed face exccptio fidejussoribas non dator; 
non semper locum habent sed evitari possont : ideo scilicet, qaia qai alios pro debitore obli- 
qoalis est pacti conventi temporalis, id est, gat, hoc maxime prospicit, at cum facoltali- 
ne forte intra quinquennium avatar. Pro- bus lapsus fuerit debitor, possit ab iis quos 
curatorite quoque exceptiones dilatoriie sunt, pro eo obliffavit, suum consequi." 

qusB evitari poasunt" — Zimmern, R. G Vol. {di fr. 5. } 6. D. 44. 4. — const 5. 6. C. 8. 36. 

3. 6 95.—Rosshirt, Zeitschrift. Vol. 2d. p. 297. -^Unterholzner, Verj. Vol. 2. } 156-160. 

(c) fr. 7. D. 44. 1.— fr. 24. 25. D. 42. 1.—^ 4. (e) £. g. the exceptio solutionis and padi 
J. 4. 14. ** Exceptiones auiem, quibus debitor de non petendo. 

defenditur, plerumque accommodari soIctU .(/) £. g. the exceptio redhibitoria. fr. 2. D. 
ettam^fidepusoribus ejus, etrecte .- quia quod 44. 3. compared with fr. 59. pr. D. 21. 1. Con- 
ab iis petitor, id ab ipso debitore peti videtor tra, Pfeiffer, Fract AusL Vol. 3. p. 73. 
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ter the lapse of a certain time,' even though the action to which it might 
have been opposed be not instituted within that time.* 

{a) To xbeae belong the extxptio non n«- petunia ; none of which hotrever are exeep- 
merata pecunia, the exceptio dotis cauitesed tion» in the present acceptation of the term, 
non nutncrtUa, and the exceptio non ioluUe as iUnatratea by the Editor in the note below. 



* The osoal distinctioiifl that are made in exceptions are stated with safficient clear* 
nessin the text. But in order to a fullunderBtandiug of the nature of exceptions, it will be 
well to sive in this place a few historical obsenrations. To the old Roman law, exceptions 
were wholly unknown. But when the legit acUonee had ceased, and the litigaiio perform 
mnlae had taken their place, the prectorsoon became impressed with the necessity of taxing 
into account those facts and circumstances which forced him to regard a condemnation 
of the defendant in oonfonnity with the rigour of the law, as unjust. Instead therolbro 
of enforcing the jve civile unconditionally against every defendant, the pnetor began to 
admit exceptions to this rule {exeeptionee'^m the literal meaning of the term). Tnus in 
the formula which he gave to the judex, he instructed the latter, when the proof in 
tapportof the action was complete, to pass sentence of condemnation, " except when" 
(extra quam si, &c. ) this or tnat fact allesed by the defendant was found to be proved. 
In this manner the term exceptio was apiuied only to fiicts which would serve to destroy 
the plaintiff's right upon equitable grounds ; and not to those which had this effect 
already ipso jure (i. e. by tfae^'utf civile), as e. g. soluUOf novatio, &c. In the old jut 
civile f and before the time of the pnetors, there were no exceptions, and there was no 
need of the pneior's assistance ; smce the judex was obliged to observe the provisions 
made by the jut civile for the defendant's protection. Originally, therefore, ine excep- 
tions were granted by the prmtor on request in single cases, as a protection against the 
rigour of the jus civile, and uie judex was expressly referred to them, i. e. he was directed 
to take them into consideratioQ, in case the facts on which they rested were proved. It 
was only in the honccjidei actionet that the defendant had no need of praying for the ex- 
preas insertion of his exceptions by the praetor in the formula j ndicii , because the lat- 
ter made it here always the "general" duty of the ^'tt<2e;r to decide se<:ttA<2«m aquum et 
honum. (Judicium bonte fidei continet in se doU mali exceptionem; or, Doh excep- 
tiones bome fidei actioni insnnt: i. e. in these actions ihe judex had to take coffnixanoe 
of all the grounds of defence ex boTtaJide of the defendant.) By long continoea use, in 
the course of time, certain exceptions became established in such a manner that the 
granting of them ceased to depend merely on the will of the pnetor, but was in soma 
measure compulsory upon him. The iut civile itself now be^an to introduce excejv 
tions (as e. g. the exc. Scti Macedonian], the exc. Scti Velleiani), and thus we find 
Gaius treating of the distinction between the exceptionsof the preetorian and those of the 
civil law. Justinian retained the name exceptionet, although tne term had then entirely 
lost its original signification ; for the exceptiones which according to the older law were 
to be prayed for oy the defendant before the litiscontestation toox place, and were to be 
inserted by the pnetor in ^e formula, no longer depended on the pnetor's ^nmt, after 
the separation of the proceedmgs into jut and judicium had ceased, in the tune of Dio- 
cletian and Maximian. 

The nature of an exception, as understood at present, is entirely different from that 
of the Roman exceptio. Practitioners indeed frequentiy consider as an exception all that 
is called so, whether in the Boman or canon la w,or in the ordinary langnageof practice ; but 
' this leads to no other result than confusion, insomuch that it has been attempted to apply 
this name to every conceivable objection or assertion of the defendant. Thus, for instance, 
the assertion that the plaintiff on his part lias not fulfilled the contract, is called exceptio 
non adimplcti contractus; this however is clearly no exception, but only a denial of one 
of the essential facts belonging to the plaintiff^s ground of action, the proof of which 
conjsequenUy rests with the plaintiff. So too the so-called exctpHonet deficientis legi* 
iimationis ad causamand deficientis juris agendi, are no exceptions in the true meaning 
of the term ; for, bv the former the defendant only denies that the piaint^ff" has the lignt 
of action, and by the latter that the claim entities to an action at all. As exceptions in the 
stricter sense, we now regard all those independent fiicts ( /aeto nova ) by means of which 
the defendant represents the plaintiff's right either as destroyed for ever (exceptio 

14 
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IV^ Replication and Dnplication, 

§ 207. In like manner as the defendant may defeat an action by 
means of an exception, bo the plwntiff may render an exception of no 
effect, and maintain his action, by interposing a repiicatian {replicatio), 
that is by alleging new facts which destroy the exception opposed to 
his action.* The defendant's answer to the replication is called a 
dupHoaticn (duplicatio) ;^ the plaintiff's reply to this latter is termed a 
triplicalian (triplicaUo) ; and the answer of the defendant to the last, 
quadruplication ; and so on.« la the ordinary process the sUge of 
allegations is usually closed by the duplication ; though it may be ex- 

{a) fr. 2. i 1. D. 44, 1. (Ulpianiu) " RepU- [e) ^ 2. J. 4. 14. "Bt u rarsos ea prima 
eationes nihil aliud sunt, quamexcepiioties,ei fiicio jasta vidcatar, eed propter aliqnam 
a parte adoru veniunt : qtue qtiidem idco causam actori iniqae noceat, rursas^lia alle- 
necensariffi stmt, nt exoeptiones excladant; gatione opus cat, qua actor adjuvetur: qu^i 
semper cnim replicado idcirco objicitur, at dicitur triplieaiio."^-ir. % $ 2. 3. D. 44.1. 
exceptionem oppognet" — fr. 22. 1. ibid. (Faa- (Ulpiairas) " Iliad tenendom eat, oxnnem ex- 
las) "B^epUcaiiocfltcontrariaexceptio^qaaai ccptbnem vel repUcationem exclaaoriam 
exoeptioais exceptio," See especially pr. J. esse: exoeptio actorem excladit, replioatio 
4. 14.— fr, 9. ^ 4, D. 12. SL^Gaitu, IV, 126. ream. $ 3. 8ed cootrm repUcationem dapli- 

{b) & 1, l- 4. 14. " Eursos interdam eveniL catio, et ooatra duplicationem solet dari tri- 
nt replicatio, que prima facie jasta est, im- plicatio, et contra tiiplicationem ramu quar 
que noceat vlaod cam accidit, alia allega- araplicatio; etitadeln<2epBmaltipUcantarIlo• 
uoDe opofl est, adjavandi rcigratia, qwt du- mina, dam aat reus aat actor otgicit" — Ga- 
pUcatio vocaiury—Gaius, IV. 127. tut, IV. 128. 



perenUoria)t or as not er^foroible for the time being- (ere, dUaforia), Hence it is no 
umger of any consequence whether such exception had its origin in the jut civile or 
pratoriumt or indeed whether the Roman law regarded it as an exception at all or not. 
Therefore aooording to the more correct theory, novation, payment, composition, and 
oompensation, for instance, are to be oon8idere<f at the present day as exceptions; while 
on tne contrary the Roman so-called ** excepiiones Scti Maecdotdani, Velleianif &c 
are not exceptioas in the modem acceptation of the terra. 

Actions and exceptions agree in this respect, that they are founded on independent 
declarations of facts made by a party, and which incase of denial are to be prored. Qui 
agit, probetre oporlet : and it is with resj[)ect to this particularly that the principle 
holds good, Retu exeipiendojU aetor^ With this last the legal maxim, Favonxbilioret 
aunt parte* rei mam cu^orisy is not inconsistent; for this rule refers principally to a 
case of doubt, where sentence must be given in &vour of the defendant (/a duhio 
pro reo ), and to the advantages which belong to the position of the party who is attacked, 
one of which is e. g. that the plaintiff must first produce the evidence necessary to sup- 
port his case, and that when he cannot do so, the defendant is to be acquitted, withoat 
inquiring whether the latter would have been able to furnish tihe proofs requisite on his 
side or not On the other hand, aa oasenlial distinction between actions and exceptions 
is to be found in their respective aims ; the former being brought to procure a judicial 
condemnation and compulsion to « perfonnance or acknowteaj^nent, while the latter 
is designed to procure an acquittal merely. The Prussian law allows and enjoins upon the 
judge to snpply «:b officio the exception of prescription and the other so-called " excep- 
tionee juris" in case the defendant does not appeal to them. But according to the 
common law of Grermany, the iudge is not entitled to do so, except in the single case 
where the exception is fatal to the legality of the proceedings, as e. g, the exceptio deil- 
cientie legilimoHonie ad proceeaum (the attorney's want of authonty to represent mo 
plaintiff), or the exe. defidentiefundamenU agendi legalit (the want of a legal ground 
^actkni)* 
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tended still farther than even a quadruplication. This rule, however, 
applies to^all cases, that the defendant must have the last word. 

The replications, duplications, and all further replies of the parties 
to one another, must in general be regarded as exceptions, and hence 
as not subject to limitation ;« still a right of action which has become 
extinct by prescription can no longer be employed as a replication.^ 

y. Res Judicata. 

§ 208. 1. In like manner as the litis cantesteUio formed the conclusion 
of the first stage of the old Roman proceedings, the res judicata formed 
the close of the second stage; and on it was founded the execuiiim 
which was obtained by means of the actio rei judicata.^ 2. In the law 
of Justinian its place is occupied by the ^naljttdgment of the examining 
judge himself {sententia, definitiva sententia), as the former separation of 
jfis wnd judicium had disappeared long before ; and in Germany with re- 
spect to civil causes, the same judge who has the examination of the 
case, is required also to determine it by pronouncing the final sentence.' 
The effects of a res judicata are these: viz. that it produces, a. a formal 
truth {res judicata pro veritate haheiur), that is to say, the decision is 
placed beyond objection, and constitutes the law between the parties ; 
and, h. an exception {exheptio rei judicata), by which a party may defend 
himself against other claims from the same cause (§ 198). 

CHAPTER IV. 

EXTRAORDINAaV PROSECUTION OF RIGHTS. 

The Roman law contains two remedies which are distinguished by 
the peculiar proceedings to be observed in making use of them. These 
were especially employed for the purpose of preserving or restoring 
legal relations which already existed or had existed, and were termed 
interdicta and restitutiones. The interdicts are designed to prevent vio- 
lence, disorder, or injuries ; and the restitutions, to preserve the reason 
and equity of the law against the strictness of the jus civile. 

♦INTERDICTS. 

§ 209. The interdicts were formulas by which the proper magistrate, 
on the motion of the plaintiff, imposed an injunction or prohibition on 
the defendant.* They originated in the imperium of the prsetor,-^ and 

{a) ft. 3. $ 1-3. fr. 22. $ 1. D. 44. 1. — const (^ Bethmann-HoUwegt Process de? sink. 

6. C. 8. 26. R. R, p. 272. 

(ft) fr. 9. $ 4. D. 12. 2. le) Oaitu, TV. § 139.— pr. J. 4. 15. 

(c) See the works cited, p. 204. note a. ; tnd (/) Frsotor ant proconsul anctoritatem sur 

comp. Martin, Civilproc. 9 109. 254. am finicndis controversiis prsBponit. 
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were made use of in all the departments of the legal system, especially 
where actions could not be maintained: thus they were employed 
with regard to public places, roads, and rivers ; ' and in the private law, 
they were used for the protection of personal as well as real rights. 
They were applied furthermore to pauesnan, sometimes where no aeUo 
would lie,^ and sometimes concurrently with actions for obtaining pos- 
session.^ They also afforded protection for those rights with regard 
to which possession was not assumed to exist, e. g. for rights of pri- 
vate way.'* The sphere of interdicts is so extensive, that they were 
more frequently used by the praetor than were the regular actiones. 
The forty-third book of the Pandects is entirely devoted to tlie doc- 
trine of interdicts. In general they are either prohibitotia, rcstituioria, 
or exhilfitoria ; they ai'e also divided into passessaria and non-posaessoria ; 
and are ei^erjudtcia simplicia or duplida.' 

Under Diocletian and Maximian they approached nearer to the 
nature of actions, because the magistratus then proceeded even in 
ordinary suits without appointing a judex; and because only this 
material distinction remained between them, that in the cases where 
interdicts were employed the magistrate proceeded somewhat more 
summarily than in actions/ It was a natural lesult therefore that the 
proceeding by action should obtain the predominance, and that many of 
the interdicts should fall into disuse. Those which were retained (§ 251 
seqq.) were still applied in the spirit of the old system. 

RESTITUTION. 

A, Oenerul Principles, * 
I. Its Nature. 

§ 210. The Roman restitutio in tniegrum, or restoration to the previous 
condition, was nothing else than the prsBtor's annulling a transaction 

fa) fr. 1. pr. fr. 8. J. 1. D. 43. 1. (fi fr. 9. $ 2. D. eodem. 

{b) Interdicta retinendn et raonperands (e) fr. 2. pr. D. eotL-^AfWenbrucK Doctr. 

poflseanionifl. Fand. { 155 nolo 7. 

{e) Interdicta adipiflcendaa possessioniB. (/) J 8. J. 4. 15.— const. 3. 4. C. 8. 1. 



* The acauisition as well as the loss of rights was generally made to depend on the 
principles ot the jus civile. Cases however occurred where the acquisition and loss 
of rights, although effected bv a transaction valid according to the^us civile, stfll 
appeared to be nnjusty and where equity seemed to demand a restoration to the former 
state of things. The oommon legal remedy (commune auxilium)^ namely acticms, did 
not suffice for such cases ; the pnetor, therefore, as the organ of aquitat, in order to 
supply the defects of the rule, contrived an extraordinary remedy {extrtiordinarium 
auxiUum) for exceptions to it, viz. the in integrum restiiuiio. The difference there- 
lore^ between the restitutio and actione* is, that actions are founded in the /aw, and 
restitution in equity ; that actions form the rule, and restimtion the exception ; and that 
actions protect rights which we poflsess, while restitution restores to us ngfats which we 
have lost. 
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which was valid according to the strict letter of the ciyil law, and 
placing the parties in their former, state, on grounds of equity. 



The rettUutio rests upon the opposition between jv» ttrictum and ^tquilas ; and 
hence, according to the ftoman law, restitation conld be granted only by one of the 
higher magistrates (vratoTf prmte* provincuBj &c.) : at the present day the right to it 
is to be regarded as belonging to the jurisdiction of every civu magistrate. As respecti 
the competency of the court in each particular case, the court before 'whom the princi- 
pal matter is pending, is competent also to decide concerning restitution, whenever it 
occurs in the suit as an incidental point (e. g. as an exception against the action, of as a 
.prayer against the loss of a term> ; where the restitution is sought in an independent 
suit, tlie judex domicilii of the aaversary or (when the retiituiio is directed in rem) the 
judex ret tiia is competent. 

At £1*61 it was only in the restitation of minors that the pnetor made use of a eogniti^ 
extra ordinenif i. e. examined and decided the cause hinuelf for the take of despatch, 
without appointing a jud ex ; but afterwards he extended the extmordinaria eogniHo 
to all restitutions, so that for all sorts of restitution there was but one kind of proceed- 
ing. In Germany, on the ccmtrary, a distinction is made between reetUtUio ordittaria 
and brevi manUf according as the Question of restitution is investigated and decided with 
or without a previous hearing of me adversary. The latter occurs for ihe most part 
incidentally in suits, and on account of innocent neslects of a party. If, for instance, a 
party seeks to obtain restitution against the lapse of a term, the judge is accustomed to 
decide at once on the application, without first affording the adversaiy an opportunity 
of being heard respecting it. In many of the German states the clautvla generalit or 
the "Etcetera** of the pnetor is extenaed hi practice by the judges and advocates beyond 
all reasonable bounda : in ordinary cases every ground of equity is held to be suffi- 
cient ; and restitution is often granted without requiring the slightest prooi of the ground 
alleged. In general, it muit be owned that ^reat abuses are practiaed under cover of 
restitution ; and that in the proceedings, which in Germany are spun out by adjourn- 
ments to an endless length, restitution occupies too prominent a place. In oraer to 
counteract this abuse, tlie legislatures of some of the states have subjected the use of thia 
remedy to several restrictions. However, in order to obtain restitution against a de- 
finitive sentence or any decree of decisive effect (decretum deeieivum), which is scarcely 
ever granted brevi manUf a strong nound of equity must be adduced and proveo. 
Sickness, unexpected hindrances, ana the like, of the party or his advocate, for instance, 
would be a sufficient ground for granting a reeHititio ex clausula generali. 

An application for restitution cannot be renewed after it has once been denied, except 
on new grounds of equity : but as long as the restitution is still undecided, every thing 
must remain in ttatu quo ; and even the execution of the sentence is postponed, unless 
the restitution is evidently sought for the mere purpose of delay. 

According to the maxim, Minima non curat prator^ the injuir sustained roust be of 
sufficient importance ; but it is left to the judge to decide w^hat shall be sufficient The 
lesion, moreover, must have been suffered ixom a transaction valid in itself (conse<^uently 
not from a transaction void in itself, nor from an unlawful act, nor from a mere accident). 
Again, it must not be founded upon one's own dolus, or (minon excepted) on one's 
own culpa; and it must, if necessary, be proved. In what the lesion consists — ^whe- 
ther in the sustaining of a positive or negative loss, in the surrender of rights, or the as- 
sumption of obligations — ^is immaterial. Restitution, however, does not take place 
against the lapse of the thiily years' prescription; against a marriage (although it does 
against espousals) ; against a sale by auction, at the instance of the fiscus, of its debtor's 
property; or against the loss of an iicito jMenaiM. 

It is proper to remark however, that a distinction is now made between rettiiuiio m 
eivilibu* and in criminalibut. A rettitutio in criminalibuff i. e. the restoration to his 
former condition, of an innocent person condemned by a criminal sentence, is either an 
act of justice (ex capite justUix) or an act of grace Ux capite gratia) ; an instance of 
the latter kind is given in p. 214 note b. Restitutious in civu causes have been divided, 
according to their origin, into rettitutionet civile* and pratori^e : among the former are 
reckonea those cases where a person may lawfully attack a judgment on account of 
folse wimesses, false documents, or folse oaths ; and according to the German law, also on 
aooooDt of newly discovered evidence (ex capite novarum). 
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Such restitution was granted on the application of a party who bad 
been injured in consequence of the transaction. The original cause 
for introducing the in integrum restitutio is to be found in the great strict- 
ness of the jus civile J-* according to which many legal transactions, that 
could not have been sustained on the universal principles of law,were 
regarded as valid and efficient, if only the civil form was observed.^ 
This caused the praetor to grant an exceptio against such a transaction ; 
and where this would not have been sufficient, an in integrum restitu- 
tio/^ And for a similar reason the praetor also giunted a restitution 
against injuries which arose from a rigid application of the rules 
of prescription in the jus civile^ or from a neglect. Accordingly 
the in integrum restitutiones are principally founded on the praetorian 
Edict, though they were afterwards extended by the imperial consti- 
tutions.'' Although the reasons for which the restitutiones were first 

{a) Literatare : Sforzia Oddut de restitu- godl— const S. G. 2. 41. " Adoleflcentis tem- 

tione in integrum. Venice, 1584.^ Frankfort, pus non impntari in id quinquennium libexis, 

1673. — Cujaciut ad tit. Dig. de in integrum cujuB praascriptio seram inofficiosi qucatio- 

restitutionibuB. In his works. Vol. 1. p. 975 nem moventibus opponi solet, manifeste ant6 

seqq. — Ihiareni Comm. in primam partem descripsimus. Impleta igitur mlate Icgitima, 

Pand. Lib. 4. tit l-€. (In his works, p. 74 non est in integrum r^itntio necessaria: 

seqq.) — Donelli Comm. Jur. civ. Lib. XXI. c. quia non redirUesrcUio amissa cetustt his da- 

4-14. — Dompierre de Jonauiirea de restilu- tur, sed integra ipsa causa fierratur."— const 

tionibus in integrum. Leyden, 1767. — Biener, 9. C. S. 22. " £o tempore, <^uo aoror tua 

Hiatoria jur. civilis de restitut in integrum, auxilio etatis Juvabatur, si patns intefltati bo- 

Leipsic, 1779. — Ruder, de restitut in inte- nomm possessionem accipere debuit, lioet 

grum. Hildburghausen, 1783. — Gmelin, Prin- quinaue filios superstites baboerit non ta- 

cipia gencralia rcstitutionis in integrum pne- men ideo minus aid edicti prsrogativam per- 

torisB. Tubingen, 1809. — Gluck, Comm. Vol. tinet : scilicet si nunc per eetatem bcnefi- 

6. $ 431-459. Vol. 6. $ 460-473. — Zimmem ,R. cium restitutionis largitur." — Burchardi, 1. c. 

G. Vol. 3. 4 101-107. — Burckardi, Die Lebre j, 1. 3. — Hopfner, Commentar. Edited by A. 

TOn der Wiedereinsetzung in den vorigen D. Weber. 1001. 1003. 

Stand. Gottingen, 1831. {c) Gaius,IV. 116.—$ 1-^ J.4.13. and Tkeo- 

(b) Pauli sent rec. I. 7. 1. " Integri in- pktlut thereon.— fr. 1.' D. 4. 1. (Ulpiamis) 

ititutio eat rediniegranda ret wL causa a£- *' Utilitas hnius tituli (scil. dc in integrum re- 

Uo." — (r. 1. ^ 27. D. 48. 18. — fr. 27. D. 48. 19. stitutionibus) non eget commentatione : ipse 

(Callistratnsj " Divi fratres Arrnntio Siloni re- cnim se ostendit Nam .«iub hoc titulo pluri- 

acripaerunt, non aolere prasides provincia- {ttnBmj>rcciorhomi7iilmsvdlapsU,T€lcircum- 

rum ea, qucB pronunciaverufU, i^soB resein- scriptts subvenit ; sive mctu, sive calliditate, 

dere. Vetinie quoque Italicensi rescripse- sive oBtate, sive absentia incidcrunt in captb- 

mnt : suam mutare sententiam ncminem posse, nem." 

idque insolitum esse fieri. 8i tamen de se quis {d) To the so-called civil recitations, L e. 

mentitus fuerit vel, cum non haberet prm«- those which were introduced by imperial or- 

tionum instrumenta, qusB postea repererit, dinanoes, belong : 1. The restimtion against a 

poena afflictus sit: nonnuUa extant priucipalia judgment founded on fabe testimonv or &]se 

rescripta, quibusvel ]>cenaeorumminutae9t, documents. — fr. 33. D. 42. 1. Cod. 7. 58. — 

vcl in integrum re$tituiio cancessa : sed id 2. The restitution on the ground of newly dis- 

duntaxat a principibus feri potest.'*— <xinBt covered documents against a judi^ncnt mtmd- 

1. C. 9. 51. " Cum salutatus esset a Gentia- ed onoath.— •fr.31. D. 12. 2. (Gains) '' Admonen- 

no et Advento et Opilio Macrino, priBfectis di sumus, inierdum etiam post jusjurandum 

pretorio, clarissimis viris: item amicis, et exactumpermitticonstiiuttomlnuprinefpym, 

principalibus officioram, et utriusque ordinis ex integro eausam ctgere, si quis nova tnstru- 

viris, et processisset, oblatus est ei Julianus menta se invemsse dicatt qnibus nunc aolia 

Licinianus, ab Opilio Ulpiano tunc legato in usurus sit Sedbs oonstitationcs tunc viden> 

insulam deportatus; tunc Antoninus Augus- tur locum habere, cum a judice aliqnis abso- 

tus dixit: Itestituo te in integrum provin- Intus fuerit : solcnt cnim sepe judioes in du- 

eicB tu€R ; et adjecit : Ut autem »cias, quid sit biis caasis cxacto jurejurando, secundum 

in integrum restituere : honoribus, et ordini eum judicare qui juraverit Quod si alias 

tuo, et omnibus ceteris te restituo" — Hence inter ipsos jurejurando transactum sit uego- 

It is sometimes defined to be a redinte^tio tium, non conceditur eandem cansam retrac- 

cau8BJureciviliamiase,oraninstaiiraUo ne- taie."(Comp.const.l9.C.2.4.)— 3.Tfaerestiiii- 
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established, did not apply to Germany, yet they were adopted in that 
country, chiefly because a remedy for injuries arising from prescrip- 
tion or from a neglect was found to be useful and even necessary." 

II. Beqvisites of Praetorian Re8titntioii> 

§ 211. The general requisites and conditions of a prwtorian restitu- 
tion are : 1. That a party should have suffered some considerable 
injury^ in consequence of a transaction or a neglect, and that too without 
any fault of his own.** 2. A just cause of restitution.* 3. The impos- 
sibility of obtaining relief from the injurious consequences of such 
transaction or neglect by any other legal remedy. Accordingly, as a 
general rule, no restitution is granted in cases where the transaction is 
void by the jus civile, or may be rendered invalid by raising an ob- 
jection to it/ 

tion against the a/f£/t^A of an inherit ancewhicb autem apud Jalianam notat, ccssoro in inte- 

has been foond to be incnmbercd with debts srom restiCatioiiem. Neaoe enim etotis 1«- 

that were unknown at the time it was en- brico captas est adeimdo locnpletem heredi 

tered upon. — Sekroter, 1. c. p. 151. — Oaius^ tatem : et quod fato contigii, cuivis patri- 

II. 163 in fine. fiuiilias^ qaamvis diUgentissimo, poasit oon* 

(a) IVahl de tisn restitntionis in integrum tingere. Sed hiBc res adferre potest restitu- 

prmtoruB Bomanv in jodfciis Germanicis. tionem minori, si adiit hereditatem, In qua 

Oottingen. 1751. — Klien in the Archiv Civ. res eiant moltSB mortales, vel pnedia nrbana ; 

Prax. Vol. 1. No. 16. ruinosa es antem alienam grave, quod non 

M Burchardit 1. c. $ 4-11. prospexit, posse evenire.nt <Kmori«iit«r nun- 



\c) fr. 7. or. D. 4. 1.^ (Marcellus) " Divas cipia, pnedia roant, vel quod non cito distra- 

Antoninas Mareio Avito prratori de saccor- xerit nasc, qacs mnltis casibos obnoxhrsnnt." 

rendo ei qui absens rem amtserat^ inhanc -— fr. 21. (6. 0.4.3.— Minon alone emoyrestt- 

sententiam rescripsit: Etsi nihil facile ma- tationon account of their own careless acts, 

tondom esc ex solennibiM: tamen ubi csqui- fr. 44. D. 4.4. — Oanu, li. 163. IV. 57. 

tas evidens poscit, sobveniendam est itaqne (d) fr. 4. D. 4. 1. (Callistratus) " Scio illad 

si citatus non respondit, et ob hoc more pro a quibusdam observatum, ne propter satis 

Dunciatam est, confestimavtem pro tribonali minimam rem, vd summamr ti ma^ori ret, 

te sedente adiil ; existimari potest, non sua vel sumnut prajudic^ur, audicUur is, qui in 

culpa, sed parum exaudilavoce prteconis de- integrtnn restitui ^stulat." — fr. 9. pr. D. 4. 

fuisse. Ideoquerestiluipotesf." — fr. 16. D. 4. 4. (Ulpianus) "8i ex causa jodicatipignora 

6. (Paulas) " Non enim negligejitibus sub- minons capta sint, et distracta ; mox restita- 

venitur, sed necessitate rcrum impeditis. To- tus sit adversus sententiam Presidis, vcl Pro- 

tnmque istud arbitrio pnetoris temperabitar : caratoris^CBBsaris v videndum, an ea revocari 

id eat, ut ita demum restituat, si non negli- debcant, qus distracta sunt, nam jllud cer- 

gentia, sed temjjoris angustia non potueruiU turn est, pecaniam ex causa Judicati solatam 

litem eontcstari'* — fr. 27. D. ibid. *' Et sive ei restitucndam: sed interest ipsius, corpora 

quid amiserilfSivelueratus non sit, restitutio potius habere ; et puto interdom permitten- 

facienda est : etiamsi non ex bonis quid amis- oum, id est, sigrande damnum sit minoris" 

sum sit" — fr. 11- $ 4. 5. D. 4. 4. (Ulpianus) — fr. 16. $ 4. D. ibid. " Idem Pomponius ait, in 

" Item nonrestituctur,qiUsohrierem sum ad- pretio emtionis et vcnditionis naturalitcr !{• 

ministrans, oceasione aetmni non iiuxjnsuUe cere contrahentibus, se circumveniro."— fr. 49. 

accidcntis, sed fato, velit restitui: nee enim D. ibid. "Si res papillaris vel adolcscentis 

eventun damni restttutionem indulget, sed in- ^stracta fuerit, qoam lex distrahi non prohi- 

eonnulta faeilit€u, et fta Pomponius lib. bet; venditio quidem valet, vcrumtamen, n 

XXVIII. scripsit. ^ Unde Marcellus apud grande damnum mipilli vel adolcscentis ver- 

Julianum notat, si minor sibi scrvum neccs- scUur, etiamsi collusio non interoessit, dis- 

sarium coraparavcrit, max. deccsserit: non tractio per in integrum restitutionem revo- 

dcbere cum restitui r ueque enim captus est catur." Burcbardi's opinion, that the amount 

emcndo sibi rem pemeocssariam, licet mor- of the injmy suffered was indifferent, is not 

talem." $ 5. " 8i locupleti hercs extiterit, et supported by any sufficient aivument. 

subito hereditas lapsa sit (puta pnedia fue- [^ fr.l.D.4.1. (p. 214. noted.)— fr. 3.3. IX 

runt, quBB chasmate perierint, insulee exustaa ibid. 

sunt, servi fagerunt aut deccsserunt) : Julia- (/) 'fr. 16. pr. J 1-4. D. 4. 4. — ^fr. 1. $ 1. D. 4. 

nus quidem lib. XL VI sic loijuitar, quasi 3. (Ulpianus; "Verba autem edicti talia 

possit minor in integmm reftitni; MaroeUos lont: Une dolo nudo facta esse dioentar, $i 
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III. Proceedings. 

§ 212. As restitution is a legal favour {benefidum juris), it is granted 
only en the application of the party entitled,* As respects the mode in 
which restitution is to be sought, it may be done : 1. Either directly 
by an action, when the injured party has no opportunity of enfoiciug 
his right by way of exception ; because, on his part, the transaction has 
already been performed. In this q^e a double proceeding took place 
according to the older Roman law, namely, the so-called judicium 
racindau and the judicium rescissorium. In the former, the question to 
be decided was, whether the circumstances of the case were such as to 
entitle the party to the restitution prayed for ; and this pre-judicial ques- 
tion the prsetor decided by extraordinaria cognitio. If the restitution was 
granted to the plaintiff, his former right and his former oc/to were restored 
to him, as fully as though they had never been lost; and he could then 
bring an action against his adversary, under the name of an ctetio read*' 
soria s, restitutotia. In case he did so, the praetor gave b. judicium, i. e. 
he appointed & judex ; and thus was introduced the ordinary process or 
the judicium rescissorium on the principal cause.^ By the modem Ra- 
man law, these proceedings are united together; and the judge, after 
hearing both parties {causa cognita), pronounces at the same time on the 
pre-judicial question and on the principal cause itself.^ 2. Or by way 
of exception, when the injurious transaction has not yet been performed, 
and an action is brought against the injured party to enforce fulfilment; 
or when, after the transaction has been performed, the injured party 
has again come into possession of the thing which he had lost thereby.'' 
3. Or lastly, by replication or duplication,* 

de hit rebut alia actio non erit, et jasta and especially S. W. Zitnmem^ Dim. de 

caiua esse videbitar, judicium da^." — fr. 1. jadicio, quod vocant rescindente ac rescis- 

$ 7. 8. D. ibid. fr. 21. $ 3. D. 4. 2. Yet this eorio. Heidelberg, 182G. (Reviewed by 

rale is subject to many exceptions. See const. Hutckke in the Tub. krit 2. VoL 2. p. 163.) 

3. C. 2. 20.— const. 3. C. 2. 25. " Etiam in his, —Burchardi, 1. c. ( 24. ZS.—SckroUr, Lap. 
c^uiB minoram tutores vel curatores male ^es- 104. — Mackelde^ seems to have entertained 
•iBse probari possunt .* licei pertonali acttone the opinion tliat in ^1 cases a separation of the 
atuion vd curatore jut tuum conte^ui pot- judicium retcindcns tnd. retetttorium was 
titUt in integrum tamen rettitutiontt auxi- necessaiy. But this view has been rejected 
Uum eitdem minoribut dari jampridem pla- by nearly all modem civilians. See Hopfnert 
cuU." — Comp. in general Franclce, Beitrage Comm. J 1002. The pnetor, as Dr. Rosdiiit 
xur Erlauterung cinzelner Rechtsmaterien. observes, either investigated and decided the 
Ko. 1. p. 67. (question of restitution itself (cognilio praeto- 

{a) fr. 69. D. 50. 17. (Faulus) "Invito na), or gave a provisional decree for the re- 

beneficium non datur." — fr. 25. $ 1. D. 4. stitution, in like manner as he did in the case 

4. (Gaius) " Si talis interveniat juvcnis, cui of tlie interdicts, and reserved the more 
priBstanda sit restitutio : tf}topottulanic,'prfB- minute examination for the principal qucs- 
atari debet, aut procurator! ejus, cui id ipsum tion in the suit. Mithleniruch, Doctrina Pand. 
nominatim mandatum sit: qui vero gencrale $161. 

mandatam de universis negotiis gerendis al- (c) Etckenbaeh, Diss, de restlL in integrum 

legat, non debet audiri." — Burchardi, L c. quae fit brcvi manu. Biitzow, 1778 ; and in 

$ S3. bis Comm. jur. Fasc. 1. Rostock. 1788. No.1.— 

{b) $ 5. J. 4. 6.— fr. 35. pr. in fin. D. 44. 7. Burchardi, 1. c. 6 26. 

— fr. 13. $ 1. D. 4. i.^Vinnii Select qucBst Id) fr. 9. « 3. D. 4. 2. 

L. 1. c. lO.—Glick, Comm. VoL 5. p. 408. [e) fr. 9. §4. D. 12. 8. 
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IV. Its Duration.*" 

§ 213. The duration of the tenn within which restitution must be 
sought, is different according to the different ways in which it may be 
effected. 1. If the restitution is sought by way of an action^ or repiicor 
tioM,'^ it must now be done, as a general rule, within four years. With 
minors this term begins to run from the time they attain their majority; 
but with those who are already of age, it begins at the time when they 
obtain a knowledge of the injury and have it in their power to institute 
the action.' 2. But if it be sought by way of exception or duplication, it 
is, like these themselves, not restricted to any term.' 

V. Its Effect 

§ 214. The general effect of granting a restitution is, that every 
thing, as far as possible, must be restored to the condition in which it 

(a) (7/ucifc de vita petendsB restitntionis in ininoram etmajornm restitutio." — The const 

integnun pratorie: In his Opusc. Fasc. 2. last quoted is now extended to o/^ restitutions 

p. 259. Fasc. 4. p.l. — XocA dc prmscriptione where the party is of age, with the single 

restitutionis in integrum. Gicsflen, 1780. — exception of the actio de dolo male. This 

Thtbatttf Veijahrung. $49. — Unterkolzner, extension indeed is not supported by the 

Vcrj. Vol. 2. p. 1-20. — Burckardif 1. c. ^ 37. theory of the law, but it has been adopted by 

— Schruter, Comm. de temporibus in inte- a general and uniform practice. GluckyComm, 

grum restitationum. Jena, 1834. Vol. 5. $ 439. — UfUerkolzTierfl.cp.S. — Bur- 

[If) According to the older law, all actions ekard% L c. p. 509. — Tkibaut, System det 

for restitution (those onlv excepted which Fandekten-llechtB. $ 1036. 
took place on account or capitis deminutio {e) fir. 9. $ 4. D. 12. 2. — Weber, Beitr. zur 

and melas, both of which were judicia per- Lehre vondenKIagen u.Einreden. No.l. p.l2. 

J>ctua) were to he instituted intra annum uti- {d) const. 7. pr. C. 2. 53. — const 8. C 2. 21. 

cm fr. 1. J 1. D. 4. C.—fr. 19. 39. pr. D. 4. 4.— —const. 4. C. 2. 20.— Kind, Qasst for. (2d 

fr. 1. pr. fr. 10. pr. $ 18. D. 42. 8.— By the later Ed.) VoL 3. c. 103. Many jurists have er- 

ordinances of Constantine and Justinian, in- xoneoasly supposed that the prescription did 

stead of the annus utilis, a biennium conti- not commence antil the injured party had ob- 

nnum was granted within which the actio tained a knowledge of the injury suffered, 

de dolo male might be brought (const un. Burchardifhcp-bn. But it is only with re- 

C. Theod. 2. 15.— const 8. C. 2. 21.], and gard to churches and charitable institutions, 

a quadricnnium continuum for restitution that the canon law prescribes that the time 

on account of minor stas and absentia, shall not begin to run until the supervisor 

const 2. pr. C. Thcod. 2. 16. — const 7. C. 2. haa been informed of the injury, c. 1. 2. in 6to. 

53. ** Supervacuam differentiam utilis anni in 1. 21. — Clem. un. 1. 11. 
integrum restitutionis a nostra rcpublica se- (e) fr. 5. § 6. D. 44. 4.^KX)nst. 5. C. 8. 36.-^ 

parantes, sancimus, et in antic^ua Apma et in Kodi, 1. c. ^4S.-^Weber, Von dcr nat Verb, 

nac alma urbe, et in Italia, et m aiiis provin- $92. Anotiier opinion is advanced by Pfeif' 

ciis quadrieunium continuum tanlummodo fer, Frakt Ausf. Vol. 3. p. 73. Mackelaev's 

numerari ex die, ex quo annui utilis eurre- opinion, that exceptions are not limited by 

6at, et id iempus^ totit locis ette commune ; prescription, is correct &b ft rule; but (as 

ex differentia enim locorum aliquod induci Rosshirt observes) there must be an exccp- 

discrimcn, satis nobis absurdum visum est tion widi respect to the exceptio restitutionis, 

Quod non solum inminorumrestiltUionibus because the right of restitution is only re- 

(quibus utilb annus incipit currere, ex (]ao cognised where it is exereised in due time, 

vicesimi scxti anni dies illnxerit) sed etiam Thus Rosshirt has abandoned his former opi- 

in majorum hoc idem adJiiberi ianctmus : nion as stated in his Lehrb. d. Gem. Deutsch. 

ui et hie pro utili anno memorata cojUinwi- Civilr. $ 66. (See the Editor's note, p. 205.) 

tio iemporis obsercetur ad interponendam The view which he has now adopted seems to 

eontestationem finiendam^ue litem. $ 1. Et be sumx>rted not only by the nature and pur- 

qnemadmodum omnia mmor eetas excipitar pose of^thc restitution and by equi^, but also 

in minorum restitutionibus ; ita et in majo- oy the fact, that the term of restitution is a limi- 

rum, tcmpus in quo reip. causa abfuerint, tationof time introduced as a singularity, and 

vol aliis legitimis causis (^uqb vetcribus legi- that a jus singulare cannot be subjected to 

bus enumeratie sunt, fbennt occupati, omne rules derived from a general law, for then it 

cxcipiator : et non absimilis sit in hac parte would lose its peculiar character. 
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was before the transaction. Consequently, 1. Each party must return 
what be has received from the other, together with all the accessions 
and fruits, in so far as these latter are not counterbalanced by the inter- 
est on the money to be returned to himself;* and each must repay the 
other the necessary and useful expenditures which he has made upon 
the thing during his possession of it (§ 155).* 2. When restitution of a 
right is granted, the party entitled recovers thereby all that he had lost 
or surrendered ; and if he had bound himself to any performance, he 
is now freed from such obligation.* 

VI. Parties to Restitution.'' 

§ 215. 1. The benefit of restitution is not confined to the injured 
party himself; for his heirs,' assignees/ and sureties,' may also avail 
themselves of it^ 2. But in general it can be claimed only against the 

{a) fr. 24. f 4. B. 4. 4.— const an. pr. C. 3. scripto. Qaod si deceptns non sit in re, tunc 

48. " dui restitnilor in integmm, sicnt in nee ipse ante habet aaxilinm, qoam restitn- 

damno morari non debet, ita nee in lacro : et tns faerit, nee fidejussori danda est exoeptio." 

ideoquicquidadeumpcrvenilfVdexemtione, — Except in the case when the surety vras 

vel ex vendiiione vel ex alio contractv, hoe given directly with a view to sccarc the 

debet reatituere." — Comp. fr. 23. $ 2. fr. 28. $ 6. creditor against the debtor's beneficiam resti- 

D. 4, 6.— fr. 27. $ 1. fr. 40. $ 1. D. 4. i.—Bur- tutionis. ft. 19. D. ibid.— fr. 9. $ 3. D. 14. 6.— - 

ckardi, l.c. $ 29. 30. fr. 13. pr. D. 4. 4. — const 2. C. 2. 24. " Si ea, 

(b) fr. 39. $ 1. D. 4. 4. qusB tioi vendidit posseasiones interposiio 

(c) const on. ^ 1. 2. C. 2. 48. '' Sed et si in- aecreto Prssidis, letatis tantnmmodo aaxilio 
tercessor minor vicpnti (juinqae annis inter- Javatnr : non at dubium,fid^tt8$ornn ex per- 
venerit, in vetcrem ddntorem debet retlitui »ona $ua obnoxiufa esse contraetui. Vemm 
actio. $ 2. Sed et com minor adiit heredita- si dolo male appamerit contractom intcn'posi- 
tern, et restitnitor : mox quicqnid ad cam ex tarn esse ; manifesti juris est, utriqae perao- 
bereditate pervenit, debet pnestare ; verum ne, tarn venditricis, quam iideiassoria consn- 
et si quid dolo ejus factum est hoc eum prs- lendum esse." — IVeoer, Von der nat Verb, 
stare convenit"— |-Comp. const 2. C.2. 40. "Ad ( 11 3. He who has become sorety for a mi- 
bonoram possessionem in patemis rebas omis- nor enjoys the restitution only when he him- 
sam minores in integrum restilutionis admitti self is a minor, or when a causa specialis en- 
beneficio jsm pridem placuit Restituti avr titles him to it This will be seen from fr. 
tern decreto, bona gtue hahuerunt mortis tern- 95. $ 3. D. 46. 3. — fr. 7. $ 1. D. 44. 1. which is 
pore patris, debent eonferre fratribus" — often referred to in support of a contrary 
const 8. C. 2. 22. " Mtnoribus in his gtue opinion, has no relation to Uiis question. 

vel j)r4BtermiserufU, vd ignoraverunt^ innu- {h) fr. 14. $ 2. D. 4. 2. — const. 5. ^ 1-3. C. 
meris auctoritatihus constat esse consuUum." 2. 53. " Si quando sane in minoria juru Kac- 
(d\ Burchardi,l.c.^2i. c^serit minor: minime prokibeatur, com 
[e) fr. 6. D. 4. 1. — fr. 18. $ 5. D. 4. 4. But quintum et vicesimum sos statis annum 
it most be here andcrstood that the testator transient in interim restitutionis benefido 
has not made a valid renunciation of it and uii tempore illibato. $ 2. dnod si majoris 
thattho term ofrestitution has not yet expired, fuerit minor jura nactas, quantum ad eas 
as the heir enjoys onlv what remains of the pertinet caasas, quas ex persona majoris 
term at the testator's death- fr. 19. D. 4. 4. merit consecntus: tanium temporia ad expo- 
If) fr. 24. pr. D. 4. 4. — fr. 14. $ 2. D. 4.2. nendas tn integrum restitvitones, decuKn- 
[g) fr. 7. $ 1. D. 44. 1. (Paulas) "Rei a»- dasqite causcu accipere debebUt quantum de- 
tern coharentes exceptiones etiam ^d^ussori- functo, eujus heres ant bonorum possessor 
bus competmU : ut rei judicats, dolo mali, docebitur extitisse, reliquum fuerat. ( 3. 
jarisgurandi, quod metus causa factum est Com yero m^jor saccessionem fuerit adeptns 
Igitur et si reas pactus sit in rem, omnimodo minoris : si quidem civili jure ah intestato, 
competit exccpuo fidqussori. Intercessionis vel ex testamento successent mox cam faerit 

3aoque exoei>tio, item quod libertatis oneran- adita hereditas ; si vero honorario jare, ex qoo 

m causa pctitur, etiam fidejussori competit bonoram possessio faerit accepta, examinan- 

Idem dicitur, et si pro iiliofamilias con- do ac terminando in integrum restitutionis 

tra Sonatas consaltum quis fidejusserit aut negotio, solids sine ulla diminotione tempore 

pro minore viginti quinque annis circum* sapputentur." 
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opposite party to the traosaction or his heirs, and not against a third 
possessor of the thing; excepting when the action of restitution is bronght 
for the restoration of ui actio in remscripia^ or of a real right.^ 

B, Causes of Restitution,^ 

The praetorian restitution was founded either on a cause expressly 
named in the Edict,** or on the general clause appended by the praetor 
to the Edict respecting restitution on account of absence : " Item si 
qua alia mihi justa causa esse viddntur, in integrum restituam.*'* 

I. Restitation for Special Causes. 
A, Became of Force J 

§ 216. Wlien a person had been compelled by unlawful force, or by 
fear that was not groundless, to engage in a transaction injurious to 
himself, he was entitled to pray for restitution on that account, against 
a transaction which would have been valid according to the strict letter 
of the law, notwithstanding the compulsion employed/ The results 
of an application for restitution in such a case were as follows : 1. The 
praetor restored to the injured party the action that arose out of the lost 

{a) it. 9. $ 8. D. 4. 9. solam erit deacendendam, ntpnta legatione 

\b\ 6 5. J. 4. 6. qatfl pro civitAte fimctna est, nqninimiua est 

lc\ Dig. 4. tit 1-7. — Cod. 3. tit 20-55. earn restitai, licet reipablicaa caruiA non absit: 

\A\ fr. 1. 2. D. 4. 1. "Fretor faominibns et saBpiasiine constitatam est, Idjnyari earn 

vel uipsis vel ctrcumscriptis sabvenit : 'sive debere, siiro habait procaratorem, sive non. 

metu, sive ealliditalef sive ataie. sive abset^ Idem pato et si tesUmoDinii causa sit evoca- 

tiot inciderant in captionem, sive per itatus tus qaisex qualibet provincia,vel in urbem,vel 

muteUionem, waxjttstum errorem." ad principem : nam et et bic saspissime est 

(e) fr. 1. ^1. D. 4. 6. njlpianos) "Verba rescriptnm subveniri. Bed el his, qui cogni- 

aatem edicti talia sunt : bi caios qaid dc bo- tionis gratia, vel appellationia peregrinati 

nis, cnm is meto, aut sine dole malo, reipa- sunt smiiliter subvenitar. Et generaliter 

blicsB caosaabeaset, inve vincnlis, servitute. qaotlescnnaae quia ex necessitate non ex 

hostiumquc potcstate easet : posteave ciigos ac- volantate abfoit : did oportet, ei sabvenien- 

tionis coram cai dies exiase dicetor ; item, ai dnm." 

quia qnid nan saum feciaaet aat, qnod non (/)Dig.4.2. — ^Dig. 44.4. — Cod. 2. 20. — Tit 

ntendo amiasom aitconaecataa; actioneve qna X. 1. 40. — Dondli Comm. jur. civ. lib. 15.c. 40. 

solutos ob id, qnod dies ^ns exierit, cnm ab- — Walch de negotiis et actibos vi metnve 

sens non defendenetur, mve vincnlis esset, exortia ex jure Romano partim ipao jure 

•ecomve agendipotestatem nonfaceret: ant nuUis, partim a pnetore rescindendis. Jena, 

com enm invitnin in jns vocari non liceret, 1790. — Breuning^'in Siebenkees's jurist Mag. 

ncque defenderetnr : cumve magiatratus de Vol. 2. p. 156. — Klien, I. c. p. 221-229. — 

eare appellatns easet, sive cui per magistratus Werner, Von der Vcrbindlicnkeit des er- 

factnm, sine doloipsius actio exemta esse dice- swnngenen Willena. Frankfort, 1817. — 

tur: canunrerum actionem intra annum, quo Gluck, Comm. Vol. 2. $ 444. — Zimmem, IL 

?rimum de ea re experiundi potestas erit O. Vol. 3. ^ 102. — Tiennea de eo quod metns 

tern n ^ua alia miht justa causa esse vide- causa gestum erit jure Romano. Lonvain. 

biiur, in inUf^rum restiiuam: qnod ejus 1824. — Burchardi, i.c.^ 18. 19, — SckrOlerixi 

Ser leges, plebiscita, senatuaconsulta, edicta, the Z. f. Civ. R. u. Proc. VoL 6. p. 116-120. 

ccreta principum licebit." — fr. 26. § 9. (g') fr. 1. D.4.2.— Comp.fr. 3.J1. fr.7. fr.8. 

I>. ibid." Item, inquit prtBtor : n ^a o/ia $3.I).ibid.— *fr.21. pr.D.ibid. "Simuliercon- 

mihi justa causa vtdebitur, in integrum re- tra patronnm suum ingrata facta, sciensse in- 

ttituam, HcBC clausula edicto inaerta est gratam,cumde suo statu periclitabatur, ali- 

nccessario ; mnld enim casus evenire potne- quid patrono dederit vel promiserit, ne in 

rant, qui deierrent restitutionis auxilium, neo servitutem redigatur: cessai edietutn, quia 

singulatim enumerari potuerunt: utquoties kune sihi metum ipsa tn/rr^."— const 9. C. 

asquitasrestitntionemsuggerit, ad banc clan- 2.20. 
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right, and gave it to him as an acCio utUu^ as though he had never lost 
it. This action so restored was called an cKtio rescissaria ». restitutoria^ 
and was, according to the nature of the restored right, either a real or 
a personal action.* 2. The prsetor also granted the injured party a new 
special action, namely, the actio quod metus causa,^ for the delivery of 
the thing together with all helonging to it,^ not only against the person 
who had employed the unlawful force,' but also against a third posses- 
sor of the thing, even though innocent,* and against the heirs of the 
party who had used the force, in so far as they were enriched thereby/ 
3. Lastly, the injured party, according to the circumstances, could 
defend himself with the exceptio quod metus causa^ against any one who 
brought a suit against him founded on the compulsory transaction, or 
who sued him by the vindicatio for the thing obtained from him by force.' 
As according to the modem law, a transaction concluded under illegal 
constraint is invalid ipso jure, when the party who has been compelled 
is not willing to let it stand, there is no need of restitution against it ; 
still this actio quod metua causa may be of use even at |he present day, 
so far as it is an actio in rem scripta, and may be employed where no 
other legal remedy exists ; and in so far as it is an actio rei persecutma, 
it survives unconditionally against the heirs of the party. As it is not, 
properly speaking, an action of restitution, it is not lost by limitation 
before the expiration of thirty years.* 

{a) ft. 9. $ 4-8. D. 4. 2. (Ulpiantis) " Vo- [(I) It may be brought againit him, even 

Unit autem datur et in rem actio, et in per- though he ifl no longer in possession of the 

tonamy reseissa acceptilatioite, vel alia Me- tiling obtained by force. — fr. 14. $ 5. D. ibid. 

ratione. $ 5. JnlianuA lib. Ill Digestomm (e) fr. 14. ^ 3. 5. fr. 9. $ 6. d. D. ibid, 

patat cam, cai res metna caiisa tradita eat, {f) fr. 16. $ 2. D. ibid. (TTlpianus) *' Haae 

non aolam rcddere, vemm et dc dolo re- actio bcredi, ceterisque aacccasoribas datur ; 

promittere debere. $6. Licet tameninrem qaoniamreihabetpersecutionem. /aA^reieBt 

actionem dandam exiatimemoa, quia rea autcm, et ceteroi tn idy quod pervenit ad oat, 

in bonia eat ejus, qai vim paaans eat ; ve- datur non immerito, licet onim poena ad here- 

rnm non aine ratione dicctar, ai in quadra- dcm non tranaeat, attamen quod turpitcr, vel 

plum quia egerit, finiri in rem actionem, acclere ouoBsitum est (ut et est rescriptum) ad 

vel contra, i^ 7. Ex hoc edicto restitutio compcnaium heredia non debet pertincre." 

facienda eat, in integrum officio judicis, id est Comp. const, un. C. 4. 17. — The action may 

ut, ai per vim rea tradita ait, TCtradatur,'et de alao be inatituted by a third person -whoae 

dolo (aicut dictum est) repromittatur, ne forte Intcrcata arc in any way iiyurcd by the force 

detenor rea ait facta. Et, ai acccptilatione applied to another, fr. 14. ^6. 8. B. 4. 2. 

liberatio intervencrit, rettUuenda erit in (Idem) " Labeo ait, si quia per metum 

mristinum ttatum oblutalio : uaqae adeo, at reus sit conatitutua, et fidcjuasorcm volcntcm 

Julianua acribat lib. Iv Digcstornm, ai pe- dederit: et ipse et^dcjusaor liberatur. Si 

cunia debita fuit, ques aocepta per vim facta aolua fidejussor metuacccssit, non etiamreua, 

ait, nisi vel solvatur, vel rcstituta obligatione aolua fidejussor liberabitur. $ 8. 8i quia per 

Jodicium acciniatur, qaadruplo eum condem* vim^ aisti promittcndo, poatca fidejuasorcm 

nandum. 6ea et ai per vim stipulanti pro- adhibcat w qttoque iilieratur." Comp. fr. 7. 

miaero, atipulatio acoepto facienda erit 8ed $ 1. D. 44. 1. 

et 81 aaasfractos vel servitutea amisaoD aint. Of) $ 1- J- 4. 13. — ^fr. 9. $ 3. D. 4. 2.— conat 

reatitaendfls erunt" — conat. 3. C. 2. 20. 5. C. 8. 39. " Dolo vel mctu adhibito, actio 

lb) fr.9. (4. 6. fr. 14. & 5. D. ibid. quidem naacilur, ai aubdita stipulatio ait: 

{e) fr. 12. pr. D. 4. 2. (Idem) "Sedetpar- per dolt maU tamen vd mettis excepiionem 

ie/« anciUarum, etfcettu peeorum, etfructug summoreri petitio debet." — const. 5. C. 8. 36. 

Te9titu% et omncm causam oporiet ; nee aolum Comp. also fr. 4. § 33. D. 44. 4. 

eoa, qni percepti sunt, vernm si plus ego per- {h) Of late the question has ariacil whether 

eipere potal, et per metum impeditaa aum, the action (metua vel doli) can be regarded as a 

hoc qnoqne prestabitar." trae restitation or not, when it ia broagfat not 
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B, Because of Frawi** 

§ 217. If a person liad been misled by fraud into a transaction which, 
notwithstanding the fraud, would have been valid according to the jus 
civile, no actio restiiutoria took place, as in the case of vis et metus; 
i. e. the lost action was not restored. The defrauded party, however, 
had the following remedies : 1. He could obtain restitution by means 
of the exceptio or repliccUio doli^^ to which he was entitled not only against 
the defrauder, but likewise against any third party who had acquired 
the thing of which he had been fraudulently deprived, whether such 
party had acquired it in a lucrative manner {tUulo gratuito), or whether, 
in case of onerous acquisition {titulo aneraso), he was in mala Jide,^ 

2. But when the defrauded person was not in a condition to make use 
of the exceptio doli, and had no other legal remedy, the praetor granted 
him the actio dedolo malo, against the defrauder and his heirs who had 
been enriched by the fraud,^ for the restitution of the thing of which 
he had been fraudulently deprived, with all its accessions ;• and where 
this was not practicable, he was allowed to sue for compensation in 
damages {id quod interest) ^ the amount of which was to be ascertained 
from his own statement under oath, and, if necessary, to be abated by 
the judge/ This actio de dolo malo was, however, as an actio famota^ 
subjected by th^ Roman law to many restrictions \f and in those cases 

to annul the transaction (restitatio naiuralis), tuft be bnmgbt aguinct a third pofseasor of the 

bat to secure the ^yment of the idquod inter- thing, const. 10. C. 4. 44^^Mariin, Rechta* 

ent {restiintio jundica). In each case, it seems, gntachten. Vol. I. No. 7^—RcinAardt, Verm, 

the question IS tobe answered in the negative. Aafs. No. 1. Art. 15. 

{a) Dig. 4.3.Dig.44.4.-Cod. 2. ^\,^Gluck, {e) fr. 18. pr. D. 4. 3. (Paulns) " Arbitrio 

Comm. V ol. 5. } 451!. — Zimmem, R. G-. Vol. Jndicis in hac qnoqne octione restitntio com- 

3. } 103. — Hanel in the Arcbiv Civ. Prax. prefaenditar: ei, mai fiat reatittUio, sequitur 
Vol. 12. p. 408. — Burckardi, L c. J 18-20.— condemnatio, quanti ca res est. Ideo autcm 
Schroter, L c. p. 123. . et hie, et in mctos causa actione ccrta quanti- 

lb) fr. 1. i 1. fr. 2. pr. D. 44. 4. (Panlus) tas noo adjicitur ; utvosstt joerconivmaciam 

*' laeo autent hoTie exceptionhn {doli malt) suam tanti retts conaemnan, qvanti actor in 

prator proposuit.ne cut dolus suus per occa- litem juraverit : sed oficio judicis debet in 

sionem jans civilis contra naturalem aBqaita- utraque aciione,iaxattonejuitjura ndum re/re- 

tem prosit." — fr. 2. pr. D. ibid. (XJlpianus) n«W/'—fr.2. D.12.3. (Idem) " Sivo nostrum 

" Palam est antem, Tianc exceptionem ex ea- quid petamusisiveadexhibendumagatur. (1. 

dem causa provositam, ex oua causa pro- Jnterdaffl quod intersit ageutis. solum flesti- 

posila est de dolo malo actio." — Zimmern de matur, veluti cum culpa non restituentis, vel 

jadicio resc. p. 8. — Huschke in the Tub. krit non cxhibentis punitur: cum vera dolus, aut 

Z. Vol. 5:. p. 168. — Francke, Beitrage. No. 1. conlumacia non restituentis, vd non exhiben- 

p. 66. tis, quanti in litem juraverit actor," — fr. 5, 

(cj fr. 4. $ 27-32. D. 44 4. $ 3. D. ibid. 

(d) fr. 1. pr. J 1. D. 4. 3. (Ulpianus) " Hoe (/) These restrictions related to the limi- 

edteto prator iidversus varios et dolosos.qui tatton of this action (const 8. C. 2. 21.); to 

aliis offuerunt cahiditaie qundam, subvcnit ; the persons against whom it might be brought 

ne vel illis malitia sua sit lucrosa, vel istis (fr. 11. $ 1. D. 4. 3. — const. 5. C.Z. 21. — Spie- 

slmplicitas damnosa.'' ($ 1. see p. 315. note/, nn/^ad L. 5. C. de dolo malo. Leyden, 1808.) ; 

in fm.)— fr. 17. $ 1. D. 4. 3. (Idem) " Hcec and to the amount of damages which might 

actio tn keredem, et celeros successores daiur, be recovered by it. (fr. 9. ^ 5. fr. 10. D. 4. 3.). 

dunlaxat de eo, quod ad eos pcrvenit." — fr. Comp. also fr. 5. D. ibid.— fr. 38. D. ibid. (Ul- 

26. D. ibid. (Gtuvlb) "JEn heredem eaienus pianos) '' duidam debitor ei)istolam quasi 

daturum se earn actionem proconsul pollice- a Titio mitti creditori sao eflbcit, ut ipse libe- 

iur, quatenus ad eum pervenerit, id est qua- raretur ; hac epistola creditor deceptus, Aqni- 

tenus ex ea re locupletior ad eum bereditas liana stipulationc, et acccptilatione liberevit 

venerit." — Comp. $ 1. J. 4. 12. — But it could debitorem: postea epistola falsa, vel inani 
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where it could not be employed, an <ictio in /actum was allowed, when 
the party had no other legal means of redress.* In Germany a transac- 
tion founded in fraud is invalid of itself, and the party who is injured 
by the fraud may bring his suit against the defrauding party in order to 
have the agreement rescinded, and also to recover danjages {id quod 
interest), by means of the actio ex contractu ; the actio de doio malo is 
therefore of use only where a transaction has been occasioned by the 
fraud of a third pei-son,* or where the fraud of the opposite party to the 
contract had reference merely to non-essentials {dolus incidens), 

C Because of MinoHtyfi 
1. General Principle. 

§ 218. Whenever a minor, by which is here meant every one who is 
not full five and twenty years old,'* has suffered an injury either by a 
transaction which in strict law would be binding upon him, or by the 
omission of an act, he can usually seek restitution, and that simply for 
the reason that at the time of performing of omitting to perform the act 
he was yet a minor/ Herein consists the legal benefit of minority, or 
thb so-called ^tfra minorunu 

3, Parties to lach Eestitntion. 

§ 219, 1. As a general rule, all minors are entitled to this benefit, 
with regard to all legal transactions or omissions by which they have 
suffered an injury/ This rule, however, does not apply to the follow- 
ing cases : viz. when a minor with an evil intent has represented 
himself as of age ;' when he has been declared of age by the 

re'gcrrxi, creditor niajorquidemannuviginU nandi viam obsimxcrit Siverojure inter- 

quinque de dolo habebit actionem ; minor avr posito decreto venditiotiem vili pretio ejus 

tern tn integrum reititiietur" ^saessionis, cujus vires ignorabat, fecit, 

ia) tr. 11. in fin. fr. 12. D, ibii " Ne ex juxta perpctui edicti auctorUatem in iV 

dolo 8Q0 lacrcntur." — fr. 28. fr. 29. ibid. . tegrum restitutio, c€tu*a tamcn cognita 

lb\ fr. 18. ^ 3. ibid. prahetur," The restitution takes place even 

{c) Oaius, IV. 57. in fin. — Paulus, I. 9. — thongh the loss shonld have been caascd by- 
Cod. Theod. II. 16. — Cod. II. 22, 25. — the minor's own indiscretion, fr. 44. D. 4.4; or 
Vonelli Comm. jur. civ. lib. XXI. c. 6-13' — by the fault of his tutor or curator, fr. 29. pr. 
Hedemann, Diss, de auxilio (}Uod letati im- fr. 47. D. 4. 4. const. 3. C. 2. 25. ; or though the 
pertitur sivc do rcstitutione minonun. Got- transaction should have been confirmed by 
tingen, nzX.—Qlkck, Comm. VoL 5. ^ 456, a court, const 2. C, ibid.— £r. 4. D. 43. 1. 
— ZtmwMrm, R. Q. VoL 1. $ 237. Vol. 3. {/) fr. 3. $ 4. D. 4. 4. — C7ati«, IV. 57. 
$ 104. — Burehardi, 1. c. $ 13-15. " Exceptis minoribus XXV annorum ; nam 

{d) In regard to the beneficium restitutio- hujus OBtatis hominibos in omnibus rebus lap- 

nis, the age of a minor is to be counted accord- sis praitor succurrit." 

ing to the naturalis computatio; that is to {g) const 1-3. C. 2. 43. "6i cum minor 

say, one is considered to be a minor, until he annis XXV esses, tabnlis, que sunt tuamm 

has completed his 25th year to the last minute, professionom, oblatis tibi, statcm quasi migor 

(«) fr. 1. pr. $ 1. 2. fr. 3. D. 4. 4. — const 5. pr. annis viginti quinque decepta probasti : in 

C.2. 22. — const 2. C. 2. 25. — const. 11. C. 5.71. integrum restitutionem intra statutum Icgi- 

** 81 quidcm sine dccrcto minor annis patro- bus tempus, etiam posi impletam ostatem, de 

nus tuus rusticum prtsdium venundedit : su- omnibus intra earn iBtatem adversus tc ges- 

pervacunm estde vili pretio tractare, cum se- tis, postulare apud enm, cui de ci re juris* 

natusconsttltl aactoritas retenlo dominio alie- dictio est, potcs.'* const. 2. " Si is^ qui mino- 
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prince f when he has been injured in a business or trade which he was 
publicly authorized to carry on ;^ yAien after coming of age he has either 
expressly or tacitly approved of the transaction,^ or has confirmed it 
with an oath ;^ when the transaction was concluded not by himself but 
by his testator who was of age ;• when the minor has given ' away 
something, which propriety required of him to do /when, after a decre' 
turn de solvetido, a payment has been made to himself or to his guar^ 
dian;' and lastly, there is no restitution against a promise of marriage 
or on account of a delict.^ 

2. The legal benefit of minors extends also to their heirs and cessith 
narii (assignees), even though these should be of age ;* but not, as a rule, 

rem nano se eiiae adseverat, fallaci majoris gram, qao magie alMtineret patema heredi« 

ffitatis mcndacio te deceperit, camjaxta sta- tate; contradicebatur ei,qu€ui major factut 

tata joria errantibaa, non etiam falleniibut eomprobattetf quod minori sibi piaeuisaei .* 

minaribus pablica iara aabveniaot, ininte- ^tavimtis tatricn restUuendum iairUegrum, 

grum re»titui non aebel." const 3. " Si at- initio inspecto. Idem pato et ri idienam 

terius eireamveniendi causa minori aUUe adiit hereditatem," 

majorem tcprobarea$peeiv. laboraverit : cum {d) Aath. Sacramenia pubcrum, C. 2. 28. 

rtcdiUia suppleat <gtalmK, rettitulioim auxi- This Anih. Frid. is to be foand more com- 

Hum tarn sticris carutitutionibus, quamre- plete in II. F. 53. 6 3. See reapectiog it: 

scriptorum auc4oritate denegari $tcUutum Tl^e^er, Von dernat Verb. ( 119. — Quistorp, 

est, daod si pter injoriam, vel circumven- Beitr. zur Brlaat. versch. Rechtsmaterien. 

tionem adversarii hoc facrit factum : durabit No. 24. — BuUnc, Abb. VoL 1. No. 13. — So- 

bencficium, qoo minoribus causa cognita vigny^, R. R. im M. A. Vol. 4. p. 162. — Pfctf- 

•abveniri solet Aditus itaque Frseaes pro- fer, Pract Auaf. VoL 3. p. 169. — Burcluirdi, 

vincife, probationis setatia examinata causa : 1. c. p. !246. 

si tuum dolum non ropererit interceasisae, ac ^ (e) fr. 38. D. 4. 4^-const 2. C. 2. 28. " In 

te miuorem tunc fuisse probaveris; cafisa integrum restitutione minoribus adversos 

cognita in integrum restitui providebit Si commentitias venditiones, et adversua tuto- 

tamen in instrumento, per sacramenti reli- rum aeu curatorum insidias, sanctiouum pm- 

ffionem, majorem te esae adseverasti : non sidio cautum ease non dubium est" 

ignorare debes, exclusum tibi esse in inte- (/) fr. 9. A 1. D. 4. 4. (Ulpianus). "In dotis 

grum resiitutionis beneficium, nisi palam quoque modo mulieri subvenitur, si ultra 

et evidenter ex instrumentorum probatione, vires patrimonii^ vel totum patrimonium 

non per testium depoaitiones, te fuisse mino- circumscripta in dotem dederU.'—iMuat. 1. C. 

rem ostenderis. Hajus modi autem sacra- 2. 30. " 8i quae res ante nuptias congruent! 

mento corporaliter proeatito nullum tibi su- moderatione a minore annis vigiuti quinque 

perease auxilium, perspicui iuris est" — GoU- marito aponsaliorum tempore, etiam curatore 

scAa^A;, Discept foreus. Vol.1, cap. 9. proBsente, tibi donate sunt; obteniu tUatis 

{a) const. 1.^ C. 2. 45. " Eos qui veniam non revocaiuntur." 

ir.tcUis (a principali dementia) m/7e^raverun/, [gS const. 25. C. 5. 37. 

etiamsi minus idonee rem suam admimstrare Ui) fr. 9. $ 2. D. 4. 4. (Ulpianus) " Nxmc 

videantur, in integrum, restitutionis auonli* viaendum, minoribus ntrum in contractibua 

tun impetrare non ^sse, manifestissimum captis duntaxat subveniatur, an etiam delin* 

est * ne bi, qui cum eis contrahunt, principaU (]uentibus : ntputa dolo aliquid minor fecit 

aoctoritate circumacripti esse videantur.^' — in re deposita, vel commodata, vel alias in 

Oremer, Explicatio leg. 1. C. de his qui ve- contractu ; an ei subveniatur, si nihil ad earn 

niam aetatis impetraverunt Groningen, 1808. pervenit? V^tplncelp in dclietis minoribus 

(d) Weber, Von der nat. Verb. $ 64. note 7. non subveniri ; nee hie itaque subvenietur."— 

c) const 1. 2. C. 2. 46. "Si inter minoros cap. 9. X. 4. 2. "De iUis, qui in minori 

qninque et viginti annia vel scriptura inter- stato desponsantnr, respondemua, quodsiita 

p<Miita, vel sine scriptura facta sme dolo di- Aierint fetati proximi, quod potuerint copula 

visio est, eamque pott l^itimam <etatem ra- camali conjungi, minoris atettis intuitu se- 

tatn fecerint : m^inere integram debere con- parari non debent, si unua in alium viaus 

veniV* const. 2. ** Qui post vicesimum lueritconsensiase, cumin eis aetatem supple- 

quintum annum atatia ea, qua in minore visse malitia videtnr, sed cu^juscunque sint 

4BtaU ge%ia $unt, rata habuennt,frustra re- SBtatis, se possant per illatam violentiam ex- 

Bcissionem eorum potitulant." — fr. 3. $ 2. cusare, nisi post violentiam consenwis acce- 

I>. 4. 4. (Ulpianus) "Scio etiam illud ali- dat."— ^wAmerjExercittadPaiid. Vol.2. No. 

qnando incidisse : minor viginti quinque an- 34. — Bulow and Hagemann^ Fract ErOrt. 
nia miscueratae patemoB hereditati, mQJorque Vol. 4. No. 66. 

factvs exegerat aliquid a debitorHius pa- (t) fr. 18. $ 5. P. 4. 4.^— fr. 24. pr. D. 
iernis; mox desiderabat restitui in inte- ibid. 
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to a surety who knowingly became responsible for the minor.* It Ls 
allowed to a third party only in the case where his interest is indivisibly 
connected with that of the minor.^ 

3. The restitution on account of minor aias, can be sought only 
against the party with whom' the minor has concluded the injurious 
transaction,^ and against the heirs of such party ;^ and not, as a general 
rule, against a third possessor of the thing lost by the transaction,' or 
against the parents of a minor where the transaction is between the 
parents and the minor.-^ 

3. It0 Effect and DomtioD. 

§ 220. The effect of this restitution is, that every thing is restored to 
its former condition.' Consequently the minor receives back again 
what he lost; but he has to account for what ho received from the 
opposite party no further than as he is still enriched thereby, at the 
time of the litiscontestation.^ The right of seeking a restitutio in inte- 
grum remains with the minor four years after he has attained his ma- 

{a) fr. 13. pr. D. ibid.-^fr. 7. $ I. D. 44. 1. the legacies (but not the debts] paid mavbe 

— const. 1. C.2.24. " Postqnam in integram reclaimed. — ^fr. 5. D. 12. 6. (UlpianiLs) "Sec 

etatis beneficio restitutus es, pericnlumevic- novnm, nt, quod alias solvent, alias repetat. 

tionifi emtori, cai pnedium ex bonis patemis Nam et quum minor vi^nti qufnquc annis, 

Tendidisti, pnestare non cogens. Sed ea ret incomuUe adita hereditate, tolutis kgatis 

Jidejussores, qui pro te itUervenerunt, excu- in intcgruvt restituiturf non ipsi rcpetitio- 

tare non potest^ doare mandati jndicio, si ne^ competerPf sed ei, ad qvem bonnperti- 

pccnniam solverint, aut condemnati fuerint, nent, Arrio Titiano reacriptam est" — tr. 22. 

conveniens: modo si eo ano(}uc nomine re- 31. D. 4. 4. (Ulpianos) "In intcgruvt vera 

stitationis auxilio non javaoens." — NiehauSt rettituiione postulaUt advcrnu euUtionem 

Diss, de fidejussore minoris. Gottingen. a minore factamt *i quid le.gati* expcnsttnt 

1778. $ 14. est, velpretia corum, qui ad tibertat^m adi~ 
{b) Arg. fr. 10. pr. D. 8. 6. — fr. 72. pr. D. Hone ejus pervenerunt, aminore rcfundenda 

45. 1. — fr. 23. 24. v. 4. 4. — Blauclt Diss, de fion sunt ; qnemadmodam per contrariam, 

restitutione in integram minonim ex cansa camminorrestitaiturad adeondamberedita- 

individna majoribos proficua. Gottingcn, tern, qniB antca gcsta cnint per curatorem bo- 

1779. This IS of importance,^ e. g. in the rionim, decreto prajtoris ad distrahcnda bona 
cases of the actiones adjectitiss qnalitatis. secundum juris rormamconstitntom, rata esse 
^MrcAar^/, I.e. p. 581. habeiida, Culpurnio Flacco Severas etAn- 

(c) Even tliough they should be entitled to toninus rescripserant." — fr. 31. (Fapinianos) 

appeal to the Sctum Macedonianam or Velle- " Si muUer, postquam hcres extitit, propter 

ianum. fr. 3. $ 2. D. 14. 6. — fr. 11. $ 7. fr. 12. atalem absiinendi causg. in integrum re^i- 

D. 4. 4. — A minor enjoys the restitution also tuta fucritj servo* hereditarios ex ^deicom- 

in cases where the state itself is his adver- misso ab ea recte manumissos retinere liber- 

sary. fr. 8. D. 4. 1. — But one minor opposed totem respondi; nee erunt cogendi, vi^^inli 

to^ anotlier can lay claim to the benefit of re* aurcos pro libertatc retinenda depcn^erc, 

stitution no further than as the latter became quam jure optimo consecuti videntur. Kam 

enriched by means of Uie transaction, fr. 34. et si quidam ex crediloribus pecuniam suam 

pr. D. 4. 4. — fr. 11. $ 6. D. ibid. — Thibaut, ajite restitutionem ab ea reciipcrasscnt, eeie- 

Versuche, Vol. 2. p. 256. — Hufeland, Geut rorum querela contra eos qui aeceperujii, ut 

d. R. R. Vol. 2. No. 7. p. 36. pceunia communicetur, non adtnittefur." 

{d) const. 6. C. 2. 22. " 6i intra aetatem, cni {h) fr. 27. J 1. D. 4. 4.— fr. 47. { 1. D. ibid, 

succurri solet, in integrum rcstitationis auxilio (Scasvola) " Curator adolescentium pnedia 

lis inchoata est, nee ei a te renunciatimi est ; communia sibi et his, qnomm curam admi- 

mors ejus, contra quern hacfuerHimploratay nistrabat, vendidit Qucero, si decreto pn»- 

fraiidi tibi esse non potest. ■^Comp.coTuA. 7. toris adolescentes in integrum restituti fii- 

C.ibid. ^ erintf an catenas venditio rescindenda sit, 

(e) For the exceptions to this rule, see fr. quatenusadolescentium pro parte fundus com- 

13. 4 1. fr. 14. fr. 39. } 1. D. 4. 4. munis fuit ? Uespondi, catenas rescindi: 

if) fr. 24. $ 4. D. 4. 4.— const 2. C.2. 42. nisi si emtor a toto contractu vclit disced!, 

Ig) In case, however, a minor be. restituted quod partem emturus non easet Item qusro. 

against the adition of an inheritance, only emtor atram a Seio et Sempronio pupiUia 
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jority.* If, therefore, he who might hare sought restitution on account 
of bis minority dies without having done so, the rest of the term that 
remained to him goes over to his heir ; and this hegins to run, in case 
his heir is of age, at the time of the latter's entering upon the inherit* 
ance {aditio heredUaUa)^ and in case he is a minor, on his attaining his 
majority.^ 

4. Its Extension td other Persons. 

§ 221. The jura minorumtXh^X is, the minor's legal benefit of restitu* 
tion, has been extended, by way of analogy, to some other persons, viz. 
1. by the Roman law, to cities,^ and in modem times to all communi- 
ties whose affairs are conducted by directors, and especially also to the 
fiscus;^ 2. by the canon law, to churches and charitable institutions;' 
and, 3. by modem judicial practice, to insane, prodigal, and infirm 
persons, whose estates are administered by a curator/ 

Z>. Because of Absence^ 

§ 222. Persons who are of age may also seek restitution on account 
of €ths€nlia ; but only against neglects caused by their absence, and not 
against legal transactions which they have entered into either per- 




qaidem cnratoris teneri ; verum in Seiutn debet intra ^uadn 

ei SemproTuumprovartetfu^eorumfundu* pore UBsiom8,ei\axa si minus qnadriennio 

fuit, actiones aanaas, uitqtie ai adeos ac- tempas liBsionis existat Bed non fiat lesti- 

c^fta peeunia pro eadcm parte pervenuset** tatio, nisi ad tantmn tempns, quantum se lai* 

(a) const. 2. $ 3-4. C. Tneod. 3. 16. — const, sam fore probabit."— Vermekren in the Arahiv 

7. C. 2. 53. — An exception takes place with Civ. Frax. Vol. 10. p. 393. But see above, 

i^;ard to a »uu* keres^ 'who has declined a p. 217. note d. 

paternal inheritance; for he is still allowed (J") arg. fr. 1. pr. D. 4. 4. (Ulpianos) "Hoc 

to claim the same within three years after edictom prsBtor naturalem tequitatem seeu- 

the expiration of the quadriennium restitu- ttu proposnit : qno tatelam minoram snsoe- 

tionis. const. 6. C. 6. 31. — SckrOter, 1. c. pit, nam cnm inter omnesconstet, fragile esse 

p. 155. et infirmum hmosmodi otatis consuiom, et 

(6) fr.l8.$5.fr.l9.p.4.4.--const5.C.3.53. mnltis captionibas sappositom, mnltonun 

" "Aa., qtiOB de temporibns in inteemm restita- insidiis expositom : aaxiiinm eis prstor hoc 




nostra injudicio competentifuerit inttnuUa, terios non adolesoentis, videndnm est, atmm 




gtUvUum ! ita tamen, nt nnnqoam minoribas cnratores aociprantnr, pertinere : et de ceteris 

vi^nti qninqne annis constttatis» de his, qoa pnto ex aentcntia oradonis idem esse dioen- 

ante impetratam veniam oetatis gesaemnt, dam." — fr. 11. D. ibid. (Idem) ^ 8i predia 

aaxiiinm in integram restitationis denege- minoris viginti qninqne annis distrahi desi- 

tnr.* ' derentar, cansa cognita Fnsses provinoiiB de- 

{e) fr. 78. $ 1. D. 31. — const. 3. C. 11. 39.— bet id pcrmittere. Idem tervari oportet, tt 

const. 1. C. 1. 50— const 4. C. 3. 54. atfurioai, velprodigif vel cujuscunque aUt- 

(<2) Surduardi (I. c. p. 359) is of another riles pradia curatares vdint dtstraJiere." — 

opinion. const 3. C. 2. S3. — Gluck, Comm. VoL 6. 

(e) Tit X. 1. 41.— Tit 1. 31. In 6to.— The J 465. Contra: Btirehardh I. c. 
quadrtenniunt begins to ran from the day (g) Dig. 4. 6. — Titt. Cod. II. 51. 53. 54. — 

the iignry soffisred is completed. — Clem. } 5. J. 4. 6. — GIAck, Comm. Vol. 6. ^ 467 seqq. 

on. de rest in integrum (1. 11). "Ab ec- — Burckardif Lc $13. — TfiiiUnU, System. 

oleiria adversos lapsom temporis, in qoo se 7th Bdit $ 1013 seqq. 

15 
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sonally or by their attorney.' By ohsenHa is here meant not merely the 
being at a distance from 9 place, but in general every actual hinderance 
by which one is prevented from prosecuting his right, e. g. mental 
derangement, imprisonment, Sec, (§ 137). 

I. In the cases where this kind of restitution takes place, a distinc- 
tion must be made between absence of the prosecutor and absence of 
the defendant. 1. When a man has reason to dread an injury from 
his opponent* 8 absence, he can obviate it by entering a legal protest to 
that effect before a court, a notary, or three witnesses ;* but if he has 
omitted to do so, restitution always follows, provided the absentee has 
left no agent in his place.'' 2. Whether a man, who has suffered an 
injury in consequence of neglecting to prosecute his rights, is entitled 
to the in integrum restitutio on account of his ovm absence, depends on 
the cause of his absence. Thus : a. If it was a case of necessary absence, 
he is always allowed restitution, provided he lefl no attorney or can 
obtain no compensation from him.^ But where the necessary absence 
has been owing to some disgraceful cause, he obtains restitution only 
in case it was not his own fault that he could leave no attorney ;* 
h. If it was a case of voluntary absence, no restitution is ever granted 
when it arises from a cause which is discreditable to him / but in every 
other case he vrill enjoy the benefit of restitution, provided he is not to 
blame for not having appointed an attorney to act for him during his 
absence ;' or, in case an attorney was appointed, provided he is no 
longer able to obtain compensation from him.^ 

(a) fr. 7.pr. $ 1. D. 4. 1. (See the princ. p. 215. {h\ fr. 15. 26. ^ 9. D. 4. 6.— fr. 29. D. ibid, 

note c) jMarcellQjB} § 1. " Nee intra has so- f Afncanns} " Videlicet, tic cut qffiemm, pu^ 

lam species consistet hnjas generis anxilinm, hlicttm vel damno, vel compendia n^." — ^fr. 39. 

etenim etdeceptis sine ctdpa saa, maxime si ibid. (Faolus) " 1$ qui rdpublioB cttusa ab- 

f raos ab ad versario intervenerit, saccorri opor-; fvt urus erat, si procuratorem reliqucrit, per 

lebit, cam etiam de dolo malo actio competere quern d^endi potuit, in integrum volens re- 

aoleat: et boni preUiris est, potias restituere stiiui non aiidietur." — oonsu 10. C.2. 13.-~ 

litem, nt et ratio et asquitas postnlabit, qnam cap. 2. X. 1. 41. 

actionem famnsam constitnere ; ad qnam (c) fr. 26. $ 1. D. 4. 6. (Ulpianns) ** Ad- 
tnnc demnm descendendnm est, cam remedio versus lelegatam restitationem faciendam eac 
locus esse non potest." — ^fr. 1. pr. D. 4. 6. (Ul- generali clausula, Pomponius ait: sed non 
pianus) " H^jus edicti cansam nemo non Jus- et ipsi eoncedendatnt quia potuit proeurtOO' 
tissimam esse oonfitebitur : lasum enim jut rem rdinquere; ex caosa tamen i^nto etiam 
per id temput, quo quis reipubUcte operam ipsi succurrendum." fr. 40. $ 1. ibid. (Idem) 
mabat, vel adverso casu laborabatf comgitur, " Cluod oo tempore, quo in insula aliquis fuit, 
nee non et adversus eos qui vel absentcs ex poena ei irrogata, c^jus restitntionem im- 
veipublicfB causa fuerant, vel apud hostes petrav it, ab alio usurpatum ex bonis, que non 
detenti, succurritur : ne vel obsit, vel prosit erant ademta probatum faerit, sua cautte re- 
quod evenit." — fr. 41. D. ibid. (Julianus) ttituendum e9t." 
" 81 quis Titio legaverit, si mortis suaa Id) fr. 14. ibid. 

tempore in Italia esset, aut in annos sin- (f) fr. 28. pr. D. ibid. (ITIp.) " Nee non et 

gulos, quot in Italia esset: et ei suecurfum si quis (2e catMa /M-o&a^7» abfuerit, dcUberare 

jueritf quia ob id, rcipublica causa abfuit, debet proBtor, an ei subveniri dcbeat, puta 

ea:clHau4iJ'uerit a legato, qaod^deicommlaBom studiorum causa, forte procurators suo de- 

ab eo rcnctum prsBstare cogitur. Marcellus funeto, ne decipiatur per Justissimam absen- 

notat : quis enim dubitavit, salva legatorum iite causam." 

et fideicommissoram causa, militi restitui he- (/) const. 2. C. 7. 40. — Tliibaut, Veijihr. 

reditatom, quam ob id pcrdidit, quod reipu- $ 72. — Lohr in his Mag. VoL 4. p. 379. — iur^ 

blicsB causa abfuit?"— fr. 16. fr. 27. D. 4. 6. chardi, 1. c. p. 189 seqq. 

—Thibaut, System. $ lOU.^Francke, Civ. {g) fr. 1. fr. 21. pr. $2. 3. fr. 22. fr. 39. ibid. 

Abh: VoL 1. p. 68 seqq. (A) fr. 28. $ 5. D. 4. 6.-^ 5. J. 4. 6. 
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II. In tliose cases above mentioned where a man is entitled to 
demand restitution on account of absence, he can obtain the restoration 
of his right in different ways, according to circumstances : viz. a, when 
in consequence of his absence he has lost a right which he had already 
acquired, the praetor restores to him the action arising from this right 
(actio restittUoria s, rescusaria) ;" h, when through his absence he has 
been prevented from acquiring a right, the praetor grants him the same 
action, by way of an CKtio utilis, which he would have had, if he had actu- 
ally acquired the right {actio institutorla) ;* c. when he is in a condi- 
tion to make his right available by means of an exception, he has the 
exceptio rescissoria against the plaintiff's claim.'' The quadriennium 
restittUionis commences its course from the day when the return takes 
place or the hinderance ceases to operate.*' 

E. Because of Error. 

§ 223. When a person has suffered injury in consequence of an error 
committed without any fault on his part, and has no other legal 
remedy for the recovery of what he has thus lost, he may pray to be 
reinstated in his former condition.' This restitution, however, seems 
to have been at first intended only to protect parties against the inju- 
rious consequences of oversights committed in the practice of the strict 
jus civile. At the present day, a restitution can be sought only as 
a restitutio ex daimda generali prc^oris^ in cases where the error is not 
allowed to prejudice the party by whom it is committed/ 

F. Because of Capitis deminutioS 

§ 224. Capitis demiimtio terminated all the legal relations of the 
party who suffered the diminution, as far as they rested on the jus 
civile; consequently also all obligationes stricti juris, and that as well 
for him as against hiro.^ But in the case of a. capitis deminutio minima^ 
the praetor restored to the creditors of the capitis minutus their former 
actions against him,* while the latter could not obtain the restitutioii of 

(a) fir. 17. 41. 43. D. ibid.-^n;^. fr. 8. $ 14^ integrum restituiianem. Bcienti non Babvo' 
X). 16. 1. nit, merito: qaoniara ime se deoepit." £Le- 

(b) ft. 28. $ 5. D. 4. 6. spNecttng the pamage last cited, see Kdler, 
\ej conaL 7. j 1. C. 3. 53. Litiseonteatation. p. 573. 

id) fr. 2. D. 4. l.—Olitck, Comm. Vol. A. if) E. g. : fr. 7. pr. D. 4. 1. 

&296. — Thibautr Vermiche. Vol. 9. p. 129.— {g) Dig, 4. ^.—Gluek, Comm. VoL 6. $ 466. 

i'-ancke, Civ. Abh. Div. 1. p. 84 seqq. — Bur^ — i^eekendorf de capit dem. minima. $ 34. — 

cAardi, 1. c. $ 21. Zimmem, R. G. VoL 1. p. 844. Vol. 3. p. 321. 

(e) B. g. : J 23. J. 4. 8.— fr. 1. ^ 17. D. 42. 6. ^Burehardi, 1. c, $ 17.— Schneider, Die all- 

— ^fr. 1. $ 5. 6. D. 27. 6. [Ulpianas) " Idem gem^ sabrid. Klagen dea K5m. RechtSr p. 278 

Pompontae acribit, etiamsi pro tatore nesotia fleqq. 

^erena aactoritatem accommodayerit, nitiilo- (a) Gaiut, ID. 83. — ^fr. 8. D. 4. 5. — ^ 1. 

minos hoc edictam locum habere, nisi forte J. 3. 10 (11). 

gnetor decrevit, ratom se habitnram id, oaod Jt) fr. 2. pr. ^ 1. 2. D. ib]d« (Ulpiamu) 

is aactoriboa geatnm eat : tunc enim vcuebit *' rertinet hoc eaictam ad eas cajriiu demt- 

per prtetoris twiiwnem, non tpso jure. $ 6. nutiones, qua satva cwitate contingunt ; oe- 

Ait pTDBtDf; at id actor ignorant, ddbo in teram aive amifluone oivitatia^ sIto libertatii 
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his extinguished claims, neither could the creditor who had arrogated 
his debtor.* This kind of restitution has never been employed in GJer- 
manj. 

G. Beeaute of AlienaHo judicit mviandi eauta facta.^ 

§ 225. By an alienatio judicit mtUandi causajacta, is meant an aliena- 
tion iMter vivas,' undertaken by a person to the injury of another, with 
the evil intent' of giving him another opponent, so that he may be pre- 
judiced or entirely frustrated in the prosecution of his right.' In audi 
a case the alienation itself is never rescinded,-^ but the following reme- 
dies are given to the party who has been injured thereby : viz. 1. He is 
entitled to bring an actio in fuciura for damages (the id guod intereH) 
against the alienator, in case the latter alienated the thing which he 
possessed and on account of which he feared to be sued.' 2. He may 

amiflrione condngut capitie demintttio, cesn- pro se guljiciat." $ 3. ** Si quia atttem o1> 

bit edictom. maque poMont hi penituB oonve- yaletudinen, ant letateni, aat fxxmpationes 

nirL Babitar plane actio in eos, ad qaos neoeasarios litem in aliam tranatulerit, in «a 

bona pervenemnt eomm. ^ 1. Ait prator: eausa non ett^ ut hoe edieto tenetUur, cum 

' Ctoi qucve postea, quam qaid com bis ac- inhoc edi<^ dolt maU^fiat meniio. Getenua 

tarn contractnmve dt, capiteminati minatsTe erit interdictnm et per procaratores liijgiu«, 

ease dioentv, in eo$ easve perindct quasi id dominio in eos plernrnqne ex jaata caua 

factum non sit, judicium dabo.* $ 2. Hi ^ai translato." $ 5. *' Habc actio in id, qood in- 

capite minauntTir, ex his canns, qos capitis lerest, competit, proindc si res non fuit pdi- 

deminadonem precesBerunt, manent obhgati toris, out st is, qui cUienatus esA stne culpa 

natnraliter ; cetenun si postea impntare qnis deeessit : ceasat Judicium ; nisi si quid oc- 

nbi debebit, car contraxerit, qnantom ad ioris prtetcrea tnterfuii." 

verba faiyoa edicti pertineL Sed interdom («) xr. 1. pr. D. ibid. ^ (Gains) " Onmibos 

■i contrahatnr cnm his post capitis deminu- modis proconsol id agit, nc; cajas dcterior 

tionem danda est actio* St quid^n si arro- causa iiat ex alieno facto. Bt cam inteUi- 

gatos sit, nnUns labor est; nam perinde obli- geret jadiciorum exitnm interdom durioiem 

gabitar at filiosfamilias." — Oaiust IV. 38. nobis constitui, opposite nobis aboadversario^ 

(a) fr. 2. J 4. D. ibid. (Ulpianus) " Ei, qui in earn qnoque rem prospcxit : ut si quis ahe- 
debitorem suum arrof^avit, non restituuur nando rem alium nobis adversariumsuo loco 
actio in cum, postquam sui juris Jiat.** substiiucrit, idque data opera in fraudem 

(b] I>i& 4. 7. — Cod. 2. 55. — Decretal. Oreff. nostramfeceritj tanti nobis in factum actions 
1. 49. — Muhlenbruch, Cession. $ 29. — Oluck, teneatur, qaanti nostra intersit. alium adw- 
Comm. VoL 6. $ 473.— SckrOtcr in the Z. f. sariom nos non habaisse.'' 

Civ. R. a. P. Vol. 6. p. 147. (/) For this very reason the name leatita- 

Je) fr. 8. $ 3. D. 4. 7. (Paolos) '' Sed he- tion,althongh ased by Gains, applies hot im- 

cm instituendOf vd kgandot si quis alie- properly to the case contemplated in fr. 3. 

net, hnic edieto locas non eriL" $ 4. D. ibid. (Gains) " Kx qnibos appazet. 

(^ fr. 3, $ 5. fr. 4. f 1. 3. 5. D. ibid. (Gains) qnod nrooonsal in intcg^m restituturum 

" Q.aid ergo est si is, adversos ^nem talis se pollicetur: at hac aclione officio ^nwfnm 

actio competit, paratos sit ntile jadiciom pad, jndicisconseqaatar actor, qoantam ejus inter- 

perinde ac si possideret ? Recte dicitor, de- sit alium adversariom non nabuisse : forte, si 

negandam esse adversus eum ex hoc edieto qaas impensas fecerit, aat si quam aliam in- 

aUioncm," fr. 4. (UlpianaB| $ 1. " Itemque commoditatem passos erit, alio adversario 

fieri potest, at sine dolo inalo quidem possi- substituto." — const un. C. 2. 55. ** Com in 

dere desierit, verum judicii mulandi causa rem actionem possessio pariat adversario, 

idJUU. Sunt et alia complura talia. Potest alienatione etiam jodicii matandi causa oele- 

autem aliqois dolo malo destnere possidere, brata in integrum restitutio edieto perpetno 

nee tamen judicii mutandi causa fecisse, nee permittator ; intelligis, si rem, ne secom age- 

koc edieto tcn&ri ; neqoe enim alienat, qui retar, qui poasidebat, venondedit et emuni 

dantaxat omittit possessionem. Kon tamen tradidit: quem elcgeris, conveniendl ttbi tri- 

ejus factum improVat praetor, qui tanti habnit batam ease jure facaltateoL" 

xe carere, ne propter eam ssBpius liti^^t, {g) fr. 1. \ 1. D. ibid. (Ghiias) " Itaqne m. 

^baec enim verecanda oogitatio ejus, qui lites alterius provinciie hominem, aut potentwreiB 

execrator, non est vituperanda) ted tjv^ nobisopj>oaaeritadver§ariam,ten«M<vr."— fr'. 

Auntcaatt qui cum rem habere vult, litem ad 3. $ 1. ibuL (Idem) " Sed et si hominem, qaena 

aliwm tranrfert, iU molestum adoersairium petebamui^ manomiserit, darior nostra, con- 
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refase to accept the suit of a more formidable adyersary, by means. of 
the exception that the alienation has been made judicii mutandi eoMtOj 
in case the cause of action on which the plaintiff sues was transferred 
to him by the original creditor with the evil intent of making the de- 
fence more difficult. The alienator himself however usually retained, 
according to the older law, his right of action f but according to the 
later law, he lost this right whenever he transferred it with an evil 
intent to one who had it more in his power to oppress the debtor (cm- 

II. Bestitatio ex clansala general! Frietoria. 

§ 226. Besides the before-mentioned restitutions for special reasons, 
the praetor promised, in the general clause appended to the Edict 
respecting absence, to grant restitution for other reasons also, when- 
ever equity appeared to demand it.^ This w>'Cz!l\ed.reitUutioexclaunila. 
generdii {Prcetoris) may therefore be sought in all cases where one has 
been hindered in the prosecution of his rights, by external events or by 
the act of a third party, without any fault of his own.^ It is granted, 

ditiofit,<piaim»tore9faTeantlibertatibtis.$fi. — Comp. Oliiek, Comm. Vol. 6. $ 471. 479. 

Item, 91 locnm, in qao opna fecerU, cajns no- and especially fVancke, Ciy. Abh. Dir. 1. 

mine interdicto Clnod vi ant clam, vel actione p. 83-84. — Burehardi, 1. c. p. 179. 183. 191. 
aqasB plnvia arcends tenebaris, alienayeris: (i) For instance if. 1. $ 9. D. 43. 19. (UI> 

dnrior nostra conditio facta intelligitor, quia pianus) " 8i quia propter innndationem nsos 

ri tecum ageretnr, tnia impenais id opna tol- non sit itinere actaqne hoc anno, com snpe- 

lere deberes: none vero, cum incipiat mihi riore Qsns sit; pote$t repdita die hoe tnler- 

adversas alium actio esse, quam qui fecerit, dieio uti per tn integrum retiitutionem^ ex 

compellor meia impNensis id tollere* quia qni ilia parte.' Si ^ta mud juttaeauta esse vide- 

ab alio factmn possidet, bactenas istia actiO" bitur. Bed etsi per vim boc ei oontigerit, in 

nibiis tenetnr, nt pioiatar id opus toUi." — fr. integrum eum re»titui oportere, MarcelloB 

S. D. ibid. — ^fr. 4. pr. D. ibia. (Ulpianns^ proMit. Pneterea et aliis eatibus interdie- 

" Item, id res faennt nsacaptm ab eo, cm turn repetita die eompelit, ex quibue in int^ 

alicnataesant, neo peti abbocpoBsint: locwn grum qui* reatitutwnem impetrare %UUy 

habet hoe edtctum.^-^ic. 4. $ 5. 6. fr. 5. 7. D. — fr. 34. $ 1. D. 8. 3. rPapinianos) " 81 

ibid. fona examorit, ex c^no anctom aqoie ba- 

(a) fr.ll.D.ibid. — Except in the case of the beo, isqne post conatitatmn tempni adaoaa 
Lex Licinia, as willbe seenfrom fr.lS. D. ibid. Tenas redierit: an aquttductu* amieius erit f 
(Marcianns) " Si qui* judicii communi divi- quaritur." — fr. 35. D. ibid. (Fanlns) " Et Ati- 
dundoevitandicaitearemalienaveritfexlege Iicinns ait, Ctesarem Stattbo Taaro rescrip- 
Liciniaeiinterdiciiur,neeommunidividu7uU> sisae, in hiec verba: Hi, qni ex fondo Ba- 
Judicio experiatur, yerbi gratia, nt potentior trino aqoam dnoere aoliti sunt, adieront me, 
emtor per licitationem ▼ilins earn accipiat, proposnerontqae, aqnam, qua per aliquot 
et per hoc iterun ipse xecipiat. Sed ipse annos nsi sont, ex fbnte, qui eat in fmido Sn- 
qwidemf qui partem alienaverttf communi di- trino, dncere non potaisae, qnod fons exani- 
vidundo jumcio «« a^ere vetit, non audietur ; ituet ; et postea ex eo ibnte aqnam flnere coe- 
Ib vero, qni emit, si experiri velit, ex ilia piaae ; pedenntqne a me at, quod jus non 
parte edicti vetatar, ^ua cavetnr, ne qua ali- neg^ligentia out culpa sua amiserant, ted 
enatiojndiciimntandicansafiat." — fr. 24.^1. quta dueere non poteraitt, hia reatitaeretnr. 
D. 10. 3. (Jolianns) " Com agere tecum com- Qnornm mihi postalatio cnm non iniqoa yisa 
mani dividundo yellem, partem toam Titio sit, snccnrrendum his pntavL Itaque quod 
tradidistl, mutandi jadiciicanaa: ienerismihi jushabuerunt tune, eum primum ea aqua 
prtetoria actione, quod fecisses, ne tecum com- perveniread eos non potuit, id eia restttui 
muni dividundo agereturJ'—Dirksen, Beitr. placet."— fr. 26. f 7. D. 4. 6. (Ulptanns) " 81 
p. 312. feriflB extra ordinem sint indicte, ob res pnta 

(b) consL 1. 2. C. 2. 14. — Muhlenlyruch, 1. c. proapere gestas, vel in bonorem principia^^ et 
(e) fr. 1. $ 1. in fin. D. 4. 6. " Itvm si qua propterea majpatratna ins non dixerit : Gkuna 

AI.1A MIHI JU8TA CAUSA X88X yiDXBiTUR, Gaasina nominatim odioebat t«t/i<t(<«rttm tc^ 
m iHTEORVii BUTITVAK."— fr. 26. $ 9. ifaid. quia per pratorem videretur factum, aoEm- 
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however, like the restitution on account of absence, only against inno- 
cent neglects and the injurious consequences arising from them ; it 
occurs very often, and more especially in proceedings. To this kind 
of restitution belong, among others, the following cases: 1. When a 
person has been prevented by sickness, or any other unavoidable acci- 
dent to himself or family, from peiforming any act before a court, the 
omission of which has injuriously affected his interests. 2. When a per- 
son has suffered injury in a suit through the fault of his attorney.' 
3. When a person has been prevented by an act of the judge himself 
{h>m prosecuting his right at the proper time, as e. g. by his making 
unusual vacations, or by hi& delaying to summon the defendant, or 
altogether refusing to administer justice.^ 4. When a person has 
suffered injury through an excusable ignorance or mistake, as e. g. 
through his ignorance of the citation issued {cUatio edictalis), on ac* 
count of which he has been excluded from the bankrupt's estate.* 

mum enim feriarum rationem kaberi non capiomBitafaciendamiiithidiesrestitoajitiir, 

dd)ere, quia proapicere eas potaerit, et de- qaibag actor agere Tolait, et inlerventa feria- 

baerit actor, ne in eas incideretx qaod verias mm impeditUB est." 

eat, ita Celsoa lib. IL Digestomm scribit. (a) Klein, Rechtsspruche. VoL 1. Na 43 

Bed cum feris tempna eximunt, restitatio p. 346. — Hopfner, Commentar. Edited by 

dantaxat ipsonun dierom facienda est, son A. D. Weber. 8th Edit $ 1010. 
totlaa temporis: et ita JaUanos lib. lY. Di- lb\ fr. 1. 6 1. fr. 26. $ 7. D. 4. 6. 
gestorom scribit, ait enim, resciasionem wn- (c) fr. 2. et. 7. pr. D. 4. 1. 
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FIRST BOOK. 

REAL RIGHTS. 

Nature of Real Rights, 

§ 227. A real right is that right which a person enjoys in a thing 
itself, and by virtue of which the latter is entirely, or in certain respects, 
subjected to his juridical power and free disposal.' From the notion 
and nature of a real right, these general principles may be deduced : 
1. Every real right confers the juridical power of free disposal ; it is 
thus materially distinguished from the mere possession of a thing, 
which is only the physical power of free disposal. A real right is 
therefore not dependent upon the possession of the thing, and is not 
lost with the loss of possession. 2. Every real right is in itself an abso* 
lute right ; that is, he on whom it is conferred enjoys such right over 
the thing itself against all other persons, and it may exist without hav- 
ing respect to any certain person obliged (§ 15). The duty on the 
part of all others corresponding to this right, is merely the general 
negative one, not to hinder him who has the right in the exercise and 
enjoyment thereof (§ 16). This is the characteristic distinction between 
real rights and rights of obligation (§ 195). 3. Every real right may be 

(a) Bespecting the definition of real rights^ rem and of tbe jtu rerum of the Romans; 9. 

flee ThibatUy Vent. VoL 2. No. 1. — Feuer- theyiewBoftbe Glossators, who derived the 

baeh, Civ. Vers. VoL 1. No. 8. — Unterholzner, real rights or jura realia from the actio in 

Veijahrang. Vol. 2. p. 161 aeqq. — Du Rot, rem, without any reference to the strict Ro> 

Spec, obaervationnm dc jare in re. Heidel- man definition of the jns lerom ; 3. the 

berg, 1812. (Reviewed by Hn^o in the Gott. later practical views with respect to the actio 

gel. Anz. 1813. p.l45.) — DuRotvaihe Xrchiv in rem Kripta; 4. the modem philosophi- 

Civ. Frax. Vol. 6. p. 252. 386. — Sektoeppe in cal theories, snch as that given h«re by 

hisJnr.Mag. No.1. p.l3.— Eosshirtsnggests, ICackeldey and that given by Savigny in 

that in explaining the nature of real rights we his System. VoL 1. p. 167 rnqf^.-^Braun, Er- 

shonld consider ; 1. the nature of the aciio in orterongen. p. 69-79. 
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enforced by an actio in rem against him who is in possession of the 
thing, or against any one who may contest the right.' 4. Every real 
right necessarily terminates when the thing perishes to which it relates.^ 

Their Different Kinds, 

§ 228. With respect to the rights of things, the Roman law makes a 
distinction between dominium (the right of property) which embraces 
all the rights that may be held in a thing, and jura in re, that is, single 
rights which, being separated from the dominium, exist independently 
of it and are enjoyed by some other person than him who has the domi- 
nium.^* The modem jurists for this reason call them **jura in realiena.^* 
To these belong the servitudes, the emphyteusis, the superficies, and the 
right o£pavm and mortgage,^ Besides the dominium and jura in rejuet 
mentioned, the right of inheritance, that is to say, the right of the heir 
in the inheritance acquired by him, does indeed belong to the real 
rights, since it may be prosecuted by an actio in rem ; yet it is distin- 
guished from all other real rights, in this respect, that it has for its 
object not single things, but the whole estate left by the deceased as a 
juridical unity, or universitas juris (§ 1«50).' Possession, on the other 
hand, in itself considered, is not a right, but merely a condition of fact / 
all that can be said of possession is, that under certain suppositions, it 

(a) Gains, IV. 3. — ^fr. S5. pr. D. 44. 7. — Du Dise. de Jare in re, cflm eat res nnllitis. Halle, 

Rm, in Uie ArchlT Cir. frax. VoL 6. p. 1779. — See the writiiigs cited above, $ S27. 

416. note a., and Glitck, Comm. Vol S. $ 178. 

{b) ft. 8. pr. D. 20. 6. (Marcianas) " Sicnt [e) The right of inheritance in the Roman 

rt eorparali extincta, ita et naafructn ex- law is sometimes regarded as an acqaiaitio 

tincto^ pignus hypothecave perit." — fr. 23. per nniversitatem. $ 6. J. 8. 9. (see on this 

D. 7. 4. (fomponios^ " Si ager, cu^ usum- passage Dondli Comm. ior. civ. lib. 6. c. I.) ; 

fnicttu notter tit, fiwmint vel nuxr% iiiunda- ont it is also treqnently regarded as the 

tut/uerit, amittitur iisutfructvs : cvm eliam anasi dominium neredis, or the right of 

tp«a pTOprietat to eatu amittaiur; ac ne tiie heir in the inheritance. $ 7. J. 2. 19. 

piscando qnidem retinere poterimns nsam- — fr. 48. pr. D. 28. 5. (Marcianas) "Hisyer- 

thictnm. Sed qxzemadmodom, si^odemim- bis: Titms hercditatts ine4t dominus eato, 

pein disoesserit aqna, qnovenit, restituitnr recte institntio fit" In the latter sense it 

Sroprietas, ita et ustmifnictam restltnendnm nndonbtedly belongs to the real ri^ts for it 

ioendnm est." — tr. 14. D. 8. 6. (Javolenns) is the distingnishing characterisuc of real 

" Si lociu, per qnem via, ant iter, aut actas rights, that they alone can be prosecuted by 

debebatnr, tmpetu Jluminit ocevpatut esset, an in rem actto, and the herediiatia petiho 

et intra tempns, quod ad amittctidam servi- which is given to the licir is an ti» rem actio, 

tutem Bofficit, allnvione facta, restitulus est: Bee Du Roi in the Archiv Civ. Prox. Vol. 6. 

aervitus qnoqne in pristinam statam lestitai- p. 416. Bat in order to exhibit clearlj the 

tnr. daod si id tempos prsetcricrit* at ser- different relations in which the right of in- 

vitas amittatar, renovare earn co^ndus est" herit&nce may be considered, it seems pre* 

(c) Wachtler, Diss, de jure mre. Wit- ferable to treat of it separately, 

tenberg, 1682. (also in Thomtuii Diss. Lip- (/) fr. 1. ^ 3. D. 41. 2. «' Posaesaio Hcd 

siens. Leipsic and Halle, 1696. p. 235-296.) non juris est."-^£f<m^y,RechtdesBesitxea. 

— Huber, Animadversiones ad jus in re , in 6 2-S. — Contra: Sekiceppe in bis jurist Mag. 

Digress. Justin, lib. 4. c. 10. — Savigny, No. 1. p. 39.— Pvc^a m the Rhein. Mas. 

Recht des Besitxes. 5th edition, p. 97. — Zim- Vol. 3. p. 289. — Gan*, Bystem des Rom. Ci- 

mem, ROmischrechtL Untersuchungen. p. vilrechts. p. 211. — />» jR<^', Observationes de 

109. jure in re. Heidelberg, 1812. ^ 1. ; bat the 

(cQ Other views and opinions are main- opinions of the latter writers are opposed by 

tained in: Bom^ Diss.de jure in re. Leipsic, Kudorff, in the Z. f. gesch. R. W. Vol. 7. 

1662.— JVoAa, Diss, de jure rerum et juris in p. 94. ; and Hasu in the Rhein. Mus. VoL 6. 

re speciebus. Helmsteat, 1664.— AirftoWadf, p. 184. 
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produces juridical effects, as, under those suppositions, certain rights 
grow out of it and are connected with it, especially the rights to inter- 
dicts and prescription.'' Possession, therefore, though it is by itself no 
right, is yet, as a source of rights, a condition which comes under the 
cognizance of the law : with relation to the things which are its objects, 
it forms a provisional or temporary condition of right, and for this reason 
the doctrine of possession must precede that of dominium and other 
real rights.* 

(a) fr. 49. pr. D. 41. 3. *' Plarimam ex sed et jnrU ef<."— 8ee Ootehd, Zentreate 

jare mutaatnr poMesaio." — ^fr. 49. $ 1. ibid. Blatter. Vol. I. p. 297 aeqq. p. 360 seqq. and 

** Q.ai in aliena potestate sunt, rem pecnlia- Stahl, Philoaopbie des Itechta. Vol S. Div. 

ram tenere poseant; habere, poaaidere non 1. p. 157. — Hcpfner, Commentar. Edited by 

poeeant: quia pos9e$8io non tatUmn corporis, A. D. Weber. $881 seqq. 

* The erroneous views here stated in the text will be more full^ considered in the 
succeeding note : bat, in order to guard against the formation of misconceptions at the 
beginning, it will be proper to miULe here a few preliminaiy observations. " Posses- 
sion," says Mackeldey, *<in itself considered, is not a right, bat merely a condition of 
fact." And how is this supported 7 By a reference to fr. 1. $ 3. D. 41. 2 : where the 
'words " pouegnofactij Tton jvrit" occar. But let as see how and in what connexion 
thery are employed . Here is the passage itself: " Furiosus et pupillus sine tatoris ano- 
tontate non possunt incipere possidere, <}uia afifectionem tenendi non habent, licet mazi- 
me corpore suo rem contingant, sicuti si quis dormiend aliqaid in mana j^nat. Sed 
papillus tutore auctore incipiet possidere. OfiHus quidem et Nerva filius etiam sine 
tatoris auctoritate possidere incipere posse pupiUum aiunt ; eamenim remfacti, non juris 
ease. Qoas sententia recipi potest, si ejus etatis sit, ut intellectum capiat" Here 
Paulus openly rejects the opinion entertained by OMiut and Nerva the younger, 
together with the argument which they employed m support of iL Had he re- 
sarded it as correct, he would have expressed lus approbation accordingly. This 
novB'ever, he has not done {non possunt incipere possidere ; quia affectionem tenendi 
uon habent, licet maxime corpore suo rem contingant, &c.)* on the contrary, 
he declares that their view is admissible only under the supposition that the 
ward is already capable of tnlling to a certain degree ("qus sententia recipi 
potest, si ejus istatis sit, at inteUeetum capiat"). In other woitis, Paulus oonsidera 
vill as an essential requisite to juridical possession, and consequently he does not 
regard the latter as a mere &ct ; although wards, as is well known, are readily favoured 
-where acauisidon comes in question. Our author evidently feels himself here on unsafe 
ground ; lor by adopting Savigny's theory, be falls into Savigny's contradictions. He 
thuB continues: "Possession, though it is by itself no right, isyet ajuiidicalcondi- 
tion." We would here ask the following simple questions : 

1. How can a condition be " merely one oi fact" and yet at the same time " a condi- 
tion of right ?" A fact can be nothing more than a fact. The comparison would not bo 
unapt, were we to liken detention, possession, and ownership to the progressive stages of 
caterpillar, chrysalis, and butterfly. Now the chrysalis bears a close analogy to the last of 
these states, into which it is about to be converted ; being itself a butter^ in embryo, it 
has no longer any relation to the first, which has already ceased to exist ; yet it would be 
just as correct to say that caterpillar and chrysalis are identic, as to assert that the mere 
lifeless fact of detention is essentially the same with juridical possession ; for it is the 
ammating spirit (the inU)ibat gives to the latter as well as to absolute ownership their cha- 
racter and importance. Although detention is a condition of fact, and is the substance of 
juridical possession — and even, though in a less strict sense, of property itself; yet this, 
it is evident, may have no more influence on the nature of juridical possession than it 
haa on that of property, since they come in fact under an entirely different category. Our 
author confutes mmself by referring to fr. 49. pr. $ 1. D. 41. 2. where Papmiansays: 
«Fo8ses8io ^uoque per servum, cujus ususfractos meus est, ex re mea vel ex of^eris 
•ervi acqoiritor mihi, qaum et natiu^ter a fructaario teneatur, et plurimum ex jure 
poaeesBJo matuetur. $ 1 . Qui in aliena potestate sont, rem peculiarem tenere possmit; 
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CHAPTER I. 

POSSSJtSSlOK*' 



The essence of possession, simple as to every one it may appear, has 
been so much mistaken by many civilians, that they have committed 
serious errors both in tracing its foundation and in assigning to it its 
place in the system. They have confounded accidentals with essen- 
tials : and thus, those things which are of the most intrinsical impor- 
tance in the doctrine of possession, namely, its basis and general chax- 

(a) LiTKRATURK: Donelli Comm. jnr. civ. rw, Neue Revisioii der Theorie des Rdm. 

Lib. 5. c. 6-13.— Ctt/am Recitationes ad Rechte vom Bemt«(with»pecial refefencelo 

Di^. et Cod. h. t. (in his Works, Vol. 8. 9.) 8avign/s work). Leipnc, 1824. — Koek, 

— Kamos del Manzano ad tit Dig. de acqui- 8v9lem. Darstellang der Lehre vom Besitze. 

renda poas.; in Meerman's Thesaoraa Vol. 7. {According to the Prussian law of posseasioa, 

p. 78-114. — De Rett* ad enndem tit. Dig. m comparison with the German comnKm 

ibid. Vol. 7. p. 454-539.- -Potkier, Traits de law). Berlin, 1826,-^ Schottari, Rfisponsw 




IBOl.— Wettphaly Ueber die Arten der 8a- tator; in Annalibafl Acad. Louvain, 1890. 

chen, Besiu, a:c. Leipsic, 1788.— Cujkts —DubuM de posseanone ex jore Riimann . 

OhservaL selects de natora poase^sionis. Loavain, 1825.— 2>rmtnter de posscsfiiope 

Lcyden, 1789, Edited and improved by analytica SavignianiB doctrinoB exposilia 

Thibaut. Jena, 1804.— TAiJot*/, Ueber Be- Paris, 1828.— A full account of the whole li- 

■itz und Veriahrung. Jena, 1802.— Lan^c, terature of the subject is given by Savignv to 

Phil, jurist. Abh.uber die NaturdesBcsitzes. his introduction to the sixth edition ofhia 

S Vols. Erlangen, 1813. 1818.— i/w/yand, work, to which may be added the foUowiM: 

Neue Darstellung der B>echulehre vom Be- THgerstrOm, Ueher die hons Bdei poflseoiio. 

aitz. Gicssen, 1816.— The best of the later Berlin, 1836.— Gowi, Ueher die Gmndlage 

works on this subject is : Savigny, Das Recht dea Beaitzes. Berlin, 1 839.— Pfeijer, Ueber 

des Besitzea Giessen, 1803. The 6th edi- den BeaiU nach Edmischem RechL Tubia- 

tion 1837. The mgre recent publications on gen, 1840. — Rosshirt, Ueber Besitz und Ei- 

this subject are: Wamkumff, Analyse du genthum desFranzosischen Rechls, Heidel- 

trait^ de la possession par M. De Savigny. Berg, 1849. — A. Koppe, Zur Lehre vom Bc- 

Liege, 1 824. 3d edition. 1837.— T, M. Zacha- sitz. Berlin, 1839. 



habere et possidere non poasunt, (|uia poaaeaaio non tantum corporis sod et juris est."-» 
Papinian thus adduces at once, in support uf his view, the argument that posecsAon 
preeminently contains within itself a juridical element {** plurimum ex jure mutne- 
tur"), and that those who are incapable of willing {" qui in potestate sunt") may indeed 
have detention, but not juridical possession ; since this is not a fact, but a right (" quia 
poiseasio non tantom corporis, sea et jurit est"). If we connect herewith the many 
other declarations of the Roman jurists, which place this beyond a doubt, it seems 
scarcely conceivable how the true view which they entertained can be denied. To 
this efiect speaks Ulpian in many places, e. g. in fr. 29. D. ibid. fr. 2. $ 38. D. 43. 8.; 
PauluB in fr. 2. D. 43. 17. and fr. 41. D. 41. 2. ; Papinian in fr. 44. D. 41. 2. ; Java- 
lenu* in fr. 23. ( 2. fr. 26. D. ibid. ; Proadus in fr. 27. D. ibid. ; Marcian fr. 5. D. 48. 
6. ; and besides many other passages, also const. 4. 10. C. 7. 32. And what can better 
demonstrate that Paulus regarded juridical possession as a right and not as a fiict, than 
the declaration he makes in fr. 1. $ 1. D. 41. 2. where he explains the right of owiier> 
ship as originating in juridical poasession ? 

2. Why does our author restrict possession to things merely? He hinuelf treats 
of the possession of " servitudes ;" and is there not also possession with respect to all 
permanent rights ? is there not, e. g. a possession of pnvileges, as indeed this Com- 
pendium ( $ 1 90 seqq. ) itself teaches 7 

3. Is it logically correct to place a doctrine whose applicatioti is not confined to 
things, but extends to all permanent rights, among the nights of thin^ ? And yet it is 
done by the m^ority of civilians. 
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acter, have been entirely lost sight of. Hence it has resulted that the 
special relation borne by possession to interdicts and prescription, has 
been regarded as the only effect which can render it of juridical im- 
portance in the system of law-~a view which, by reason of Savigny's 
advocacy of it, has been widely adopted. To this theory Mackeldey 
also inclines ; and hence he has treated of the subject under the Rights 
of Things. Possession, however, is wTioUy general in its nature, and 
has reference also to other rights; for possession is nothing else than the 
exercise of a right, whether it be exercised jiM/7y (i. e, by a person who 
at the same time holds the right itself either absolutely or subjectively, 
or by one on whom its exercise has been conferred separate from the 
right itself), or unjustly (by a usurper). It would therefore be more 
systematically correct to treat of possession, as an exercise of a right, 
in the General Part, namely in the doctrine of rights.* K. 



* The doctrine of possession has fonned so prominent a topic of controversy amonjg 
the civilians of later tunes, that even on that account alone the Editor would reel it hu 
duty to express his views on the snbiect, as fully as can be done in the limited space 
proper to a note. The dispute has reference chiefly to the foundation of possession, 
ana consequently is no idle one. In connexion with this question there stands ano- 
ther, which touches not less neariy the very essence of possession, namely, that of its 
extent ; the decision of which is of great importance, for enabling us both to arrive at 
those fundamental views from which the true general principles may be obtained, and 
to assign to the doctrine its proper place in the legal system. 

There are some, or rather many, civilians who hold, in accordance with the doctrine 
of Savigny, that possession is a mere faet, and hence something juridically indifferent^ 
as if all law did not refer exclusively to facts ! Savigny supposes tbit possession, 
because it is a mere fiu^t, confers no right ; and that rights can accrue to a possessor only 
from violence or wrong done to him by others. Oane very properiy urges in opposition 
to this theory that, ** All the objects of law are &cts: a person possesses, has proper^, 
marries, inherits. That the le^ effects of one fact embrace more rights than those of 
another, does not alter the nature of the case ; marriage is no less a fact than concubin- 
ase, a contract no less than ownership." We can speak of a more fact without le^ 
effects, only where no will at all exists, as in mere detention. If possessioin 
had not the ^rms of right in itself, in what conceivable manner could it ever become a 
right? Or, m order to make the question clearer by an example, How could po$- 
eeteio ever be converted into utucapio, if there resided not within it the nature of a 
right, and in this case, that of a conditional right of ownersh^ 7 The botuefidei poues- 
no is certainly not in itself the ri^ht of ownership. It is a relative right, which, oy vir< 
tue of the lapse of time, of the long continued recognition of the possessor's subjective 
wdl, may be elevated to the dignity of an abiolvte right or right ofownership. Tne law 
is so strongly opposed to the perpetuating of uncertainties, that it prefers, even at the risk 
of diMlToymg an absolute right or of sanctioning a wrong, to change an uncertain condi- 
tion into one that shall be certain. 

Man, in a juridical point of view (as 2kuharid has well observe^ in hisVierzig Bucher 
vom Staate. Vol 3d. p. 97. 118 seq.) possesses nothing by birth but his body ;•— called 
to exercise dominion over the whole realm of nature, he can, if he wUl^ subject extet' 
not things to his power, to his law, as though they together with his body formed one 
organic whole. The rights which men may acquire over external things are either per- 
sonal or real. The difference between the two is, that the (corporeal or incorporeal) 
object of a real right already actually exists ; whereas the object of apersonal right is an act 
due from another and which is still to be realized. A man can acquire rights to external 
thin^ only through his vUl and by means of acts corresponding thereto, i. e. by aj>pro« 
priatmg them to hunself with the design of subjecting them to his control and domnuon. 
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TITLE FIRST. 

IN OSVKRAL. 

/. Nature of Posst^tum, 
1. Detention. 



§ 229. Possession, in its original sense, is nothing more than that con- 
dition of fact under which one can exercise his power over a corpo- 
real thing at his pleasnre, to the exclusion of all others. This condi- 



Ponetnon is therefore the necesaary condition upon which rights to external objecte 
are dependent, }. e. the fact that a man will* that a certain corporeal or incorporeal 
thing which he has ^propriated, shall belong to him. As long as this wiU is mere^ 
nUfjeetive, it produces only a relative right— different from the condition of an absolute 
rifht, which presupi>08e8 an objective will, i. e. one fully recognised by the law, or in 
other words one which is identified with the general will. Still even the first men- 
tioned condition, viz. that of the ei\)oyment of a relative right, is recognised by the law 
as very important, and is attended vrith different weighty consequeDcea. This con- 
dition we might term a provisional condition of right Now in so far as possession (in 
its wider nense) may occur without the will to exercise any juridical dominion over an 
object, it is requisite that we miB^e a distinction between physical (natural) and juri- 
dical (mental) possession ; the latter of which, if it be otherwise externally announced, 
does not depend on physical possession. Mere corporeal having and holding withoat 
personal will, is purely a matter of tact; but as soon as this detention is quicKened by 
the will, it begets a legal relation which we call poegeition, i. e. juridical possession. 
Or we may say with Gant (Grundlage des Besitzes. Berlin, 1839. p. 53 seqq.), *' Poases- 
oon is nothing but the right of personality extended to the world without. Without 
a subject of rights, or person, i. e. without a «t»//, there would be no right This will, 
although subjective, is already something substantial, something to be protected. It is 
tfaerefi>re protected, where it is not oppcMsed by a stronger, namely, the general will." 

The late Prt^essor Oan* designated the will, the ^rm of all rights, as the legal 
ground of possession. Where subjective will manifests itself in the holding of a thing, a 
right exists, and this must be treated and protected as such. The individual will of a 
person is the legal ground of possession ; the identity of the individual wiU with the 
general will, that of property. Savigny and his followers fsp altogether astray, when, 
m order to carry out their untenable meory, that possession is a mere fact, they endea- 
vour to deduce the possessor's right to interdicts, not from his right of possession, bnt 
from a violent act or violation of right committed by him who disturbs the possession. 
For if the possessor has no right wmitever, there can be nothing said of a violent act, or 
violation of right, or disturbance of possession. Moreover, the very natural question. Why 
has the detentor no interdicts, ana why are they given only to the juridical possessor t 
would remain entirely unanswered, were we to explain possession as nothing bnt a 
condition of fiuit, and the interdicts as only a consequence of the disturber's wrong. It 
is also flEital for our opponents that juridical poss e ssion does not cease m consequence of 
ever so long a privation of detention ; and that the detentor by ever so long a continu- 
ance of detention does not obtain juridical possession. Another serious objection is, that 
a right of representation is recognised with respect to the acqqjsitiou, preservation^ and 
loss of possession; but how coiDd representation be reeognis^ without an implicit re- 
cognition of a right on the part of the principal 7 The detentor who claiou no right for 
himself and has not the vrili to possess, has for this reason alone no protection in his own 
name ; consequently he is secured on account of his interest in the detention, only so 
fiur as he is protected by the principal whom he represents. 

The Boman jurists certainly regarded possession when quickened by will as a condi- 
tion of right, as appears from many passages in the Pandects (see the Editor's Note to 
$ 228). Some difficulty has arisen tiom the fact that their terminology in the doctrine 
of possession, being drawn from the language of common life (which in such matters 
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lion of fact is called detenHon^ and it forms the substance of posses- 
sion in all its varieties.' To signify mere detention, the Roman jurists 

{a) ir. 1. pr. D. 41.2. (Panloa) "Posseasio netnr ftb eo, qui ei iasiflUt; quam Graici 
appellata est, at et Labeo ait, a pedibus [ae- xaro^^iiy dicanL"— ilforezo^?, Inatitationcn. 2d 
diboBJ qoasi posaeMio : quia naturaliter le- Edition. Leipaic, 1641. $ 76. 



will be found more or less >tigae among all nations), is not every where dis- 
tinct and uniform; and that consequently the context of each passage can alone 
determine whether they speak of detention or juridical possession. That however 
they made a distinction between the essence of detention, which they regarded as a 
fact, and that of juridical possessiony which they recognised as a right, there are no 
good grounds to dispute. Thus, for instance, the Romans denied to one incapable of 
willing f not detention, but juridical possession ; to eveiy possessor they allowed the 
right of self-protection, but the interdicts and other possessory actions were granted by 
them to the juridical possessor alone ; objects not susceptible of ownership, although 
subjected to detention, they regarded as incapable of jundical jpossession. 

Thibaut impliedly considers possession to be a condition of right ; yet becanse he 
omitted to adopt decidedly the toill of the possessor as the foundation oi possession, his 
views, though ver^ near the truth, are not as precise as they otherwise would have been. 
He defines possession (System des Pand. Becnts. 7th Ed. \ 390 se(^. 8th Ed. $ 203 seq.), 
in the most general sense of the word, to be the mere actual condition of the exercise of 
a right ; which may be conceived of as united to the right, or as not united to it, or as 
existing wholly independent of the right— according as the entitled party exercises his 
right himself, or not, or as a party not entitled usurps the exercise of the right. " This 
condiliou of fact," he says, '' is of juridical importance, iuasmnch as it is protected 
against every one who cannot show a be^er right." (In pari causa melior est conditio 
possidentis.) This is the generalandmost important consequence of possession: and 
w^ith respect to it he very finely observes, (in Braun^t Erdrterongen. p. 288 seq.) 
"Throughout the doctrine of possession, that which is essential and of general im- 
portance lies in the great idea which forms the basis of all civil security : the 
human, non-omniscient judge cannot at once in each single case distinguish right 
from wrone, and must never begin with the presumption of wron^. Consequently the 
mere actual condition of possession is, nrovisionaUy and while in doubt, to be held 
sacred, by the judge. This principle holas ^ood with regard not only to the possession 
uf property, but also to every actual exercise of a permanent right, as e. g. freedom, 
citizenship, paternal power, matrimony, and jurisdiction." 

Savigny, on the other haind, entirely overlooks the higher ^tgnificance of possession. 
He says that juridically the state of possession is of no consequence, except m so far as 
it may establish a right to interdicts, and through the lapse of time even to a prescription. 
Thus he not only deprives possession of the general importance which it has with respect 
to all parts of the law, but even denies it a general character as regards the rights of things, 
making it here of consequence only in a special point of view, viz. in its relations to inter- 
dicts and prescription. This view is altogether defective and erroneous. For in saying 
that the natural dominion over a thing, connected with the intention of regarding it as 
one's own, constitutes possession, he limits the definition so as to include real rights alone, 
and even these only in part, whereas juridical possession applies equally to other rights. 
In opposition to these ideas of Savigny^ the late Professor Thibaut very stri- 
kingly urses: ''Prescription is an accidental consequence of possession. Posses- 
sion would retain its important character, even should the legislature abolish prescrip- 
tion. The assertion that possession is of interest in regara to interdicts, is a still 
w^eaker ground on which to justify the smuggling of it into the special part ot the sys- 
tem ; for the laws have made interdicts for the sake of possession, because possession in 
itself is something sacred and of high importance. Consequently, if it be said that pos- 
session has been mvented for the sake ot interdicts, this is not a whit better than if one 
^vere to say the people are made for the kings, that they may rule over them. The place 
assigned to possession in the Coipus Juris is by no means decisive; because the 
so-called system of the Pandects, in which the most important and comprehensive 
doctrines are often inserted merely by way of illustration mider very subordinate 
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use the expressions : tenere, corparaliter pomdere^ esseinpauesdtme (§ 232 
in fine.)." Detention, in its strict original sense, refers merely to the 

(a) $ 5. J. 4. 15. " Posndere axitem Tidetnr ai ejas nomine aliqnis in posaeflsione sit, lioet 
qnisqae non Bolom, ai ipae poasideat, aed et, ia ejua juri aubjectoa non ait, qttalia eat oolo- 



beada, doea not in fact deaerve the name of a ayatem ; becauae moreover, posaeasion ia 
treated of by the Romana together with preecription and interdicta for no better reaaon 
than that moat of ita moditicationa have reference to them; and laatly, because an 
anayatematic author prefera to treat of an entire topic in that place where he haa moat 
to aay respecting it." Aa regards this last point, we may observe with Oans (1. c. p. 18), 
" The modem aystema of Roman law sbonld not be a mere representation of the 
arrangement found in the Corpus Juris, but should classify the Roman law in accord- 
ance wiili our reason." 

The effects which give to possession a higher and more general character may all be 
reduced to the single one of protection, which is their common object The protection 
ei^oyed by the possessor includes: 1. the right of self-defence ; 2. the right to actions 
and exceptions; 3. the right to judicial assistance in upholding his possession. In ac- 
coidance with the last: a. the possessor is not required to show by what title he holds 
(edere tittUum); h. his possession is protected until a stronger right is proved by 
another claimant ; and, e. in every case of doubt, the decision must be given in his fa- 
vour. Savigny, for the purpose of his qjgnment, has denied to possession the last men- 
tioned eifect, objecting that this is rather a result of the rule of proceeding, '* In dubio 
pro reo" I3ut this objection is clearly invalid ; for the maxim, " In dubio pro posses- 
sore" refers not only to the defendant, but also to the plaintiff where he ia the poaaesaor. 

The true force and great importance of posaeasion consists accordingly in this, that 
its primary character is that of a subjective or provisional condition of right; and this 
qouity belongs to it with regard not only to the rights of things, but also to many- 
other legal relations. In accordance with this general character, it belongs moat pro- 
perly to the General Part of the system. 

The Editor will here conclude with the remark, that in his opinion, it is only by re- 
verting to that which constitutes its foundation^ that we can discover the complete 
uni^ which exists in the fundamental views of the Roman jurists on the subject of 
poeaession. Even Thibaut, who haa ao well understood and exhibited the general 
nature and high importance of possession, doubts (System. 7th Ed. $294. 8th Ed. 
^ 207.) whether such a uniformity can be shown, though certainly ^vithout suf- 
ficient reaaon. This seems to have been caused by his felling himself into the 
very same error which he so ably proved to have been committed by Sarigny, 
viz. that of deducing tile juridical character of the " exercise" of a right from ita 
effects rather than from its foundation. That, however, the foundation of posses- 
sion alone must have formed the guide of the Roman jurists in their decisions, cannot 
be denied ; for we find them throughout the whole doctrine settin? out from and re- 
turning to the distinction between a detentor and a possessor. The former, as *' a pos- 
aeaaor without will," is allowed by them, in conformity with hia more de facto pos- 
sesaion, no other than mere self-protection ; whereas to the latter, as "a possessor with 
will," in conformity with his juridical possession, there is always conceded juridical 
protection. From this point of view we can easily account for the facts, 1. that the de* 
tentor who possesses in virtue of a personal right (e. g. in consequence of a locatio 
conductio, mandate, deposite, &c.) enjoys no juridical protection of his own ; for we 
cannot say of a tenant and such-like detentors, who intend to detain the thing only for 
a time and to enjoy merely de facto and transitorily the exercise of another* s right, 
that they intend to exeroise the right as their own, smcc they do not attribute to them- 
selves a right in the same (non habcnt animum juris sibi attribucndi) ; and again, 2. that 
every juridical possessor, of whatever quality his possession otherwise may be, enjoys 
joritucal protection. For the possessor's will to exercise a right as his own being consi- 
dered as the criterion of jnricucal possession, it is but in coniormity therewith that the 
juridical protection is extended in some measure even to an unjust possession and also 
to the possession of a pawnee (s. c. possessio ad interdicta) ; and especially that juridi- 
cal protection is grantMl to any possessor whose will is directed to exercise n right which, 
when exercised juito titulo et bona fide during the whole term of prescription, will 
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corporeal holding «of a corporeal thing ; yet, it has been analogous! j 
extended so as to apply equally to the corporeal holding (i. e. the mere 
actual exercise) of a right.* 

2. Jaridical FcMneflBion. 

§ 230. Ill order to render mere corporeal detention ^ juridical po»- 
session (possessio), and thereby a source of rights, the person, who holds 
the thing must at the same time have the intention (animus) to possess 

niu et inqailinas. Per eos qnoque, apnd patant, Sabinisententiamverioremerae: nee 

qaoa deposucrit aiiis, ant qnibas commoda- alias earn, qui scit, possidero, nisi si loco mo- 

▼erit, ipse possiacra videtur. £t hoc est, tas sit, qaia noa sit sab custodia nostra; qui- 

quod dicitar retincre possessionem posse ali- bus consentio." — fr. 10. ( 1. D. ibid. (Ulpia- 

qnem per quemlibet, qui ejas nomine sit in nns) " Idem Pomponius bellisaime tcntat dl- 

possessione. Uain etiam animo (jnoqae solo cere : nomquid, qui conduxcrit qnidem pne- 

retineri possessionem placet : id est, at, diam, precario autem rog^avit, non at po«d- 

qaamvis ?ieque ipse iit in posgesnone, neqao deret, sed at in possessione esset? est aaiem 

ejas nomine alias : tamen, si non relinqaendoa 'longe diversum; (diud est enimposiidere, longe 

pos9C9slonisantmo,8cdposteareversurasinde cdiud in posseMsione esse; deniqae rei ser* 

discciKierit, relinerc possessionem videator. vandse caasa, legatorom, damni mfccti, non 

Adipisci vcro possessionem per qaos ali* possident, sed sunt in possessione castodis 




^ . „ possideU 

ir. 7. pr. D. 39. 2. — fr. 3. $ 3. D. 41. 2. (Panlos) non possides: quoniam is, qai in tua potes- 
" Ncratias et Procalas, solo animo non pos- tatc est, iguoranti tibi non corporalem ^os^ 
Be nos acqairere possessionem aiant, si non sessionem. sed jastam potest acqnirere : sicat 
antcccdat nataralis possessio. Ideoqae si id qaod ex pccalio ad eam pervenerit, posn* 
iheiMiaram in fando meo positam sciam, con- det, nam torn per servom dominns qooque 
tinao me possidere, simol atqae possidendi i>ossidere dicitar : samma scilicet cam n>> 
affectam habuero, qaia, qaod desit natarali tionc; qaia, qQod ex jxiata. ckusbl ctnyioraliicr 
possession!, id animas implet. Ceterom a servo ienetur, id in pecnlio servi est ; et pe- 
qaod Bratas et Manilios patant, earn, qai caliam, qaod servos civiliter qaidem possi- 
Uindum longa possessione cepit, etiam tnc- dere non potest, sed ncUuraliter tenet, domi- 
■anrom cepisse, qaamvis nesciat in fando nos crcditar possidere. daod vero ex ma- 
esse: non est veram; is enim, (jni ncscit, leficii9apprenenditar,id addominipossessio- 
non possidet thesaornm, qaamvis fandam nem ideo non pertinet, qaia nee pec alii caa- 
possidcat : sed et si sciat, non capiet longa sam apprehendiL" fr. 49. } 1. D. ibid. — fr. 1. 
possessione, qaia scit alienom esse. Clnidam $ S3. D. 43. 16. (Ulpianos) " Interdictum 

be transformed into an absolnte right (a. c. poatetsio ad ntueavionem). Owing to their 
narrow conception of the extent of poflsession, and to their aeriving its juridical char- 
acter from its effects instead of from its foundation, nearly all civilians refer the 
latter kind of juridical possession to corporeal things alone, and not to rights (incor- 
poralia). But as the attempts to deduce the juridical character of possession from the 
usucapioj to which it may give rise, have been shown to be palpably erroneous, it 
is scarcely necessary to adduce the further argument, that where usucapio exists, 
juridical possession has entirely terminated, i. e. is no longer in existence as juridical 
possession, but has been transformed into absolute ownership ; consequently, although 
this product of long continued possession, where it happens to occur, may fall as such 
(viz. as a titulus acquirendi juris) within juridical consideration, yet it cannot properly 
be made use of to determine tlie original character of juridical possession, which is 
owing to its foundation alone. We will avail ourselves of another opportunity (Note 
to $ 253) to show that juridical possession applies not to the rights of property and 
servitude only, but equally to other rights. 

* The statement that detention forms the substance of every possession, must not 
be understood as confining it to cases of possession alone ; for detention is equally in- 
cident to ownership. Ana a^ain, it may occur separately and independently of either 
possession or ownership : for instance, A may be the true owner of a building ; B who 
has acquired the aumejusto titulo and bona fide, the juridical possessor ad usucapio' 
nem ; and C, as tenant, the detentor. 
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it as his own property.' If, therefore, be merely intends to possefis it, 
as the property of another^ and consequently to represent the owner by 
exercising the latter's light,^ the Roman law says of him, ** nompotsi' 
det,'' i. e. he has no juridical possession ; or, " iUieno nomine possidei," 
i. e. he holds possession for another.* 

antem hoc nnlli competit, nisi ei, qui tunc, in the Z. f. Civ. "BL n. Proe. Vol. 4. p. 361.— 

aaom dejiceretar, pouidebat, neo uiaB de- WamkOnig in the Archiv Civ. Frax. Vol. 13. 

jici vj^ est, qaam qoi possidet"— ir. 3. ^ 6. p. 169. ~ SckrOler in the Z. f. Civ. R- o. 

D. 43. 17. (Idem) " Creditores miMOs in po«- Free. Vol. 2. p. 233.SuchkoUz, Vemicbe. 

iessionem rei aervandiB causa interdicto Uti No. 8. 

possidetis nti non posse ; et merito, quia noa {b) Such is the case, for instance, with a 
possident Idemque et in ceteris omnibiia» commodataiy, denositary, or tenant, fr. 18. 
qni cnstodiflB cansa missi sunt in possessio- pr. D. 41. 2. (Ceisos) " Q.aod meo nomine 
nem, dicendom est." — fr. 7. D. 43. 26. (Ve- possideo, possam et alieno nomine poasidere ; 
nnleins) ** 8ed et si earn rem, ctgoa posses- nee enim mnto mihi caasam poaseaiionisi aed 
■ionem per interdictom Uti possidetis retine- desino poasidere, et aliam poasessorem mi- 
ro possim, qoamvis faturum esset, at tenear nisterio meo facio, nee idem est possidere et 
de proprietate, precario tibi conceaserim, te- alieno nomine possidere. Namis poaaidet^cn- 
neberis hoc interdicto.'* jas nomine possidetnr. Frocarator aliena 
(a) Possession and property mnat not, how- posaessioni prestat ministeriam."^fr. 30. ( 6. 
ever, be mistaken for each other. One may I>. ibid. (Paalua) " 8i ego tibi commoaeh 
have the juridical possession of a thing, with* vero^ tu Titio, ^uiputei tuum esse^ nikilomi- 
out being its proprietor ; and on the other nus ego id posstdebo. Et idem erit, si colo- 
hand, one may be proprietor, without having nus mens fondam locaverit, aut ia apad qnem 
the jposseasion. Hence it is said in fr. 12. deposueram, apud alinm ruraas deposnerit. 
$ 1.D.41. 2. " Nihil commune habet proprie- Et id, per quamlibet plurium personam &c- 
taa cum possessione." and in fr. 52. pr. D. ibid, turn, ooacrvandum ita erit." 8ee fr. 9. D. 6. 1. 
" Nee possessio et pronrietas misoeri debent" (Ulpianas| " Officium aatem indicia in hac ac- 
— it. 17. $ 1. D. ibid. (Ulpianus) " Differentia tione (scil.mreivindicatione) hoc erit:nt judex 
inter dominium et possessionem hsec est: inapiciat, anreuapossideat; necadremperti- 
ouoc} dominium nihilominus ejus manet, qui nebit, ex qua causa possidet. Ubi enim probavi 
dominus esse non will, possessio autem rece- rem meam esse, necesae habebit po n e cssor re* 
ditf ut ^isqne consiit uti noUe possidere. Bi stituere, qui non objecit aliquamexceptionem. 
quia igitur ea mente possessionem tradidit, Q.uidam tamen, nt Fegasua, earn solam poe- 
nt postea ei restituatur, desinit possidere." sessionem putaverunt banc actionem com* 
With respect to the definition of ue animus plecti, qu8B locum habet in interdicfco Uti poa- 
possidendi, see Savigny, L c. 6 9. 23-35 ; and aidelis, vel Utrubi. Denique ait: ab eo, apod 
comp. Quyet in his AbhandL p. 133. and qnem deposila sit vel commodatei, vel qni 



* One may well ask here : What is a source of rights ? Detention, as we have 
already seen, produces no right. How comes it then that onr Author calls juridical 
possession a source of rights? The answer is simple. Juridical posaeaaion pre- 
supposes a will {animus) in the possessor. This will is the so-called source of rigata. 
Hence it would be more consistent with tlie nature of such posaeaaion, to call it in 
direct terms a right, i. e. a relative right proceeding from the animus sibi hctbendif 
which is the source of rights. 

The Autlior falls into another error here, when he says that the animus d^mini is 
necessary to constitute a juridical possession; for the pawnee, the posaesaor of a 
servitude, auperHcies, emphyteusis, &c., who belong to the class of juridical poesesaoTS, 
cannot entertain an animus domini, but only the animus jicrif in re aliena sibi attri- 
buendi. 

In the Corpus Juris the technical terms mentioned above in the text are not em- 
ployed with any degree of uniformity. This accounts for tlie many erroneoos viewa 
which still prevail among jurists respecting this doctrine. Most commonly, however, 
possessio in its widest acceptation denotes also detention ; in its stricter meaning, the 
possessio ad interdicta : juris possessio is used to signi^ the possession of a servitude ; 
and possessio simply, that of an emphyteusis or superficies. Of the possessor ad in- 
terdicta it is said, possidet; of the possessor ad uaacapionem, eiviliter possidet ; and, in 
contradiatinction to these, of all other possessors, eiinliiernon possident, otnaturaliter 
tantum possident, or ienent tantum. 
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3. SflEects of Juridical Poeaeidon. 

§ 231. Juridical possession conveys with it a right to the interdicts, 
and leads through urucapio to ownership." 1. The right to the inter- 
dicts presupposes a juridical possessiqn of some kind or other. Ac- 
cordingly, even the unlawful possessor is generally entitled to use the 
interdicts, whenever his possession is forcibly disturbed by others.^ 
2. Usucapio, on the other hand, presupposes not only the existence of 
a juridical possession, but also that the possession has commenced in a 
lawful manner and honajide, and that the thing possessed is subject to 
tuucapio. 

With respect to the interdicts it may be added, that it is not the posses- 
sion which forms their foundation, but the obligatio ex maleficio of him 
who disturbs ajuridicijU possession by an unlawful act.* 

eonduxerit, ant qui legatomm itervandorvm mco an in alieno condidissexn, cum d aliui 
causa, vel doiU, verUrisve nomirie in posses- in meo condidisaet, nou alias possiderem, 
stone esset, vel cui damni infecti nomine non quam si ipaiua rei posseaaionem supra terram 
cetvetUur — quia hi omnes non possident, yin- adeptus tuissem. Itaque nee alienus locua 
dicari non posse. Puto autem, ab omnibus, mcsam propriam aufert possessionem, cum 
qui tenent et habent restituendi &cultatem, supra terram an infra terram possideam, 
peti posse." possideam nihil intersit." — fr. 8. ^ 38. D. 43. 

(a) These eflbcts of juridical possession 6. (Ulpianus) " Habere eum dicemus, (jui 
are termed the jus possessionis, or rights utitur, et jure possessionis fruitur,^ sive ip- 
arising from the possession. — Savig-nyfLc, se opus tccit, sive ex causa emtionis vel. 
j25.--Comp. SrAweopcJur.Mag.No. l.p.45. condnctionis, vel legato vel hereditate, vel 
— TT&t'^te/, Civ. Abn. VoL 1. No. 15. It will quo alio modo acquisivit." — ^fr. 5. $ 1. D. 
be observed that this term,^'u«^Mesa«0nM,oc- 48. 6. (Marcianus) " Si de vi et posaaasione 
curainthefollowin^passagestfr. 44.pr.D.41. vel dominio quoeratur, ante cognoscendum 
2. (Papinianus) " Peregre profecturus, pecn- de vi, quam de proprietate rei, Divus Piua 
niam in terra, custodiffi causa oondiderat: cum rut xoiyu ruv OcffffdAcuv, i. e. Universitati 
reversus locum thesauri in memoria non repe< Thcssalorum gnece rescripsiL 3ed et decre- 
teret, an desiisaet pecaniam possidere, vel si vit, utpriusde vi ^aaeratur, quam do jure do- 
postcarccognovi&sct locum, an confestimpos- m'mii Bive posttc8Sionis.**^<:oneL 5. C. 7. 16. 
aidcrc incipcret ? queesitiim est. Dixi : quoni- This jus possessionis is entirely different 
am castodifB causa pccuniacouditaproponero- from the jus possidendi or the nghtto tho 
ixiT.jus possessionis e\, qui condidisaet, non vi- possession of a thin^, which is only a conae- 
dcri peremtttm, nee infirmitatem mcmoris quenceof another nght, and dierefore should 
damnum aflcrre possessionis, quam alius non not be considered in connexion with the doc* 
invasit : alioquin responsuros, i>er momenta trine of possession. 

servorom, quos non viderimus, intcrire pos- {b) fr. 1. 6 9. D. 43. 17. (Ulpianus) " Q.uod 
scssiouem. £t nihil interest, pecuniam in all Praotor m inderdicto : 'nee vi, nee clam. 



** The erroneouaneea of SavignyU theory, which has been adopted here, and 
according to which the poaseaaor'a right to the interdicts is said to be derived 
from a wrong perpetrated against him, baa already been made evident in the 
preceding notes. We at the aame time endeavoured to show that possession 
18 not, as the great mfgority of jurista maintain, a mere fact, but a right, although 
a relative one; and that the several rights to which a possessor is entitled all 
spring from the right to protection inherent in posaession. We shall now con- 
aider more particularly that tlieory which derives the right to the interdicts from a 
wrong committed against the possessor. This is obviously defective, because it 
does not embrace the case of an unlawful possessor, who cannot be said to have 
sufiered a wrong from the party entided, m case ho has been deprived of his 
possession by the latter; and yet he undeniably -would be entided to the inter- 
dicts. Savigny's argument can at moat have an appearance of plausibility^ only 
in cases where the mterdicts actually apply after a provioua wrong committed; 

16 
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4. Kinds of Jnridicfd Fosaessioii. 

§ 832. In accordance with the foregoing, there are two kinds of juri- 
dical possession I viz, posscssio ad luucapionem, Bndpo»9essio ad interdicta^ 
The possesM ad usucapionetn always includes ^possusio ad interdictn;^ 
but a possession of the latter description does not embrace the 

nee precaria alter ab altero poflndetis,' hoc examination of the oriffia of poeseasio and the 

eo pertinct: ui si quit possidet vi, aut clam, original intention of toe interdicts and their 

emt prtcario, tiquidem ab alio, pro$it eivoi- application to poaBesaion. On the latter point 

»e»9u>; si vero ab adveraario suo, non deoeat compare Rosshirt in the Archiv Civ. Prax. 

earn propter hoc, qaod ab eo poasidet, vin- Vol. 8. No. 1. Niebahr considers that the 

cere ; has enim posseasiones non debere pro- right of possessio ad interdicta arose from 

ficere, palam est — fr. 2. D. ibid. (Pamus) the peculiar character of the As^rian law 

"Justa etitm, an injusta adversus ceferot of the Romans. Rom. Gesch. Vol.3, p. 14. 15.; 

poasestio til, in hoc interdicta nihil revert ; bat see T. A. Schmidt, Ueber das poasesao- 

qaidiscarnqne enim possessor est, hoc ipso, rische Klagerecht dcs jnristischcn Besitzers 

ouod possessor est, plus Jnris habct, quam gegen seine Reprasentanten. Gieasen, 1638 ; 

ule, qui non possidet" — Kudorff in the Z. f. who, like Rudorff in the kritischc Jahrba- 

sesch.R^W. VoU 7. p. 90. — Thaden, Ueber cher for 1840, supposes that this posaesaioa 

Sen Intcrdictcn - Besitz. Hamburg, le>33. and the right to the interdicts arose from ne- 

Likewise Huschke in his historical Treatises cessity, in order to prevent private violence, 

on Varro de re rosu 1, 2. $ 9. and on Festus ad (a) Savigny, L c. $ 7. 10. 

▼oc. Possessiones and Fossessio. Hcidel- (6) He woo possesses ad uaucapionem Is 

berig, 1835. Huachke's principal obgect u the entitled to the interdicts, unless the right to 



as for instance, a forcible disturbance; though even there it is groundless. Savigny, 
however, fbtmds his theoiy not so much on a violation of right in general, as on a forcible 
violation. But, in the Gnt place, the riolation of possession does not always take 
place by force, and consequently this theory would account for the right to interdicte 
only in certain cases of violation, viz. where force is employed ; and again, a " forcible 
violation of right" is after all certainly^ a violation of right, although an aggravated one as 
opposed to a simple violation. A violation of right can take place only where a right 
previou$ly exists. Consequently this theory, after all, virtually concedes a right on 
the part of the possessor ! But if the possessor has a right, why, in order to 
explain his title to the interdicts, should we resort to the fact of a wrongful violation, 
instead of starting at once from the true ground? We might with tlie same reason 
apply this theory to all other rights besides that of possession ; since, as is well known, 
no nght will found an action unless it has been violated. Yet no one would think of 
saying, " I derive my right to sue my debtor not from my claim, but from his non- 
payment ;" or *• I derive my right to the legacy bequeathed mo by the testator not 
from his last will, but from the heir's refusal to pay it over." The ground which 
supports the enforcement of a right must be found lu the right itself; for its criterion 
ia that it can be enforced. That wherever the enforcement of a right comes in ques- 
tion, a violation of right ia supposed, does not affect the matter in the least ; for a viola- 
tion of right, in the sense here employed, means nothing more than the condition and 
the time of the right's being due. Riglit, jmd the prosecution of right, are two totally 
different things. But this much is certain, where there is no right, none can Imj pro- 
secuted. A right must therefore be established before we can speak of its prosecution. 
The title to prosecute daies its activity, it is true, from the violation of a right ; hut the 
occasion and the time of the prosecution are but the summons to arms, which has 
naught to do with the right of making war. And yet it wiU be evident, that it is pre- 
cisely the same with the possessor's actions as with those of every other entitled party. 
Actions lie dormEmt in possession, in ownership, in every right; the violation of the 
right is merely the moment in which they are aroused, the means by which they are 
wakened into life. Hence the Roman expression, " actio nata." This does not 
mean that the chick produces the hen, or that a claim w^hich one has is the product of 
his title to an action : it means that the riM nqw producea its civil fmit, the action; and 
that conflequently the action ia bora of the right. 
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former. It is with reference to this distinction that the following 
terms are employed in the Pandects : 1. The passessio ad usucapionem, 
which alone is called by the Roman jurists possesdo civUia. Of him 
whose possession qualified for tuucapio they say, civiliter or jure 
civili possidet,' Every other kind of possession, whether mere deten- 
tion or juridical possession, was cMed possessio naturalis. 2. The pas*- 
sesno ad iTUerdicta, which is expressed in the Pandects simply by the 
words pogsessio or possidere, wherever these words occur in the techni- 
cal meaning of juridical possession. In contradistinction to possessio ad 
interdicta, mere detention is likewise cBX[ed. posaessio naturalis,^ in the 
strict sense of the term. 

5. Other DividoDii of Foasession. 
a. Postessio jvtta vel injusta. 

§ 233. With respect to the title {catisa, tittdtis passesaionis) by which 
one possesses or merely holds a thing, possession is either justa or 
injusta.^ Possessio justa is a possession which has commenced in a law- 
ful manner and the title to which is approved by law, whether it be 
juridical possession or mere detention. Possesaio injusta, on the contrary, 
is an unlawful possession ; as in the case where it labours under either 
of these three viiia possessionis: viz. where it is obtained vi, dam, or 
precario,^ With respect to the causa possessionis, this principle applies : 
'* Nemo sibi ipse causam possessionis mutare potest,*^ This maxim 
appears originally to have referred only to the ancient usueapio pro 
herede; and its meaning was, that he who had begun to possess by a 
special title, should not be allowed to change it mala fide into 9i.possesno 
pro herede,* But afterwards, as it seems, it was understood by the 

them has been specialhr conferred upon an- yision der Lehre des R. R. vom Besitxe. 

other, as is the case tor instance with the Leipsic, 1824. — Johannaen^ Begriffs-Bestim. 

paw^nee. fr. 16. D. 41. 3. ( Javolenas) " Ser- mnngen ans dem Gtebiete des Civilrecht& 

vi nomine, qui pignori datns est, ad exhi- No. 1. Heidelberg, 1831. — Thon in the 

bendnm cum creditore, non cum debitore, Rhein. Mas. Vol. 4. p. 95. — Wiederhold, Das 

ag^cxkdtun est: quia pignori dedit, ad usu- interd. Uti possidetis. Hanan, 1832. p. 6-11. 

capionem iaiUum posiidet, qaod ad reliqaas — Braun za TkibatU, $ 291 seqq. — Nort' 

omnescaosas pcrtinet, qui accepit, possidet: luiff" in Schnnck's Jahrb. Vol. 18. p.269>28S. ; 

adco at addici possit ei possessio cjas qni and especially Thibaut in the Archiv Ciy. 

pic^nori dedit." » Prax. vol. 18. No. 3., who is of opinion 

\a) fr. 3. $ 15. D. 10. 4. (Ulpianofi) '*Scien- that possessio civilia signified simply the 

dam est,' adversos possessorem hac actione possessio ad interdicta. Comp. Burchardi 

&<:^endam: non sofam earn, qai civiliter, in the Archiv Civ. Prax. Vol. SO. No. 1. and 

0cd et earn qui natnraliter incambat posses- Havigny, Besitz. $ 10. See also Wamkonig 

sioni. Dcniqae creditorem, <jai pignori rem in the Archiv Civ. Prax. Vol. 20. No. 2. — 

Bi3cepit, ad exhibendom teneri placet." Com- Thibaut, ibid. Vol. 23. No. 2. and Pfeiffer in 

pare -with it fr. 16. D. 41. 3. — See also fr. 26. his work cited p. 284. note a. 

£r. D. 24. 1.— fr. 1. $ 4. D. 41. 2.— fr.l. $9. 10. {c) Savignv, 1. c. J B.—Braekenhoft in 

K 43. 16. Rosshirt's Z . f. Civ. n. Crim. R. Vol. 4. No. 1 . 
(b) Besides the work of Savigny, the fol- {d) fr. 1. ^ 9. fr. 2. D. 43. 17. Brackenhoft 

lovrmg contain the difierent modem views in the Archiv Civ. Prax. Vol. 24. No. 1. 
on the poaseaiio civilis ct natnralis: 7\ M, (e) Gaiut, II. 52. " Rarsas ex contrario 

Zacharia, Institationen des Rom. Rechts. accidit,iit,qaisciatalienamremBepos8idere, 

Brealaiif 1616. p. 357 seqq., and hit Neue Re- vsocapiat: velnt ai rem heredHariam, o^j«f 
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Romans themselves to signify that a mere alteration of design could not 
change a detention into a latoful juridical possession,' or a possesno ad 
interdicta into a posseuio ad usucapUmem} 

h. Po*$esno bona €t malmjidei.(e) 

§ 234. A possessor honajidei is one who believes that no other per- 
son has a better right to the possession than himself.^ A possessor 
mcda Jidei is one who knows that he is not entitled to the possession.' 

6. Nature of Juridical Posaessioii. 
a. lU Object and Subject. 

§ 235. It naturally follows from the notion of juridical possession 
(§ 211), that there are certain things which do not admit of being pos- 
sessed, and also that there are certain persons who cannot have juridi- 

poMnMionem heres nondum nactua est, all- usucapi, suis faeredflras exiatentibuB, magic 

qjUB potaiderit ; nam ei oonoesauin est, vju- obtinuit." — tiavig-ny, 1. c. p. 56. — Gaiu, 

fioperef si modo ea res est, qtue recipit usuca- Scbolien zu Oains. p. 263. — De Reisadk, Diss, 

pionem; qun species possessionis et usuca- de auiiqua juris Romani regular Nemo sibi 

pionia pro hereae Tocatur. $ 53. Et in tan- %p»e causam possessionis fnutare potest. 

turn hflBC usncapio conoeasa est, ut et res, Landsbut,1821. — 5c^rdtor,0b8eiTatLjnr. cit. 

quo solo continentur, anno usucapiantur. Obs. 4. c. 3. — Reinhardt, Von der usucapio 

f 54. Q.uare autem ettam hoc casu soli rerum und praescriptio. p. 142. 

umu& constituta sit usucapio, ilia ratio est, {a) ir. 3. j& 18. D. 41. 2. — fr. 90. D. ibid, 

quod olim rerum hereditanarum posseaaone (Paulus) " (oed) si is, qui apud me deposuit 

Telut ipaoe hereditatea usucapi credebantur, vel commodavit, earn rem vendiderit miki 

scilicet anno. Lex cnim xii tabularum soli vel donaverit, non videbor causam posaes- 

quidem les bicnnio usucapi jussit, cetcras siouis mihi mutare, qui ne possidcbam qui- 

▼ero anno. Ergo bercditas in ceteris rebus dem." — fr. 6. $ 3. D. 43.26. (Ulpianns) " Ja- 

ridebatur esse, quia soli non est, quia nequo lianns ait: cum qui vi alterum dejecit, et ab 

corporalia est (Et) quamvis postea credi- eodcm precario rogavit, desinere vi poam- 

tum sit, ipsaa hereditatea usucapi non posse, dere, etiocipere precario; neque existimare, 

tamen in omnibus rebus hereditariis, etiam sibi ipsvm causam possessionis niutair, 

que solo teneantur, annua usucapio reman- quum volnntate ejus, quem dc^jecit, ooBperit 

sit $ 55. duare autem omnino tarn Improba precario possidere ; nam si ab eodem emis- 

possessio et usucapio conceasa sit, ilia ratio set, iucipcrc otlam pro cmtorc posse domi- 

est, quod voluerunt veteres maturius heredita- ninm cai>crc . ' ' 

tea adiri, ut essent, qui sacra facerent, quo- (&j fr. 1. ^ 2. D. 41. G. — See Unterholzner, 
mm iUis temporibus summa observatio fuit, Vci^alirnns;. Vol. 1. $ 100. 106. 107. 
et ut creditores haberent, a quo suum conse- (c) Tiscmtrum, Ueber die bones fidei pof^ 
querentur. $ 56. Hiec autem species pos- Bes.«)io. Berlin, 1836. Comp. also his article 
sesaionis et usucapionis etiam lucrativa vo- in tlie Archiv Civ. Prox. Vol. 22. p. 31 seqq. 
catur: nam sciens quisque rem alienam lu- {d) fr. 109. D. 50. 16. (Modestmua) ^Bo- 
cri&cit ^ 57. Sed hoc tempore etiam non not Jidei cmtor esse videtur, qui aut igno- 
est lucrativa. Nam ex aucloritato Hadriani ravit earn rem alienam esse, aut putavit eum, 
senatusconsultum factum est, ut tales usuca- qui vcndidit, jus vendendi habere, pata pro- 
piones revocarentur. Et ideo potest heres ab curatorem aut tutorem esse." — ^fir. 27. D. 18. 1. 
eo (]ui rem usucepit, hereditatem petendo (Paulus) " Clui a quolibet rem emit, quam 
perinde eam consequi, atque si usucapta non pntat ipsius ease, bona fide emit At qui sine 
esset ^ 58. Sed nccessario tamen herede tntoris auctoritate a pupillo emit, vel &1bo 
extante ipso jure, pro herede usucapi potest" tutore auctorc, quem scittulorem non ease. 
Compare with it fr. 33. $ 1. D. 41. 3. — fr. 2. non videtur bona fide cmere, ut et 8abinus 
$ 1. 1). 41. 5. (Julianus) " Cluod vulgo re- scripsit"— fr. 32. f 1. D. 41. 3. (PomponinsJ 
spondetur : (Musam possessionis Tieminem " Si quid id, quod possidet, non putat sibi 
sibi mutare posse, sic aedpiendum est, ut per legres licere usucapere, dicendum est, 
possessio non aolum civilis, sed etiam natu- etiam si erret non prooeda« tamen ejus usu- 
mlia intelligatur. Et propterea responsum, capionem, vel quia non bcma fide videatur 
est : neque colonum, neque eum apud quem possidere, vel quia in jure erranti non pro- 
res dcposita, aut cui commodata est, lucri fa- cedat usucapio. 

ciendi causa pro herede usucapere poase." — {e) $ 35. J. 2. 1. — ir. 38. B. 41. 3. (Gainsv 

oontt. 8. 0. 7. 29. " Nihil pro herede posse " Cluare ipse quidem non potest usacapeie 



t 
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cal possession.* 1. Things in which no property can be had, and which 
we know to be such, cannot be objects of juridical possession. For 
this reason all things extra commercium (§ 157) are excluded from 
possession.^ 2. No one can have juridical possession who is incapable 
of holding property : and the same is true of one who can acquire 
property on]y for others, as e. g. a slave or filiusfamilias ; for such a one 
always acquires possession not for himself,^ but for the person to. whose 
power he is subjected.* 

h. Compostttno. 

§ 236. All possession is exclusive from its very nature ; that is to 
say, what is possessed by one cannot likewise be possessed by another. 
The same objects, therefore, cannot be in the possession of several 
persons at the same time, so that each of them will possess the whaled 
Yet different persons may jointly possess the same object in certain 
ideal portions ; in which case it was said by the Romans that, plures 
rem pro indiviso s, pro pariibus indivisis possident. Modern jurists 
express it by the term compossessio. Several persons may also pos- 
sess the same object in different respects and with different results.' 

quia inteUigit alimum se possidere, et ob id lua) "Usucapere potest sciUeet paterfamUia*. 

mala fide posnideT; aed si alii bona fide ac- Filiusfamilias, et maxime miles^in castrLiac- 

cipienti tradiderit, poierit is usucapere, quia quisitam usucapiet" 

Deque vi poosessom, neque fartivam possi- {d) fr.3.^5.D.4].2. (Idem) '' Plureseandem 

det; aboliia est enim quomndam vetenun remtn«oa(2umpo8aiderenonpo9Bant Q.uip- 

Bententia, exiatimantiam etiam fundi locive pe contra natoram est, nt, com ego aliqnid 

fnrtam fieri." — Savifcny, 1. c. J 8. teneam, tu quoqne id tenere videans." — ^tr. 5. 

ia\ Savigny, 1. c, j 9. p. 110-115. $ 15. D. 13. 6.--fr. 19. pr. D. 43. 26. (Julia- 

[b) Therefore a freeman, known to be nns) " Duo in solidom precario habere non 

aach, could not be an object of poasses- magis posaunt, quam duo in aoUdum vi pos- 

aion. fr. 23. & 2. fr. 1. $6. D. 41. 2. — fr. 30. sidere aut clam ; nam neque jastie neque in- 

$ 1. D. ibid. (Paulus) "Possessionem amitti- jnstse j>osseasione8 dues concurrere posaunt" 

muB multis modi.s, veluti si mortaum in earn — Savigny, I. c. ^ 11. 

locum intulimus, quem posflidebamus ; nam- (e) fr. 5. D. 45. 3. (Ulpianus) " Servua 

qitc locum religiosum aut sacrum nonpossu- communis sic omniam est, non quasi singu- 

mus possiderCt etsi contemnamus relig^onem, lorum totus, sed pro partibua utique indivisis, 

et pro privato eum teneamus, sicut nee ho- nt intellectu magis partes habeant, quam cor- 

minem libenim." — To this may also be re- pore. Et ideo si quid stipulatur, vel quaque 

ferred everything which cannot be consider- alia ratione acc^uirit, oomibus acquirit j>ro 

ed as an independent res corporalis. ^ parte, qua dominium in eo habent. Licet 

{e) $ 4. J. 2. 9. — fr. 24. D. 41. 2. With re- autem eiet, nominatim alicui ex domlnis sti- 

spect to a pectUium, however, a filiusfami- pulari, vel traditam rem accipere, ut ei soli 

has may have an independent possession, acquirat. Bed si non uni nominatim domfaio 

fir. 49. $1. D. 41.2. — fr. 4.$ 1. D. 41. 3. (Pau- stipuletur, aed jussu uniuB dominorom: hoc 



* Tlie principles which our Author has himself derived from the Plandects and stated 
in the text, furnish the best evidence of the fact, that juridical possession cannot be 
anytliiog else than a right. " Persons incapable of holding property are likewise ex- 
cluded m>m juridical possession." Why 7 Because they are aestitute of will. " Things 
not subject to property are not susceptible of juridical possession.'* Why 7 Because 
they are withdrawn from the indiviaual will, whether objective or subjective. Both 
principles apply to juridical possession ouly, and not to detention. With such striking 
analogies to the right of property, it seems mconsistent to doubt that juridical possession 
has the character of a right. 
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e. Juris quan-posftsiio. 

§ 237. Possession properjy applies only to corporeal things ; because 
they only are susceptible of actual detention." But as a juridical pos- 
session is nothing more than a Jc^or^c? exercise of the right of properly, 
we may in a similar manner apply the term possession to the rights of 
servitude, when they are actually exercised with ^n animus juris hahendi. 
Such an exercise of b. jus in re is termed in the Roman \a.w, juris quasi- 
possessio;^ and the interdicts and usucapio apply to it in the same man- 
ner as to corporeal things.^ 

d. Fieta pos»esrio. 

§ 238. Sometimes one who is not actually in possession is considered 
by the law as the possessor.'' This is now called ^ta possessio, and it 
occurs : 1. In the case of one qui dolo possidere desiit sive doio posses- 

jare atimar, ut soli ei acqnirat, cujus jassa nesaen ad usvcapionem, the latter ad inter- 

rtipulatua est"— fr. 25. $ 1. D. 50. 16. (Paulna) dicta, fr. 16. D. 41. 3. 

*< Q.aintu8 Mnciaa ait : fKirtU appellatione rem (a) fr. 3. pr. D. 41. 2. (Paulas) " Poasideri 

pro indiviso significan ; nam quod pro divieo antem poseunt, quiB sunt corporalia*^ — fr. 4. 

Doetram ait, id non partem, sed totum esse; $ 27. D. 41. 3. (Idem) " 8i viam habeam per 

Servias non inele^anter ait : partis appella- tanm fandum, et tn mc ab ca vi expaleris, per 

tione atromque significari." — fr. 8. D. 6. 1. lon^m tempos non ntendo amiUam viam, 

Sdem) ''Pomponinslibrotric'esimo sexto pro- qtiia nee jtonidere inteUigitur jus incorpo' 

il: si ex nquis partibus fnndam mibi te- raUf nee ae via qnismerojm% detniditar. — 

com communem tu et Lncius Titius possi- Savi^ny, 1. c. $ 12. p. Ai-47^Rosshirt in the 

deatis, non ab utris<jac qmidrantem petere Archiv Civ.Prax.Vol. 8. p. 1. — i4/^cr/, Uebcr 

me debere, sed a Titio, qui non sit dominus, den Besitz unkorpcrlicher Sacben. Leipsic, 
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tere me debere. Q.uoties enim certa loca sache. No. S.—fJeervart m the Z. f. Civ. R. 

possidebuntur, necessario in bis aliquam par- n. Proc. Vol. 12. Nos. 2.3. — Thibautt System, 

tern meam esse, et ideo te quoqae a Tilio 8th £d. $ 221. 

quadrantem petere debere. CIuib distinctio (i) fr. 3. $ 17. D. 43. 16.— fr. 23. $ 2. D. 4. 6. 

neque in re mobili, neque in bereditatis pe- — fr. 10 pr. D. 8. 5. (Ulpianus) '• 8i quis di- 

titione locum habet : nunquam enim pro di- uiamo usu, et longa g7iasi possessione jvt 

vise possideri potest" — In the ca.«e of several aqua ducenda nactu.s sit, non est ei nccesse 

oompossessores therefore none of them pos- docerc do jure, quo aqua constituta est veluti 

scsscs the whole thing, but each oa]y his ex legato vel alio modo, sed utilcm habet 

share. — fr. 3. $ 2. D. 41. 2. (Idem) "In- actionem, ut ostendat per annos forte tot 

eertam partem rei possidere nemo potest^ usum sc uon vi, non clam, non precario Qpos- 

veluti si hac mente sis, ut quidquid Titius sedisHoJI.'' 

possidet tu quoqne velis pos.sidere." — fr. 32. (c) Concerning the possc'ssion of other real 

$ 2. D. 41. 3. (Pomponius) " Incertam par- rights, especially of the emphyteusis, the sn- 

tem possidere nemo potest Idco si plurcs pcriicics, and "pawns, see below, p. 249. 

sint m fundo, qui ignorcnt, quotam quisquc note d. — Comp. Thibaut, System. 7tn Edit 

partem possidcat neminem eorum mcni sub- ^ 308. 

tilitate possidere Labeo scribit" A case in [d) Erxlcben, Diss, de eo, quod jastum est 

which several persons possess the same oh- circa fictam possessionem. Gottingen, 1778. 

ject in different respects is, for instance, that — Glhek, Comm. Vol. 3. p. 62. Vol. 7. p. 525. 

of the pawnor and pawnee : the former pos- Vol. 8. p. 205. 

* Detention may be conceived of as existing nlso in iVspect to incorporeal things. 
For instance, one w^ho exercises a servitude or privilege belonging to another without 
claiming the right as his own, is a detentor. Our Autlior is therefore mistaken when 
he assumes that detention can take place only with respect to corporeal things. Again, 
it is erroneous to confine juridical possession to the exercise of the rights of pro- 
perty and servitude, since we have already seen that it relates also to the exercise of 
other rights. 
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nonem nolidt admitiere, that is, who has given up or not acquired the 
possession of a thing, from a fraudulent design to obstruct another in 
prosecuting his rights in regard to the same.^ 2. In the case of him 
gui Uti se obtuUt, that is, who has assumed the defence of an action 
instituted against him on account of a thing which he does not possess 
at all, or of which at least he has no juridical possession.^ 

II. Acqaisition of Possession. 

1. General Requisitcfl. 

§ 239. The acquisition of juridical possession always requires: 
1. Apprehension of the thing, that is some physical or corporeal act 
(corpus) by means of which he who intends to acquire, brings himself 
into such ^ relation to the thing, that he may subject it to his exclusive 
control. 2. This apprehension must be accompanied by a certain 
intention (animus) to consider the thing as his own. Wherever both 
exist, possession is acquired; one without the other will not suffice.' 

{a) fr. 25. $ 8. D. 5. 3.--Originally this only (A) fr. 25. 26. 27. pr. D. 6. 1. On the con- 
applied, according to the Sctum Juveniia- seqacnces see ir. 13. $ 13. D. 5. 3. — fr. 5. pr. 
num, to the hereditati* jxlitio. fr. 20. $ 6. fr. D. 12. 3. (Marcionus) " In actionibus in rem 
25. 6 2. 3. D. 5. 3. ; bnt it was afterwards ex- et in ad exhibendnm, et in bonas fidei jndi- 
tenaed to all actiones in rem. fr. 27. $ 8. D. ciis in litem jaratur. ^ 3. ibib. Bed inhisom- 
6. 1. — fr. 131. D. 50. 17. (Paalus) " dui doli nibns ob dolum solum in litem juratur, non 
dcsiit possiderc, pro poasidento damnatur, etiam ob cnlpam : hoc enim judex asstimat." 
quia pro poajjeasionc dolus esL" — fr. 150. D. — fr. 7. D. 6. 1. (Paulas) " Si is, qui obtulll 
ibid. (Ulpianus] " Parem esse conditionem se fundi vindicationi, damnatus est, nihilo- 
oportet ejus, c^ai quid possideat vel habeat, minus a possessore recto petitur ; sicut Pe- 
atqae ejus, cujuit dolo malo factum sit, quo- dius ait — fr. 95. $ 9. D. 46. 3. (Papinianus) 
mi/iufi possiderct, vel haberet." — fr. 157. ^ 1. *' Dolo fccisti, guominus possideres, quod ex 
ibid. (Idem) "&emper qui dolo fecit, ^uo mi- hercditate ad alium pertmente apprehende- 
nus haberet, pro co nabcndas est, ac si habe- ras. Si possessor corpus aut litis oestima- 
ret." — Concerning the consequence of the ex- tioncm pnestititt ea res tibi proderit, quia 
tension, fr. 25. ^ 9. D. 5. 3. (Idem) " (Sed) nihil petiloris interest; ceterum si tn ante 
atrum is solus, qui possidet, fructus pncsta- conventus ex pnhtcrilo dolo pnestitcris, nihil 
bit, an etiam is, qui dolo fecit, quo minus pos- ea res possessori proderit." — const. 2. C. 3. 19. 
siderct ? Et diccndum erit, post scnatus- (<:) fr. 3.^1. D. 41.2. (Paulus) "Adipiscimur 
consultmn ambos teneri. $. 10. Hsc verba possessionem cor;x>rc et antmo .- neque f er se 
eenatusconsulti etiam ad versus cum. qui non animo, aut per se corporo. duod autcm dixi- 
possidct, jusjurandum inducunt; tam enim mus, et animo acquircre nos^ debcre pos- 
adversus eum, qui dolo fecit, quo minus pos- sessionem, non uticjue ita accipiendnm est, 
sidcat, quam advcrsus possidentem in litem ut qui fundum possiderc velit, omnes glebas 
jaratur.*' See also fr. 45. D. 5. 3. — fr. 68. circumambulet, scd sufficit quamlibet partem 
D. 6. 1. (Idem) " Q,ui restituere jussus ejus fundi iniroire, dum bac menlc et cogi- 
judici non parct, contcndcns non poasc se tatione sit, uti totum fundum usque ad termi- 
reslitucre, sK^uidcm habeat rem, manu mili num velit possiderc." — See also fr. 3. cit $ 3. 
tari oflicio judicis ab eo poasaessio iransfertur, — fr. 8. D. ibid. (Idem) " Quemadmodum nul- 
et fructuum duntaxat,omnisque cause nomine la posscssio acquiri. nisi animo et corpore pot- 
condemnatio fit Si vcro non potest restituere, est ita nulla amittilur, nisi in qua utrumque 
81 quidem dolo fecit quo minus possit is, in contrarium actum est" — fr. 153. D.r}0. 17. 
quantom adversarius in litem sine uUa taxa- (Idem) " Fere quibuacunquc modis obliga- 
tione in infinitum juravcrit, damuandus est. mur, iisdem in contrarium actis libcramur, 
Si vcro nee potest restituere, uec dolo focit, quum qnibus modis acquirimus, iisdem incon- 
qaoxniuuA possit, non pluris, quam quauti rium acti.s amittimus. Ut igitar nulla pos- 
rcs est, id est quanti adversarii interfuit, con- sessio acquiri, nisi animo et corpore potest, 
dcinuandus est Hibc scntentia ^eneralisest ita nulla amittilur, nisi in qua utrumque in 
et ad omnia, sive iuterdicta, sive actioncs, contrarium actum esi."—»^avifrny. 1. c. $ 13. 
et sivo in rem, sive in personam sint, ex qui- — Despot^ Diss, do acqairenda vel amittenda 
bos arbitratu judicis quid restituitnr, locum possessione. Louvain. 1827. — Thibaut, Sys- 
habet."— fr. 71. ibid.— fr. 16. $ 3. D. 20. 1. tern des Pand. E. 8th Ed. $ 213. 
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e. ^fprtheiuion(Qfrptu). * 

§ 240. Apprehension does not exactly require a manual seizure or 
touching of the thing to be acquired, but rather a corporeal act of ahy 
kind whatever, on the part of him who wishes to make the acquisition, 
whereby he obtains the physical ability to exercise his power over the 
thing whenever he pleases." This is the case : A. With land^, when 
he who intends to acquire possession of a piece of land steps upon it or 
upon a portion of it, or when he goes near it, or when it is shown to 
him from a distance by the last possessor with a view to deliver it to 
him.^ B. With moveable things^ 1. when one seizes the thing with 
his hands ;^ 2. when animals come into his traps or nets ;^ 3. when 
he watches close by them ^'^ 4. when they are delivered to another upon 
his order/ 5. when they are brought to his domicile;' 6ywhen the 
keys to the box or other enclosure which contains the things are 
delivered to him while he is in sight of the enclosure ;^ and Isistly, 
7. when he affixes his mark to the thing, and this is no longer in ano- 
ther's possession.* On the contrary, the possession of a wild beast, 
even though fatally wounded and still pursued, is not acquired until the 

(a) Savigny, 1. c. $ 14-17. Comp. aLn debitorem jasserim alii dare. Non esse enim 
Qesterdtng, Irrthumer. p. 21 aeqq. corpore ct actu [tacto] neoease apprehendeie 

(b) fir. 3. ^ 1. fr. 18. $ 3. D. 41. 2. The juri- possessionem, sed etiam oculis et affecto. Et 
dical possession of land {Jundus) 'which has argamento esse eas res, qoffi propter magnita- 
becn hefbre in the possession of another, can- dinem ponderis moveri non possaut, ut co- 
not be acqnirod by the mere fact of apprehen* lamnas : nam pro traditis eas haberi» si in 
sion ; for besides this it is requisite that the re prcesente consenscrint ; et vina tradita vi- 
last possessor shonld have received notice of den, quum clavcs cellae vinaris emtori tia- 
Bnch apprehension, and either yielded wil- dits fuerint"— fr. 79. D. 46. 3. (Javolenns) 
lingly (at vacuam tradU possetgionem) fr. 18. *• Pccnniam, qaam mihi debes, antaliam rem, 
$ 2. cit. or have been expelled forcibly by the si in conspectu meo pooere te jabeam, effici- 
other {si dejicitur cnU repellttur). fr. 25. $ 2. tar, ut el tu statim libereris, et mea ease in- 
D. 41. 2. (Fomponios) " Q,uod antem solo cipiat; nam tum, aaod a nallo corporaliter 
animo ^ossidemus, qasrilar, utrumne usque ejus rei possessio detinetur, acquisita mihi, 
eo possideamos, donee alius corpore ingres- et quodammodo manu longa tradita exi^- 
tus ait, ut potior sit illius eorporalis posses- manda est" 

«io t an vero, quod qaasi magis probatur, us- jc') fr. 18. $ 2. D. 41. 2. 
que eo x>os8ideamas, donee reverie ftlcs nos (A) $ 45. J. 2. 1. "Item si quismercesin 

aliquis repellat, aut nos ita animo desinamus horreo depositas vendiderit, simul cUque da- 

possidere, quod suspicemur repelli nos posse ves horrei tradiderii emtori, transfert proprie- 

ab eo, qui in^ssus sit in possessionem 7 Et tatem mercium ad emtorem." — fr. 74. D. 18. 

id videtur uulins easc"—Samgfiy, 1. c. $ 35. 1. (Papinianus) " Clavibus traditis ita mer- 

31. Sec Qflso below, $ 245. No. 2. cium in horreia conditarum possessio tradita 

(c) fr. 1. }1. D.ibid. (Paulus) "Domini- videtur, si clavcs apad horrea tradits sunt: 
^unque rerum ex natural! possessionc cospis- quo facto, confestim emtor dominium et pos- 
se, Nerva filins ait, ejusque rei vestigium re- sessionem adipiscitur, etsi non aperuerit nor- 
manere in his» qu© terra, mari, cseloque ca- rea. Cluodsi venditoris meroes ncm fuerint, 
piuntur ; nam hsc protinus eorum fieri, ytti usacapio confestim incfaoabitur." 

primi possessionem eorum apprehendennt. (t) fr.l4. $ 1. D. 18.6. (Paulus) "Materia 

Item hello capta, et insala in mari enata, et emta si furto perisset, postquam tradita esset 

gemmaa, lapilli, margarine in litoribus in- emtoris esse periculum, respondit; d minus, 

ventSB ejusfiunt, qui primus eorum posses- venditoris; videri autem trades traditas, 

■lonom nactus est." quas emtor signasset."—{r. 1. $2. D. ibid. 

>V if' ^^' S' '*^" ^- (Ulpianus) « Si dolium signatum sit ad em- 

f«r) fr. 51. p. 41. 2. tore, Trebatius ait, traditum id videri ; La- 

{/) fr. 1. $ 21. D. ibid. (Paulus) " Si jus- beo contra. Quod et verum est ; magiaenim. 

senm vendtiorem procuratori rem tradere, ne submntetor, signari solere, quam ut tnuU- 

guum ea tn prasentia sit, videri mihi tradi- torn videatur."— Comp. Tkibaut, System des 

tarn, Priaous ait; idemqae esse, si nummos Pand. E. $ 317. 
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animal is actually caught.' This also holds' true of wild beasts in parks 
and of fish in ponds ;^ and likewise of a treasure which, though contained 
in a piece of land belonging to us, we do not possess, until we have 
found it.« 

h. JmteHtion (jMhuu). 

§ 241. Apprehension by itself produces only the detention of the 
thing. A. In order to acquire juridical possession, apprehension 
must be accompanied by an eunmus pMsidendi or rem sibi liahendi 
(§ 239). The animus paandendi generally consists in the inten- 
tion to treat the thing apprehended as one's own,^ Those therefore 
who are incapable of willing cannot acquire possession. Such 
are: 1. Moral persons.' 2. Children (infantes), who cannot ac- 
quire possession without the authority of their tutor/ ImpubereSf 
however, i. e. those beyond the age of infancy, may acquire with- 
out such authority.' t. Fttriosi and menie capti,^ B. But where 
one from some previous ground detains the thing already, so that 
apprehension is no longer necessary, the mere detention becomes trans- 
formed into juridical possession, from the moment when in addition to 
it the animus passidendi arises in him. This was called by the Romans 

(a) $ 13. J. 2. 1. ** Molta enim accidere Sinienis in the Z^ fur CW. R. a. Proc Vol. 7. 
pofleant, at earn non capias.'' — fr. 5. $ 1. D. p.233.and^iM:A^,UeberdieNatorde8P(a]id- 
41. 1. (GaioB) "IlladqwBsitiunest: an fen rechts. p. 45-51. 

bestia,qa89itayalneratanttntcapipo8Bit,8ta^ (e) fr. 1.$ 15. D.47. 4. (Ulpianiu) ''Soe* 

tim nostra esse intellig^atnr. Treoauo placnit, vola ait : possessionis fnrtom fieri ; deniqae 

statim nostramesse, eteo usque nostramTi- si nuUns sit possessor, fortnm negat fieri; 

deri, donee earn persequamnr ; qaodsi de- idcirco autem heieditati furtnm non fieri» 

sierimas earn persequLdesinerenostram esse, quia poasestionem kereditas nonhabet, qua 

et rarsos fieri occnpantis ; itaqne si per hoc facH t$t et animi. Bed nee heredis est po»- 

tempos, quo earn perseqaimar, alias earn sessio, anteqam possideat, quia hereditas in 

oeperit eo animo, at ipse lucrifaoeret, furtum earn id tantam transfanditt quod est heredi* 

videri nobis earn commisisse. Pleriqae nan talis ; non autem fuit possessio hezeditatis." 

aliier pataverunt earn noitram e»»e, quam »i Bat juridical persons may of course acoaire 

earn ceperimuSt ^ia multa accidere postunt, possession through representatives. — fr. 1. 

ut earn non capiamus ; quod veriut est." $ 23. D. 41. 2. (Paulas) " Municipet per le 

(b) fr. 3. $ 14. D. 41.2. (Paulas) •' (Xenra nihil poitidere posiuntf quia uni conterUire 
filios ait) feras besiias, quas vivariis incluseri- non poa»uni. Forom autem et basilicam, 
mus* et pisces, quos in piscinas con,)ecerimu8, bisque similia non possident; sed promiscue 
anobispossiden. Sedeos pia(X8tquti^stagno hisutantar. Bed Nenra filius ait: per ser- 
sint, aut fercu^ qua in tilvis cireunueplis vrun quas peculiariter acquisierint, et possi- 
vaf^eniuvt a nobu non postideri, quoniam dere et usucapere posse ; sed quidam contra 
relictaa sint in libertate naturali; alioquin putant, quoniam ipsos servos non possideant" 
etiam, si quis silvam emerit, videri eum om* — fr. 2. ioid. (Ulpianus) " Sed noejure uH- 
nes feras possidere ; quod fidsum est $ 15. mur, ut et poMndere, et ueucapere municipet 
Aves autem possidemus, quas iyielusae habe- poseintt idque eie et per lervum^ et per abe- 
mas, aut si quas mansoeUB factaa, custodin r€tm personam acqutrcUur." 

oostrsB subjectOB sunt" (/) fr. 32. $ 2. D. 41. 2.— const 3. C. 7. 3S. 

(c) fr. 3. & 3. D. ibid. — ^fr. 15. D. 10. 4. — On tnese two passages compare Samrny, 
Sammet^s Menaeneatik. $43. L c. p. 243-255. and Puckta in the Bhem. 

(<2) Samgny, Lc.fi 20. 21. An exception Mas. Vol. 5. p. 33. 

to this rule occurs in those cases where the {g) fr. 32. pr. $ 2. D. 41. 2. — fr. 1. $ 3. D. 

intention ofthepoMessor is merely directed to ibid. The words occurring here, "si^ua 

the protection oi his own possession, and con- astatis sit at inteUectum capiat" signiiy onl^ : 

eequently to the jut ad interdida : this is the si infantia miyor sit (For a refutation of this 

caae, e. g. with the pawnee and emphyteuia, forced exposition, see Editor's note, p. 233.) 

fr. 16. D. 41. 3.— fr. 35. ^ 1. fr. 37. D. 13. 7.— —Schweppe, Rum. P. &. Vol. 2. $ 216. 

fr. 25. $ 1. D. 22. 1. Boch possession is at (A) fr. 18. $ 1. D. '\h\A.-^Hopfner, Comm. 

present caUed derioalive possession. See 6th Sd. by A. D. Weber, p. 204. 
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sdo animo poMesnonem aequirere; and such acquimtion may take place 
in a lawful or unlawful manner. It is acquired in a lawful manner, 
when the awmus ponsidendi is founded on a jtuta causa, e. g. when a 
landlord sells or gives the things to his tenant; this is tenned by 
modem jurists traditio hrevi manu. It is done in an unlawful manner, 
when Biichjiista causa is wanting, as e. g. when the depositary embez- 
zles the thing deposited.^ 

3. Aoqairition by Repreieiitatives. 

§ 242. Possession may be acquired either personaUy or through a 
representative.^ In the latter case it is necessary : 1. that the repre- 
sentative should apprehend the thing, and that he should do so with 
the intention to acquire the possession for his principal, and not for him- 
self {ammo non gihi sed alteri passideudi) ;^ 2. that he for whom the 
acquisition is made should actually intend to acquire it. Therefore, 
the principal does not acquire it, if he knows nothing about the appre- 
hension {ignoranti posscssio non acquiritur), that is, if he has neither 
commanded it {jussus), nor authorized it to be made {mandatum), nor 
ratified it.' 

(a) fr. 9. $ 5. D. 41/1. (Gkilas) " Interdam poflflenmonem apnd mc remancre, et iimca- 

etiam sine troditione, nuda volnntai} domini pionem procedere, .licuti per dormientes qtio- 

sofficit ad rem transferendam, veluti si rem qne eos idem nobis contingeret. Idemqae 

3 nam commodavi aat locavi tibi, ant apnd te in colono et inquilino, per qaos possidemas, 

eposni, vcndidcro tibi; licet enim ex ea dicendum est" — fr. 13. $ 1. D.41. 1. (Nera- 

cansa tibi earn non tradiderim, eo tamen qnod lias) " Et tutor pnpilli pnpilleve, similiter 

patior earn ex caosa emtionis apnd te e^se, nt procarator, rem emendo nomine pnpilli 

tnamefficio." — $ 44. J. 2. 1. — fr. 9. J 9. D. 12. 1. papiiliBtve, proprictatem illif atquirit etiam, 

— fr. 3. $ 3. D. 41. 2. — Saviguy, 1. c. j& 19. t^norantilms" — In sncb a case where one 

{b) fr. 3. ^ 18-20. D. 41. 2. — ^nr. 6. $ D. 3. 43. Has given a command or mandate to appre- 

96. Comp. above, $ 233. bend possession, his ignorance of its per- 

(e) Panli sent rec. lib. 5. tit. 2. { 1. " Pos- formance will not be prejudicial to him, yet 

senionem acqnirimus et animo et corpore ; the usncapio does not commence until he is 

animo ntiane nostro: corpore vel nottro veil informed of it. — fr. 49. ^ 2. D. 41. 2. ^ fPapi- 

tUieno" — ^tr. 2. D. 41. 2. — Sari^'ny, 1. c. $ 26. nianns) " Etsi possessto per procurtUarem 

(d) fr. 1. $ 19. D. 41. 2. (Pattlns) "Haec, ifi^noranti quariiur, ttiucapio vero scienH 
<yam de servis diximus, ita sc habent, si et competit, tamen evictionis actio domino con> 
nMi veliTit nobis aequirere possessionem, tra venditorem invito procnratore non datnr. 
Nam si jnbeas servnm tnnm possidere, et is sed per actionem mandati eam cedere cogi- 
eo animo intret in possessionem, ut nolit tibi, tar." — fr. 47. D. 41. 3. (Paalas) '* 81 emtam 
Bed potias Titio aequirere, non est tibi ac- rem mihi procarator, igTiorante me, roco no- 
qnisita posscssio." — Possession therefore mine apprehenderit, qvamvis possidtam, 
cannot be acquired through one who is in- eam non usueapiam, quia, ut ignorantes xtsa- 
capable of willing, fr. 1.$ 9. D. ibid. (Pau- capiamus, in peculiaribus tantum rebus re- 
ins) " Ceterum ille. per qucm volumus pos- ceptum est" — const. 1. C. 7. 32. The only 
sidere, talis esse debet ut habeaf, intellectum representatives admitted in the acquisition 
possidendi. ^ 10. Et ideo si furiosum ser- of poHciession by the older law, were those 
vum miseris, nt possideas nequaqucm videris subject to the power of him for whom the 
apprebendisse possessionem. acqaisition of possession was intended ; the 

{e) fr. 43. $ 1. D. 41. 2. (Ulpianus) " Pro- command given to such a representative was 

eurator, si ^uidem mandante domino rem called "jussus." and this applied to slaves 

emerit protmus illi acquirit posnossionem ; and filiifamilias. (See fr. 1. $ 5. 6. 8. fr. 

ndsi sua sponte emerit, non, nisi ratam 49. pr. D. 41. 2. — fr. 21. pr. D. 41. 1.) The 

uerit dominus enUionem." — ^fr. 1. $ 5. 22. later law allowed possession to be acquir- 

fr. 9. fr. 4. fr. 3. $ 12. D. 41. 2. — fr. 31. ^ 3. D. od also through free representatives ; the 

41. 3. (Paulus) " Si serous mens vei JUius ground upon which this kind of repre- 

peculiari, vel etiam meo nomine quid tenet, sentation rests, is a " mandatum" given U> 

ut ego per eum ignorans posffldeam vel etiam the representativo for the purpose of appre- 

OBQcapiam, si is furere ccsperit donee in ea- hending the possession. (See Paulus, 1. c. ^2. 

dem caua ref foeritr inteUigendum eat, et —^5,jf.2. 9^-lr. 9. D. 41. 9.— fr. 90. $ 9. fr. 
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3. Acqnisition of a Juris qnasi-posseBBio. 

§ 243. Corpus (apprehension) and animus (intention) are likewise 
requisite for the acquisition of a juris quasi-possessio (§ 237).' In this 
case, the apprehension is effected by an actual exercise of the right of 
sei'vitude, and the animus consists in performing as a right, the act 
which forms the object of the servitude.^ 

1. In order to acquire quasi-possessio, where there has been no pre- 
vious grant of the servitude by agreement, it is requisite, in the case of 
an afflnnative servitude, that he who claims it should at some time per- 
form the positive act which constitutes its ob^'ect, and that too neither t»\ 
nor clam, nor precario, and with an intention of thus exercising a right.* 
In the case of a negative servitude, on the contrary, it is necessary that 
he whose property is to be limited thereby should have undertaken to 
perform an act contrary to the right of the other party, but should have 
acquiesced in the opposition raised to it by the latter.** 

2. But when a servitude is conceded by agreement^ the possession 
of it is acquired, in the case of negative servitudes, through the agree- 
ment itself; and in affirmative servitudes, by a quasi-traditio of them. 
Where the party entitled can require possession of the thing itself 
vrith respect to which the servitude has been conceded to him, such 
quasi-traditio is eifected by a delivery of the thing itself;* but where 
the party entitled cannot claim possession of the thing itself, it is effected 
by merely exercising the right of servitude with the owner's knowledge/ 

III. Lose of Possession. 
1. In Generol. 

§ 244. We have seen (§§ 239-241) that the acqtdsition of possession 
requires two acts, viz. a corporeal and a mental one. The continuance 
of possession, however, does not necessarily suppose a continued cor- 

53. D. 41. 1. — fr. 41. D. 41. 3. — const 1. G. 4. (e) As e. g. in the case of a nsafmct fr. 3. 

27.) Possession can therefore be acquired pr. D. 7. 1. (Gains) " Omnium pnediorum 

through representatives only in the case of jure legati potest oonstitui ususfructus, uthe- 

KJU8SUK or man datum. res jubeatur dare alicui usumfructnm. Dare 

{a) Savigny, 1. c. $ 44-47. -^Schweppe, autem intdligitur, n induxeril infundum 

Rdm. Privat-Kccht. Vol. 3. & 303. legeUarium, eumve patiaiur uti fmi, Et 

(5) fr. 25. D. 8. 6. (Paulus) "Senritute sine lestamento si quia velitusumfructum con- 

ucns non videtur, nisi is, <p»,i tuo ^ure uH se stituere, pactionums et sttpuiationibui id 

credtdit. Ideoque si quis pro via publica efficere potest.'* 

vel pro altcrius servitute usus sit, nee inter- (/) fr. 20. D. 8. 1. (Javolenus) " dnoties 

dictum , nee actio utilis competit."—fr. 7. D . 43. via aut aliquod jus fundi emeretnr, cavendum 

19. (Cclsns) " Si per fundum tuum nee vi, pntat esse Labeo, per te non fieri, quominus 

nee clam, nee precario commeavit aliqnis, eo jure uti possim, quia nulla ejusmodi juris 

non tamen tanqtuxm id »uo jure faceret, sed vacua traditio esset Ego puto^ usum enut 

si prohiberetnr, non facturus, inutile est, ei juris pro tnuLUione potseutonit aceipieiupum 

interdictum de itinere actugue ; nam ut hoc esse. Ideoque et interdicta veluti possessoria 

interdictum competat, jas fundi posaedisse constituta sunt" — fr. 11. $ 1. D. 6. 2. (Ulpia- 

oportet" nus) " 8i de usufructu agatur tradito, Publi- 

(e) fr. 10. pr. B. 8. 5. — fr. 20. D. 8. 1. cianadatur ; itemque servitutibus urbanorum 

((Q fr. 6. 91. D. 8. 5.— fr. 1. $ 3. D. 8. 3. pradiomm per IradiHanem conscitatis ^1 
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poreal relation to the thing, but may be maintained by a continued afd- 
mus possidendi alone. As to the lo9s of possession, it is true, this must be 
effected by a contrarium actum .with respect bodi to the corpus and 
animus, i. e. by an abandonment or deprivation of the detention and 
an abandonment of the will to possess.* Yet of course, where juridi- 
cal possession is held without detention, or detention without juridical 
possession, a contrarium actum with respect to one aJone will suffice to 
terminate the possession, i. e. a ca/Urarium actum in the former case 
with respect to the animus, and in the latter case with respect to the 
corpus. This applies also to cases where deprivation of detention 
renders the will to possess of no avail.* K. 

S. Throogh a Corporeal Act 

§ 245. As regards the corporeal relation to the thing, the continuance 
of possession does not depend on that immediate physical dominion over 
the thing which is necessary to its acquisition (§ 240), but it is sufficient 
if the possibility exists of reproducing such dominion at pleasure at any 
dme.^ Hence a man does not lose the possession of a thing which he 

jierjMz^ien^m, forte si per domom quia eaam aidetj intuenda est. Itaqne si in fundo 
paasoB est aquaBdactmn tranadoci ; item ma- ais, et tamen nolia earn poaaidere, pro- 




at mihl liceat ex ffidibus meis in edes tnaa " Nenra filins res mobiles, exoepto bomine, 

sdllicidimn immittere, e^ pottea te iciente ex quatenna sab castodia nostra sint, bactenoa 

causa enUionia immitMum habeam, qoflaro, possideri, id est qnatenna, ai velimaa, nata- 

an ex bac causa actione qnadam vel excep- ralem poasessionem nancisci poasimus. N<m 

tione tuendnasimT 'Rj&pojidiiiUroque auxir pecus, tisntd alque aberraveriiy out v€u ita 

Uo me usurum."—ir. 1. { S. D. 8. 3. exctderit, tU nan inveniaiur, protinuM desi- 

(a) Savi^y, 1. c. $ 29. 30. — fr. 44. f S. D. nere a nobis possideri, licet a nolle poaaidea- 

41.2. fPapmianns) " Q.aibus explicitis, cum tor; dissimiliter atque si sub custodia mea 

de amittenda possesaione <}Uflentnr, maltom sit, nee inveniaiur, quia in praesentiaejuasit, 

interesse dicam, per nosmet ii>sos, an per alios et tantum cesset interim diiigens inquiaitkx" 

possideremua Nam ejus quidem, quod cor- — ^fr. 8. D. 41. 2. — fr. 153. D. 50. 17. (quoted 

pore nostro teneremus, possessionem amitti above, p. 247. note c.) — In some caaea the 

▼el animo, vel etiam corpore, ai modo eo animo possessor's will to abandon the posaeaaion is 

inde dlgressi fuissemus, ne possideremus ; presumed; this is done especially 'where 

Cjjus vero quod servi, vel etiam coloni cor- ne neglects hia possession, e. g. ^vbere be 

pore poBsideretur, non aliter amitti pomessio' allows the objects of possession to remain 

nem, quam si eam aUus ingressus fuisset, earn- out of bis custodv and unguarded, fir. 3. $ 13. 

que amitti nobis quoqne ignorantibua." — D. 41. 2. (quoted above, p. 252, note a.) 

fr. 3. $ 6. D. ibid. (Paul us) " In amittenda {b)Samgny, 1. c.^ ^l.—TJubaut, System 

quoque possessione, offeetto ^iis, qui pos- des j?and. a,. 7th Ed. $ 305. 



* The remarks of Dr. Rosshirt on the continnance of possession which he inserts here, 
contain little more than mere repetitions of what is stated in the Compendium, $$ 245 — 
248. In order to avoid the obscurity which our Author has introduced into $ 244, the 
Editor has preferred to substitute for it one by himself containing a simple exhibition of 
the general principles of the loss of possession as stated in the Pandects. By setting out 
from the pomt of view thus gained, the reader will find no difficulty in understazraing 
the passages quoted in the notes ; which appear to have been misunderstood by modem 
civibans because they did not here make the requisite distinction between a juridical 
possessor who at the same time has the detention, and one who has not. 



n 
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has once acquired, by a mere separation from it;" and consequently he 
can exercise detention also through the medium of another.^ Posses- 
sion is not terminated, until by means of some fact or other it has been 
made impossible for the possessor to exert a physical dominion over the 
thing {din contrarium actum est). Such is the case : 1. with moveable 
things, when another gets possession of them, even though by force or 
secretly ;^ when we lose them ;^ when domestic animals stray away 
from us, when wild animals escape from our custody, and when animals 
that have been tamed leave off the habit of coming back;' 2. with an 
immoveable thing, when the possessor's dominion over it is taken away 
by a natural event '/ or when he is ejected from the possession by ano- 
ther {si dejidiur). If another has taken possession of our building 
or land during our absence and without our knowledge, our possession 
is not lost until he has repelled us in our attempts to regain it.' 

r 
3. Tfaroagfa AnimoB. 

§ 246. As regards the animus, it is not necessary that the possessor 
should be conscious of it at every moment ; for the possession is not 
lost by will {animo), until the possessor comes to the contrary determi- 
nation, and positively gives up the animus possidendi {si in contrarium 
actum est).^ One who is incapable of willing cannot of course give up 

{a) Pauli sent roc.V. 2. 1. — fr. 3. $ 7. D. 41. et secundum eonsueiudinem redeunt, a nobis 

S. (Faalns) " Sed et n animo eoio possideeu, pofl8ideri.">-fr. 30. $ 3. ibid. (Idem) " Item, 

licet alios in fnndo sit, adhuc tamem poen- quod a mart vel ^umine oceupaium nt, pos- 

de».** — fr. 3. $ 13. fr. 44. pr. D. 41. 2. — fr. 1. sidere nos desinimns, aat si is, qui possidet, 

§ 25. D. 43. 16. (Ulpianns) " daod mlgo in alterins potestatem pervenerit." 

dicitnr estivorom hibemoramqae saltaam (/) fir. 3. $ 17. D. ibid. (Idem) " Labeo et 

nos poMMSniones animo retinere, id exempli Kerva filins respondemnt : desincre me pos- 

causa didici Procoliim dicere ; nam ex, om- sidere eum locam, qtiem JLumen, aut mare 

nibus prediis, ex qoibus non bac mente re- oceupaverit" — Accoraing to tbe statement 

oedimiis, at omisisse possessionem velimos, in some passages, he who had abandoned 

idem est." — The Romans called this : Solo the thing from fear, bat is not prevented 

aniinoreti7ijerepo8$e»sioTiem ; \\iBTtoiw savoR' from retoming, is at least not regarded as 

times called pogsessio mentalis, a dejectas. fr. 3. § 7. D. 43. 16. Bat see con- 

(b) fr. Id. pr. D. 41. 2. " Nam possidet, tra : fr. 33. $ 2. D. 41. X—Samgny, Bcsitz. 

cnjns nomine possidetar." 5th Edition, p. 360. — Thibaut^ System. 8th 

\c) fr. 15. D. 41. 2. (Gains) "Rem, qua Ed. J 218. note ^. 

no/ne subrepta est, perinde inteUigimur ae*i- ^ {g) fr. 46. D. 41. 2. (Fapinianos) " daam* 

nere possidere, atqne eam, qwB vi nobis vis saltas proposito possidcndi faerit alios 

erepta est, sed si is, qoi in potestate nostra ingressos, tarn dio priorem possidere dictom 

est, sobripoerit, qoamdio apod ipsom sit res, est, quam din posteseionem ah alio occupa- 

tamdfo non amittimos possessionem, qoia per tam> ienoraret. Ut enim eodem modo vinca- 

hojosmodi personas acqairitor nobis posses- lam obligationimi solvitor, ^uo qasri adso- 

sio. Et hsc ratio est, qoare yideamor fon- let, ita non debet ignoranti toUi postessiOf 

tivom possidere, qood is, qoemadmodom ali- qos solo animo retinetor." fr. 25. $ 2. D. 

arum rerum possessionem intervertere non ibid, fqooted above, 6 240. note b.) 

potest, ita ne saam qoidem potest" (A) fr. 3. $ 6. fr. 17. $ 1. D. 41. 2.— fr. 30. $ 4. 

(d) fr. 25. pr. D. ibid. (Pomponias) "Si D. ibid. (Faolos) "Item qood mobile est, 

id, qood possidemos, ita perdiaenmug, ut moltis modis desinimos possidere, si aut 

ignoremui ubi sit. desinimas possidere." nolimus, ant servom pata manumittamos, 

{e) fr. 3. $ 13-15. D. 41. 2. — ^fr. 3. $ 16. D. item si id, qood possideoamos, in aliam spe- 

ibid. (Faolofl) *' Cloidam recte potant, co- ciem translatom sit, velati vestimentam ex 

loinbas qooque, qos ab edificiis nostris vo- lana factom." — Savigny, l.c. $ 32. — Thibaut, 

Utnt item apes, qos ex alveis nostris evolant, System. 7th Ed. $ 305 m fine. 
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the animus; and hence incapacity to will can neither hinder the con- 
tinuance nor effect the loss of possession.' 

4. Tfaroagh both Corpufl and Animus. 

§ 247. Possession ceases by corporeal act and animus together, when 
the possessor delivers the thing over to another, with the intention that 
this other should possess the thing as his own {si vacuam tradit posses- 
sionem;)^ or when the possessor entirely abandons it. A transfer or 
an abandonment of possession may however be effected through 
animus alone. A case where a possessor thus transfers his juridical 
possession to another, but reserves to himself the detention of the thing 
which he formerly held as his own,* is called by the later jurists, ''con- 
siilutum possessorium.*^ 

5.. In case of a Representative. 

§ 248. As possession may be acquired through a representative, so 
too it may be continued or lost by means of one.** For, 1. Possession 
may be lost to the representative himself. To effect this, a mere change 
of intention {animus) is not sufficient, without a corporeal act on his part 
in addition thereto. This corporeal act consists, in the case of move- 
able things, in the embezzlement of the same with a thievish design 
{Jurtum, contrectaiio) /' and in the case of immoveable things, in the ejec- 
tion of the former possessor.-^ 2. Possession may be lost through a 
representative. This takes place in all cases where the possessor him- 
self would have lost his possession, had there been no representation ; 
and thus especially : a. In respect to moveable things, when the repre- 

{a) fr. 27. D. 41.2. (FroculnB) " 8i is, qui the vendor ehall remain as a tenant in pos- 

animo possessionem saltns rctinet, farcre session of the hoase or land oold. fr. 18. pr. D. 

CGBpisset, Qon potuit, dam fnreret, ejus saltns ibid. — An instance is given in fr. 77. D. 6. 1. 

possessionem amittere, quia furiosus non —const. 28. C. 8. 54. — Savie^nv, L c. $ 27.— 

potest dcsinere animo ptossidere." — fr. 29. ibid. Kietutst, Darstcllang der Lenre vom Con- 

(Ulpianns) " Possessionem pnpillom sine stitatum possessoriom. Ingolatadt, 1819. — 

tutoris auctoritate amittere posse constat, non Thibaui, System. 8th Edit. 6 216. 




(/v) fr 33. D. 41.2. fPomponius) "Fundi enim fartmn est ipsa infitiatio, licet prope 

vcuditor etiom si mondaverit alicuij tU emio- fartum sit Sed $i poitcsaioaem ejus ctdipu- 

rem. ni vacuam posscsaioiiem indueeret,priuS' catur inlervertendi causa, facit furfum. Nee 

gitam idferet, non recte cmtar per se tn pos- refert, in digito habeat annnlam, an dactylic- 

ticxsionem veniet. Item si amicus venditoria, theca, quem quum deposito teneret, baoeie 

mortuo eo, iirias(]aam id scirct, aut non pro- pro suo destinaverit" — An exception takes 

hibcntibus nercdibns id fccerit, recte posses- place, in case the representative who means 

sio tradita erit Bed si id fccerit, quum sciret to appropriate to himself the possession in 

dominum mortuum, ant quum sciret heredes this manner, is subject to the posseseor's 

id faccrc nolle, contra erit" See also fr. 18. power, fr. 15. D. 41. 2. 
$ 2. D. ibid. (/) Comp. fr. 25. $ 2. fr. 46. D. ibid. (See 

(c) E. g. when in a contract of aale the above, p. 253. note g'.)— fr. 18. fr. 18. pr. D. 

agreement ifl made between the parties that 43. 16. 
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sentative loses them, or when they are stolen from him,' or when he 
delivers them over to another.^ b. In respect to immoveable things, 
when he is dispossessed by force, in which case the possession of the 
former possessor will be lost immediately ;'' but when, either through 
negligence {desidia) or an evil intent {dolo), he merely permits a third 
party to take possession of the thing, this will not prejudice the former 
possessor, unless he himself has been repelled by the third party in his 
attempt to regain it, or unless he does not even dare to make such an 
attempt.^ 

On the other hand, possession is not lost through a representative in 
the following cases : viz. when he confers upon another merely the 
detention of the thing ;^ when he dies ; when he becomes insane;/ and 
when he merely quits the thing without another's taking possession 
of it' So too possession is preserved by the representative where he 
retains the detention of the thing, even though the principal himself 
may have been ejected.^ 

TITLE SECOND. 

INTERDICTS AND NOV! OPEKIS NUNCIATIO. 

INTERDICTS. 

I. Nature of InterdictB. 

§ 249. Interdicts among the Romans were decrees of the praetor, by 
means of which (in certain cases determined by the Edict) he himself 
directly commanded what should be done or left undone. The name 
ifUerdictum, however, was given also to the application made to obtain 
the issuing of such a decree.* Interdicts are distinguished from 
actionem properly so-called, chiefly by the fact that in these latter the 
praetor did not in general proceed and decide himself on the action 
brought, but appointed a judex {judicem dabai), and gave him direc 

a) fr. 25. pr. fr. 15. fr. 3. J 13-16. D. 41. 2. (c) fr. 30. $ 6. D. 41. St.— Thibaut, System 

b) fr. 33. \ 4. D. 41. 3. dcs Pand. 11. 8Lh Ed. } 220. 
,c) fr. 1. J 22. D. 43. 16. (Ulpianus) "auod [f) fr. 25. $ 1. D. ibid.— fr. 31. $ 3. D. 41. 3. 

servus, vei procurator, vel colonns lencnt, (^'j'fr. 3. $ H. fr. 44. $2. 1), -tl. 2. 
dominus vidctor poasidcre, et idea his de^ec- {h) fv. 1. J 45. D.43. 16. (rjlpiana.**) *• Non 

lis ipme dejici de possessione vidctur, etiam si alii aatem, quam ei. qni posBidct, intcrdictuih 

ignoret eoa dejectos, per quos possidcbau Undc vi compctci'c, ar^mentutu pnEbet, 

!Etsi quifl igitur alios, per qnem possidebam, quod apad Vivianum rclatum est si quis me 

dejectos foerit, mihi compctere interdictom, vi dejeceril, mcos noti dejcccrit, nou posse 

nemini dobiom elbt" _ ^ me l|pc interdicto {Ufide vi) cxpcriri: quia 

{d) const. 12. C. 7. 32. The oonstitation per eos retineo possessiotiem, qui dejecti non 

cited seems to refer to no other than im- sunt." 

moveable things, as follows from the words (/) Gaius, IV. 138-170. — Inst. 4. 15. — T)i?. 

nsed in this passage : " sive servos, sive pro- 43.— Cod. Theod. IV. 22. 23. — Cod. Just. VIII. 

corator, vel colonos, vel inqoilinos" (comp. 1-9. — Donelli Comm. jur. civ. XV. 32-38. — 

fr. 3. J 8. D. 41. 2.— fr. 33. $ 4. D. 41. 3.); ac- Savigny, Besitz. Chap. A.—Heffter, Instito- 

cordingly the general principle applies here: tionen des Civilproccsscs. p. 393 se<}q. — 

" donee revertentes nos aliaois repellat," Comp. ^ao Iluschke de diliana caosa ; m his 

"which is stated in fr..25. $ 2. tr. 46. D. 41. 2. Btodien des Romischen Rechts. Breslao, 

Contra: TMbautf System. 8th Ed. $ 220. 1830. p. 1 seqq. p. 338 seqq. 
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dons for the investigation of the matter; while in interdicts, imme- 
diately upon the request of the plaintiff alone, and without previously 
appointing a judex (extra or di?iem), he isaued the command or prohibi- 
tion which he had already announced in the Edict for cases of this sort.* 
Hence it was said in such cases : Prcetar principaliter auctoritatem suam 

Jiniendis controversiis proponit} It was not until the defendant brought 
forward his denial of the plaintiff's assertions, or opposed his exceptions 
to the plaintiffs claim, that a j u d e x was appointed ; and then the matter 
passed over into the usual course of proceedings in actions.*' This dis- 
tinction between actio and interdictum necessarily ceased of itself with 
the ancient ordo jtidiciorum privatorum. Hence in the later Roman law 

,the interdicta are treated precisely in the same manner as actumesj^ 
although they give rise to a summary proceeding.' 

II. Kinds of Interdicts. 

§ 250. The interdicts are of the following different kinds : A. Ac- 
cording to the different nature of their contents/ they are : 1. either 
prohibitoria, by which one is forbidden to do or to omit to do some- 
thing ;' 2. restitutoriaf by which one is commanded to give back some- 
thing or to restore it to its former condition ;* 3. or exhibiloria, by which 

{a) For instance: vim fieri vxto, exhi- snmmarinm vocari possit interdictonim Ho- 
BKAs, RESTiTUAS. xnanonim jadiciam. Jena, 18:28. — One of the 

(6) GaiuM, IV. 139. ** Certis igitnr ex principal passages referred to for jostifyin^ 
causis Frsetor aat Froconsiil principaliier the summary nature of the proceedin^^, is 
auctoritcUem tuam Jiniendis eemtroversiis const 22. Cod. Theod. 8. 36. " Interdictom 
pneponit. Q.nod torn maxime facit, com de heneficio celeritatis inventnm." 
possessione aat quasi ^ossessione inter ali- (f) Gains, IV. 142. — ^ 1. J.4. 15. 
qnos rontenditur. Et in somma ant jnbet {g) Instances are : the interdictom de fnor- 
uiqnid fieri, ant fieri prohibet. Formalie tuo tnferendo. fr. 1. pr. D. 11. 8. — de s^ul- 
antem verbomm et concept ioncs, qnibasin ea chro mdijieando. fr. 2. $ 1. D. 43. 1. — de arho- 
re utitar, interdicta decretave vocantnr." — ribns cadendis. fr. 1. pr. D. 43. 27. (Ulpia- 
Savigny, L c. 9 34. and in the Z. f.gesch. nos) "AitPnetor: daae arbor ex osdibns tola 
R. W. Vol.3, p. 305. — Hauboldj \bidi. Vol.3, iniedes illias impendet, si per te stat, qno- 
p. 366. — Dupontf Disqais. in Gaii Comm. minus earn adimas, tunc auominus illi earn 

Suart p. 155. Bee also Haubold, Opusc. arborem adimere sibique nabere liceat, trim 
Idited by Wenck and Stieber. Vol. 2d. p. Jieri veto." — de glande legended fr. un. D. 
327.; and Wenck in the preface p. 39. 43. 28. (Idem) " Ait Pnetor: Glandem, que 

ic) Gains, IV. 141 ex illias agro in tuum cadit, quominus illi 

{d) $ 8. J. 4. 15. "Dc ordine et vct^ri exi- tertio quoque die Icgere, auferre liceat, vim 
ttt interdictorum supervacuum est hodie di- Jieri vHo." — de migrando. fr. 1. D. 43. 32. 
cere: nam quoties extra ordinem jus dicitur {h) For instance; the interdictum Qnodvi 
{qualia sniU hodie omnia judicia), non est out clam. D. 43. 24. It takes place i^hen 
necesse, rcddi mtcrdictum, sed perivde jndi- one forcibly or clandestinely has erected or 
catur sine interdictis, aique si uiilis actio demolished a building on nis own or an- 
ex cau»a interdicti reddita faisset." — Kubr. other's ground, and thereby unlawfully in- 
D. 43. 1. — const 3. C. 8. 1. * jured another; its aim is, to get every thin^ 

(e) On this point, however, the views restored to its former condition, and to obtain 
of jurists do not agree. See Uie writings damages. — ^fr.l.pr.^ 1. D.43. 24. (Ulpianus) 
cited above, in notes i and b ; likewise So- "PrsBlor ait: Quod vi out clam factum est, 
vigny in the Z. f. ge.ich. li. W. Vol. 5. No. 1. qua dc re agitur, id, quum experiundi po- 
Vol. 6. p. 229. Recht des Bcsitzcs. 6th Edit testeu est, restituas. $1. Hoc interdictom 
p. 452. note 2. and Bethmann-Holltreg, Ci- restitiUorium est, et per hoc occnrsum est 
vilprocess. I. p. 380 scqq. — Contra : Tkibaut calliditati comm, qui vi aut clam qnsdam 
in the Archiv Civ. Prax. VoL 10. p. 455. — moliuntur; jubentur enim ea resiituere." — 
Mvhlenbruch, Entwurf des Civilprocesses. Gustav Hasse in the Ehein. Mua. Vol. 4. 
p. 233-239.— 2?mmem, Progr. quo sensu p. 1-51. 
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one is enjoiuecl to give up or produce a thing which he has in his pos- 
session .' B. With especial reference to the possession of a thing,^ they 
are : 1. either such as presuppose on the part of the plaintiff a posses- 
sion already actually acquired, for the protection of which they are 
intended ; and these aim either at the protection of a possession which 
is merely disturbed but not yet lost (interd. retinendcR passessianu), or 
at the recovery of a lost possession (interd. recuperandiB possessiom^) ;^ 
2. or such as do not presuppose a possession already acquired on the 
part of the plaintiff, but which are employed for the very purpose of 
obtaining a possession which he has not yet had {interd, adipiscenda 
possessionis).^ 

(a) Instances are : The interdiotom de libe- (b) $ 3. J. 4. 15.~fr. 8. $ 3. D. 43. 1.— Gonw, 

rU exkibendU, fr. 1. pr. D. 43. 30. (UlpianoB] Iv . 143 mf{. 

" Ait Pnetor: Qui qusve in potestate Lacii Ic) It is to then two kinds of interdicts 

Titii est, si is eave apod te est, dolove malo only that the term " possessio ad intradicta" 

tao factum est, qoommus apad ie esset, ita ($ 231. 338) refers; ior they alone ara to be 

eum> eamve exkibeas." — The uterd. de homtTte considered as juridical effects of possession, 

libero exhibendo. fr. 1. D. 43.39. (Idem) "Ait whence they are called by way of distino- 

Pretor : duem liiterum hominem dolo malo tion poaaetaary inierddeU, Accordingly thnr 

retines, exkibeas" — The interd. de tabulu alone belong here, where we ara to speak 

exkibendM, fr. 1. pr. D. 43. d. ^dem) " Pre- of the protection of sach possessiott as has 

tor ait : Cloas taaulaa Lucins Titios ad can- been acquired already; while the inierdictft 

sam testamenti sai pertinentes reliqaiase di- aditnacendtB nossessionis must be treated of 

oetar, si lias penes te sunt, aat dolo malo too onaer those heads to which thqr properly 

factum est, at desinerent esse : ita eas illi ex refer. Bee below, the interdictam DaiTianam| 

kUfeas, Item si libelloi^ aliodve qoid relic- interd. Q.aonim bonorom ; interd. dnod 

tarn esse dicitor, decreto comprehendam." — legatomm. 

Besides the interdicts which have been men- {d) ^ 3. J. 4. 15.— Grants, IV. ( 144-147. 

tioned here merely as instances, many others — tiamfrny. Besitz. $ 3«^ — TkibatU, System, 

occar in the Corpus Jnris^ as may be seen 7th Edit $ 312. — ifarezoU, Institntionen. 

in titL D. 43. 6-15. < Leipsic, 1S41. ( 78. 

* The interdicts that arise from possession are either interdida rxtinkndjb poaeew 
sianiSf viz. the interdietum UH poseidetis and Utrubt; or rccupsrandje /N>Mes«ton«>, 
viz. the interd. Unde vi (accordmg to the canon law, actio epolii), de clandeetina po»- 
seseionef and de preeario. As the right to iiUerdieta adipisckndjb possetnonie is a 
consequence not of possession, but of other rights, — or in other words, as in them pos- 
session is not the ground, but the aim, — they ao net belons to the doctrine of posses- 
sion. The interd, ret poet., which belong to every jurioical possessor on the suppo- 
sition of a forcible disturbance of his possession, viz. tne interd, Uti'potHdeiU for iin- 
moveable thin^, and Utrubi for moveable things,— and which are brought to obtain 
compensation tor the damage occasioned by the disturbance, as well as for security agamst 
futare disturbance,— -presuppose that the plaintiff is still in possession ; while the 
interdicia reeuperanda pott, take place in case the possession has been actually lost. 
Hence 'we may say that the interd. retinend^e pose, protect a possession ^t has been 
forcibly disturbed, and the interd. recuperanda pots, one that has been taken away by 
force ; or, that the irUerd, ret. pose, protect the possessor, while the interd. ree, pose. 
attack tlie possessor. To the interdicts directed to the recovery of possession belong the 
interd. Unde vi (comp. Editor's note to ^ 253.) and the interd, de preeario, wnich 
hitter is applicable in the case where one refuses to restore a thing which has been 
lent to him ** sulnect to recall at pleasure" {preeario) ; the interd. de eland, post. 
has been rendered superfluous by the modem Roman law, as according to it a secret 
ejection no longer effects a loss of possession. The interd. Uli possidetis^ as already 
intimated, is applied in German practice by wav of anidogy to personal as well as real 
servitudes ; and no regard is paid to the special mterdictslbr single predial servitudes, 
which are mentioned m the Boman law, and of which instances have been given in 
( 252. note b. « 

17 
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til. Possessory Interdicts, in particular. 

A. Interdieta reiintndm fo»»et$ionu, 

1. Requisitesk* 

§ 251. In order to be entitled to these interdicts : 1. the applicant 
must actually have juridical possession. But it is immaterial here 
whether or not he has a right to possess, or whether his possession was 
acquired in a lawful manner or not.^ 2. The possession must have 
been forcibly violated.'' By force is here meant every act performed 
contrary to the will of the possessor ."^ 3. The possession itself must 
not have been lost thereby; for if that be the case, recourse is to be had 
to an inUerdictuin recuperandapossestionis. 

{a) Samgnv, 1. e. $ 37. — Rudorff in. the Z . de agitnr, majore parte fanjosoe anni fait, qno- 

f. Resell. &. W. Vol. 7. p. 90. mtnut is eum dueatj vimjieri veto,'* 

{b) fr. 2. D. 43. 17. (Paalos) " Jnsta enim {dj fr. I. $ 5. D. 43. 24. (Ulpianiu) " anid 

an ii^usta adoertus eeterog possessio sit^ in sit vi fieicttun, vel clam facttun f videamos. VI 

hoe infcerdicfeo {Uti possidetis) nihil refert; fitctum videri, Ctainttis Mucins scripsit, if 

qnaliscnnqne enim possessor, noe ipso, quod quis contra, quam prohiberetur, fecerit ; et 

jwasessor est, plos jnris habet« qnam ille, mihi videtnr plena esse Qninti Mncii defini* 

^i aon poflsidet" The wordJs " adversns tio. ^ 6. Bed et si qais, jactu vel minimi la- 

aeteros" have an important meaning, as they pilli prohibitus facere, peraever avit fiusere, 

expressly imply that the only question is, huncquoqueTifecisse videri, Pediuset Pom- 

whether the possessor possesses unlawfully ponius scribunt ; eo<^ue jure utimnr. } 7. 

as far as concerns the oppi^ite partv who has Sed et si contra testationem denunciadonem- 

disturbed him; for he cannot make use of que fecerit, idem esse, Casoellius et Treha- 

these interdicts, in case he obtained the posses- tins jputant ; quod verum est' '— fr. SO. pr. $ 1 . 

■ion from his opponent vi, clam^ orprecario. D. ibid. — ^fn 73. $ 2. D. 50. 17. (CI. M. Scss- 

Bee $ 4. in fin. J. 4. 15.'--Gtmts, Tv. J 148. Tola) "Vi factum id videtur erne, qua de re 

" RetinendcB^ possessionis causa solet mter- quis, quum prohiberetur, fecit; clam, quod 

dictum reddi, cum ab utraque parte de pro- quisque, quum controversiam haberet habi- 

prietate alicujus rei controversia est, et ante turumve se putaret, fecit'." — ^Instanoea are 

queritnr» uter ex litigatoribus possidere, et contained in the following passages: fr. 3. 

nterpeiere debeat; ccyusreinatiaoompara- $2. D. 43. 17. (Ulpianus) " Hoc interdictom 

ta sunt: Uti possidetis et utrubu $ 150. sufficit ei, qui sudificare in sno prohibetnr ; 

St siquidem de fundo vel sedibus interdici- ctenim videris mihi possessionis controver- 

tur, eum potiorem esse Pnetor jubet, qui eo siam facere, qui prohioes me uti mea posBM- 

tempore, quo interdiciwn redditur, nee vi, sione. $ 3. Cum inquilinus dominum sades 

nee clam, neeprecario ab adversario possi- reficere volentem prohiberet, asque compe- 

deat : si vero ae re mobili, tunc eum potio- tere interdictum Uti possidetis placuit : testa- 

rem esse jubet, qal majore parte ejus anni riqae dominum, non se pfobibere inqnflinum, 

nee vi, ncc clam, nee jn-ecamo ab aaversario ne habitarety sed ne possideret. $ 4. Item 

possedit ; idque satis Ipsis verbis interdicto- videamus, si actor vicmi tni ex fundo too vi- 

rum significatur." — fr. 1. $ 9. D. 43. 17. tes in suas arbores transduxit, quid juris sit f 

rquoted p. 241. note b.) — fr. 3. ^ 10. D. ibid. Et ait Pomponius: posse teei denunciare, et 

(Ulpianus) " Non videor vi i>ossidere, si ab vites prscidere, (idque et Labeo scribit) ant 

eo, quern scircm vi in possessione esse, fun- uti eum debere interdicto Uti possidetis de 

dnm accipiam." — fr. 53. D. 41 2. (Venn- €» loco, quo radices continentnrvitium. Nam 

leius) " Advorsus extraneos vitiosa possessio si tibi vim fecerit, quominuseas vites vel pne> 

prodesse solet" cidss, vel transducas, vim tibi facere videtgr, 

(r) fr. 1. pr. D. 43. 17. (Ulpianus) "Ait ouominuspossldeaa; etcnim oui oolere iiin> 

Praetor : Uti eas osdes, ((uibas de agitur, nee oum prohioetur, possidere pronibetnr, inmiit 

vi, nee clam, nee precario alter ab altero pos- Pomponius." — fr. 11. D. 43. 16. (Pomponma) 

BiDWi^f quominus ita possideatis, vim fieri "Vim facit, qui non sinit poasidentem eo, 

veto. De cloacis hoc mterdictum non dabo, quod possideat, uti arbitrio suo, sive in ae- 

neque pluris quam quanti ea res erit, intra rendo, sive in fodiendo, sive in arando, aive 

annum, qao primum experiundi potestas quid sBdificando, sive quid omnino faciendo, 

fuerit, agere permittam."— fr. 1. pr. D. 43. 31. per quod liberam possessionem 

(Idem) " Pnstor ait: Utrvbi hie homo, quo non relinquit" 
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8. Kinds. 

§ 252. Under the foregoing suppositionB, the inierdicia retmmdapoi^ 
sestitmiSf viz. the wterdietum UU po$9idetu and the interdictum UinMf 
will take place ; the former being used to protect the possession of an 
immoTeable thing, and the latter to protect that of a moveable thing.* 
Either of them may also be employed for the purpose of obtain* 
ing protection in the exercise of a personal servitude.^ 1. The 
plaintiff with respect to these interdicts, is he who has juridical posses* 
sion at the time when the proceeding is instituted ; bat not his heir €U 
such. 2. The defendant is he who undertook to disturb it, but not hie 
heir as such. 3. The object of the interdicts is to obtain an injunction 
against any further disturbance of one's possession, together with 
damages for the past/ Both interdicts are judicia dupHcia, i. e. the 
plaintiff may be condemned like a defendant, if it be found that it is not 
his possession, but that of the defendant, which entities to protection.^ 

B. InlercUeta reeuperand^ pottetsionit* 
1. Interdictum Unde ▼!.« 

§ 253. He who has been forcibly dispossessed of an immoveable 
thing may seek to recover the same by means of the interdictum Unde 
vi/ This interdict presupposes that the applicant had acquired juridi- 

(a) % 4. J. 4. 15.— Tilt D. XLHI. 17. 31. — been enriched by his wrongful act fr. 1. pr. 
Cod. 8. 6,-^Sapipty, 1. c. ^ 38. 39.— Albert, D. 43. 17. compared with fr. 4. D. 43. 1. 
Ueberdas interdictum Uti possidetis der Rd- (<i) $ 7. in fin. J. 4. 15. — ^fr. 37. $ 1. D. 44. 
mer. Halle, 1824. — Wiederkold, Dns inter- 7. — Buchholtz, VerBnGhe. No. 9. 

dictum Uti possidetis nnd die Novi opens (e| Cicero pro Cscina, and thereon CraSi 

nunciatio. iianau. 1831. — W. H. Puchtat in nis Diss, qna oetenditur Ciceronem jastam 

Klagen. $ 59-58. pro Ciecina cansam dixisae. Leyden, 1769. 

(b) fr. 4. D. 43. 17. Maekddey holdirtbat — Qaius, TV. 154. ** Recuperanda posses- 
these interdicts do not apply to serviiutes sionis caosa solet interdictum dari, si guis vi 
pnediaies, because there are interdictswhicfa dejectus sit. Nam ei proponitur intertuctum, 
ivere introduced with particular reference to cujus principlum est: UipE tu ilium vi 
ihem, as e. g. the interd. de itiTiere actuque dpeeisti ; per quod is, (^ui d^ecit, oogitnr 
prvvato, de aqua quatidiana et eBstiva, de ri- ei restituere rei possessionem, si modo is, 
ins, de foTiie, de cloacis. But see contra, qui dejectus est, nee vi, nee clam, nee pre- 
T%ibattt, System. 7th Edit ( 623 seq. 8th carlo {ah adversario) possideret rem yel nin- 
Ed. ^769 seq. Braun's ErOrt. p. 543. Ar- dum, quo, si aut vi, aut clam, aut precario 
chiv Civ. Prax. Vol. 1. No. 7. ^3. — Comp. possideret easetimpune dejectus."— $6. J. 4. 
above. Editor's note p. 257 in iin. 15.— Dig. 43. 16.— Titt. dod. VIII. 4. 5.— 

{e) fr. 3. $ 11. D. 43. 17. (Ulpianus) " In PtuMa, 1. c. J 59. 62.^Thibaut in the Ar- 

hoc interdicto eotidemnationu sumrna refer- chiv Civ. Prax. VoL 1. No. 7. — Oeiger in 

lur ad rei i]9siu* (sstimationem. Quanit res the Z. f. Civ. K. und Froc. Vol. 13. I^. 9. — 

estf sic accipimus, quanti uniuacujnsque in- Savigny, Besitz. $ 43. • 
terest, possessionem rettnere. Servii autem (f) fr. 1. $ 4-6. D. 43. 16. — ^fr. 1. $ 3. D. ibid. 

flententia est, existimantis tanti possessionem (Ulpianus) ** Hoc interdictum non ad omnem 

CBstli&Bndam, quanti ipsa res est Sed hoc vim pertinet, verum ad eos, qui de posses- 

nequac^uam opmandum est? Ionise enim aliud tione dejieiurUur. Ad solam autem atrocem 

e0t rei pretmm, aUud poaseasionis." — In vim pertinet hoc interdictum, et at eos tan- 

order to obtain a foil compensation for tum, qui de solo dejieiunturf utputa de (undo 

dBjDOAgen, the interdict must be applied for sivede oadificio; ad alium autem non perti- 

•within & year from the time of the disturb- net. Et si quis de area dejectus sit sino dn- 

ance; for after the expiration of that term bio interdicto locus est" — The later law 

the defendant is liable only sofEffas he has seems to have extended this interdict to 
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cal possession," and that be was deprived of it by another by means of 
unlawful force applied to bis person.^ This hiterdict is also employed 
in the case of a forcible depriyation of the exercise of a personal senri- 
tude in an immoveable thing,^ but not in the case of predial servitudes.' 
1. It may be applied for by him who possessed the thing in his own 
name without inquiring whether his possession was a lawful or unlawfbl 
one, and also by his heir/ 2. It takes place against him who is the imme- 
diate or mediate autlior of the ejection/ and against his heirs as far as 
they are enriched thereby,' but not against a third possessor of the thing> 
3. Its deugn is to restore the party ejected {de^ecttu) to the poeidon he 
occupied before the ejection, and to afford compensation for the 
damage it occasioned.^ 4. The right to this interdict becomes extinct 
after the lapse of a year from the dme of the ejection ; after this 
period, it has effect only so far as the ejector has been made richer by 
tlie ejection.^ 

Addition. If it be not in the defendant's power to restore the poasea- 
sion itselfyhe must pay its value (p. 259 note c.) ; he must also make com- 
* pensation for all damages, positive as well aa negative. In case there- 
fore other things are lost in consequence of the ejection, he is oblig^ to 

fintnble de^rivatioii of the possession of (J) fr. 1. $ IS. D. ibid. (Idem) "D^jedsae 

tnoveable things, «s appears . trom oonsL 3. acttemetiam is videtar, fjct jnavutocrtf tiejjvs- 

Ood. Theod. 4. 2S. — const. 7', CX 8. 4.-4 U nt, nt aUqvi$ d^jiceretur; panri enim le- 

J. 4. 2. — $ 6. J. 4. Yb.— Samgnjf, 1. & p. 479. ferre vismn est, suiB manibos quis dejicku 

— Contra : Tkibaut in the A.ichiT Ciy. Frax. an vero per aliun. Quare etsi ^miKw mea 

Vol. 1. No. 7. $ 1, ex Tolontate mea dejeoerit, em videor deie- 

(a) fr. 1. A 9. 23. D. ibid. It is immaterial here cisse."— fr. 3. $ 10-12. D. ibid, 

wnedier the dejectus bad acquired the pos- {g) fr. 1. 6 4§. D. ibid. (Idem) "Ex f*«f 

session from the ejector of , clam, or precario. hnjus interw^ti in heredem, et bononua pos- 

^ 6. J. 4. 15. " Licet is ab eo, <mi d<^ecit, vi, sesaorem, ceterosqne sacoessores in fat^tnwi 

vel clam, vel precaf io possideW." — Comp. actio oompetit in td quod ad eot pervemL" 

( 251. note h. fr. 3. pr. D. ibid.— fr. 9. pr. D. ibid. (Panlos) "81 

(&) fr, 1. ^ 3. 21. D, 43, 16. — tr, 1. $ 29. D. plnres faeredessont, onosqaisqae non in am- 

ibid. (Ulpunas) "Idem Labeo ait: eum, jMriBtfuatnr odeum vervenerittVsoQXxiT. Qjom. 

qui metu turbs perterritos fngerit, vi videri de cansa interdnm m soUdom lenebitnr ia^ 

d^ectom. Sed Fomponins ait: vim sine ad quern totom pervenerit, qaamvis ex pane 

oorporali vi locum non habere ; ergo etlam heres sit."— Against persons whom ooe m 

eum, quijugatus est tupervenierUums qui- in duty bound to respect and 6bey (as against 

butdam, SI illi vioccupaverint possessionem, one's parents or patron), only an actioinfac- 

▼ideri vi dejectum."— fr. 3. ^ 6. ibid. (Idem) tum takes place, fr. 1. Q 43. D. ibid. The rea- 

*' Bi quia autem yists armatis, qui alio tende- son -why the interdict is not lo be nsed, i^ 

bant, metu hoc deterritus prqfugerit, non vir as Ulpian savs here, *' quia hoc inleidictam 

detur vi defectutt quia non lioc animo foe- nXtocitMXem Jacinoris in se habet." But if 

rant, qui armati erant, sed alio tendebant parents had employed a vis artnata against 

$ 7. Froinde etsi« quam armatos audisset their children, or a patron against bwiiber- 

Tenire^ metu decesserit de possessione, sive tus^ the interdict conld be used ; and heie- 

▼erom, sive falsum audisset, dicendom est, in is the only difference between tho intcnL 

Bon esse eum armis dejectum, nisi possessio Unde vi and the intenl. dc vi publico s. or- 

ab his fberit occupata." — fr. 9. pr, D, 4. 2. mata retained in the later law. 

(c) fr. 3. $ 13-16. D. 43. 16.— fr. 9. $ 1. D, {h) fr. 3. { 10. D. 43, 17.— Aoooxding to tfao 

ibid.- fr. 60. pr. D. 7. 1.— fr, 27. D. 39. 5. canon law, it takes place against a ^M pos- 

{d) fr. 4, i 27. D. 41, ^.—Savigny, L c sessor malee iidei. sap. 18. X. 2. 13. 

f 46.— Tkibavi, L c j 2. W fr- 1- f 3L D. 43, 16. (Ulpianus) ** Qui vi 

(e) fr. 1. $ 30. D. 43. 16. (Ulpianus] " CLui dqectasest, quidquid damru senserit ob hoc, 

a me vi poasidebat, si ab alio vi dejiciamr, qnod dejectus est, recuverare dei>ei ; prisHna 

habet interdicmm." 4 44. ibid. |Idem) " Hoc enim causa restitui debet, qoam habitnriu 

intcrdictom et hereax et ceteris suocesaori- erat, si non foisaet defoctna." 

bos oompetit." (^ fr. 1. pr. D, tt»id. 
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recompense the plaintifT for such loss ; and being regarded from the 
time of the ejection as a debitor in moray he is responsible not only for 
eoius (losses by accident), but also for Jructus percipiendi (fruits which 
the plaintiff could have raised, if he had been in possession).* R. 



* The Boman law has Qndergane ocmsiderabie changes with regard to possessory 
proceedingB. Thus, 

1. In the iHTXRDicTA RiTiHiNDjc possBssioiTis, OT mofB propeily speaking, in tiia 
Boman wterdictum VH pottidetiSy we now make ose of a frocestut votteitoriut sum* 
mariiMtmut (called simply summariwn or tummariUnmum, scil. judicium) and a ffrth 
eetsuM pot9e99orius ordinarius.(cBXied ordinarium). The former, althoagh not known 
to ibe Boman law, is mentionea by the glossator Baldns, and was brought into ose as 
eariy as the 13th centary in Italy, France, Germany, and odier countries of Europe, in 
order to prevent parties from taking the law into their own hands, by affording a pro- 
cess by which their disputes might be determined as speedily as possible. This 
snmmarium is employed in the interdieta reiin. poMsetM.f only where the plaintiff 
has juridical possession of a right or of an immoveable thing, and has not acquired it 
from the defendant by a defective title : but if he has done so, the defendant must be 
prepared to prove the defect at once ; since the duty of the judge is here to decide 
the dispute as to possession in the speediest manner and only provisorily, and conse- 
quently upon a less exact investigation into the defects of the possession, than is 
otherwise made in the case of interdicts ; on which account die defeated party can 
always resort to the proper action of interdict f the ordiTuirium). The ordinarium 
therefore, whose purpose is to settle definitively tne question of possession, forms the 
first proper action of interdict. For if the plaintiff was protected in his pos ses sion 
by the judge, because the defendant could not immediately prove the defectiveness 
of the possession, the latter can now require a more exact examination of his rights 
and at the same time a reversal of the previous decision. In the tummariumf where 
all depends on the latest possession, on the newest possessoiy act, protection is often 
afforded to mere detention ; because the principal object, the preventmg of violent pro- 
ceedings, requires speedy action. The ordiiutrivm on the contrary is regarded as an 
entirely nova cauta^ ana its object is to ascertain the better right of possession ; and 
here accordingly more circumstantial proofs are admitted : yet the alledging and show- 
ing of a right of ovniership or other real right, if it be not done merely pro eoloranda 
poesesnone (with a view to elucidate one's right of possession), is admissible in this pos- 
aesaory suit only where proo& can be adduced which furnish immediate evidence ; 
otherwise recourse must be had to a new process, the so-called 0tft»/ori«m. In the 
gummarium, the last indubitable /o^um quieta postessionit preceaine the disturbance 
is decisive ; in the ordinariumy on the contrary, the better possession is protected, 
and hence e. g. that of the plaintiff, if he can prove that his possession is older, or that 
he has received it from the defendant under a lawful tide, or that his tide to the poa- 
aeasion is stronger than die defendant's. 

2. Important changes have also been effected in the Boman intkrdicta rkcv?irani> jb 
pos8XS8ioHi8,or, more properly speakinff,in thenrinterdictum Unde vi. Thus, the canon 
law has diminished the requisites of tne latter and very much extended iti opera- 
tion, by introducing an entirely new legal remedy under the name of remedium spoliif 
^which may be employed in a tvrofold form, eidier as an action (actio tpolii) or as an 
exception ( exeepUo epolii). The actio epolii is indeed founded on me Boman interd. Unde 
vif with the extent ah^ady given to the latter by the Boman law (comp.p.259, note/.); 
the canon law however has extended it still further, by granting the action even where 
the possessor or detentor has been deprived without violence of the possession or quabi- 
possoenion (can. 3. C. 3. qu. 1. ** aut dolo, aut violentia malonim, aut per qoascunc^ue 
mjuatas cansas") ; and by granting it unconditionally against the heirs and even against 
the third possessor of the thing spoliated f taken by an unlawful act), provided that 
the latter was knowing to the spolium ot his predecessor, and also a^inst persona 
whom we are in duty bound to respect (cap. 2. 7. 15. X. 2. 13.). It atso introduced 
the exeeptio $j>oUi unknown to the Boman law. This dilatory exception is very much 
fiiyonred, a. since the epoHaim can oppose it to every action of the spoliator, even to 
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9. Interdiotnm de clandesdiui poaBessione ; and, 3. Interd. de precario. 

§ 254. On essentially the same principles were founded the inter- 
dictum de dandestina possesnone, formerly employed in the case where 
one had been «A;re^y deprived of the possession of a moveable thing, but 
which has been abolished by the later law (§ 240. note &.) ; and the en/er- 



one that has not the remotest connexion with the spoHum ; (he is entitled to oppose this 
exception even in the latter part of the proceedii^ although in snoh case he moat fnmkh 
the proofs within fifteen days from the time of announcmg them; it is onlv when he 
introduces the exception as late as the time of execution, that it most be made liquid an 
the spot — in eantinenti;) b. since the spolitUus may even refuse altogether to answer 
npon the actioni until the tpolium is restituted ; e. since the exception is exonpt fiixnn 
limitation, until full restitution is made of the thing spoliated (cap. 2. pr. X. 2. 10.^- 
cap. 1. pr. in 6to. 2. 5.). 

In order to' show the wide field over which the remedium tpoUi extendsy we 
will, according to promise (Editor's note, p. 239), define those rights which by their 
nature admit of a separation of possession from the right itself. Possession in its origin 
has respect only to corporeal Uiings (fr. 3. pr. D. 41. 2. ** Possaderi antem poasont 
quae sunt corporalia.") ; but by means of abstraction, it is analogously extended also to 
mcorporeal things. Hence it ensues, that there exists also with respect to incorporeal 
objects a detention, as well as a pottettio ad interdieta and ad utueapionem. For in the 
first place, the quasi-possessor either stands in a mere relation of &ct to the object 
of his possession, or he has the intention of exercising a right, whether this be effiscted 
by usurpation or on a legal ground : and in the next place, the quasi-possession or the 
possession of rights, is not held less sacred than the possession of min^, and conse- 
quently the possessor is not less entitled to protection against disturbance m the exercise 
of his right, as well as in his petitory claims to the same, so far as he is not opposed 
herein by a stronger right Our Author assumes, with Savigny and his followers, that 
possession was applied by the Romans only to corpora and serviitUet, It is acknow- 
ledged that the Romans in the case of pawn and emphyteusis speak of a possession ; and 
Savigny and those of his school, as also our Author ($ 241. note <z.), have admitted this; 
only as the possessor here possesses the thing itself, this possession is rightly regarded not aa 
incorporeal, but as corporeal. But the sphere of possession evidently extends stiU 
further. Some jurists have allowed that the Roman law acknowledges a qoam-pos- 
aession in ibe superficies snd the status servorufn(va the latter of which it may take place 
on the part of fi*eemen with respect to inf^enuitas, on that of slaves with respect to the 
state of^ freedom, and on that of masters with respect to slavery). But even aach a 
restriction to the status liberiaHs can by no means be justified from the Roman law ; for 

auasi-poBsession is unquestionably extended also to the status civitatis (citizenship) and 
le status familieB (paternal power and marriage). To rights of obligation, on the other 
hand, possession does not extend ; since they produce a relation between certain persons 
only, and moreover they admit of no separation of the right from the exercise thereof. 
In Germany, the province of quasi-possession has been extended still further; since 
with respect to the many predial rights which are connected with the feudal sys- 
tem, as those of the census (lease-rent), decimit (tithes), opera (personal services), and 
jura bannaria (rights of compulsion aud prohibition), a possession has been adopted 
analogous to the Roman quasi-possessio. And the same is the case with those species of 
rights which, by virtue of the constitution of churoh and state which dates nrom the 
middle ages, are granted to lands and corporations, as e. g. ikejurisdietiopatrimoniaUs 
(court-baron), the jus patronatus (advowson), &c. Let us assume, for instance, that 
the lord of the manor. A, or the convent B has a right of tithe over the whole extent of 
land on one side of a certain hill, but ascertains that this right was at one time exereifvd 
over a field on the other side of the hill, now belonging to farmer C. A or B accordinsly 
sends a tithin^-man to collect tlie tithes also from C 's field . C , being informed of this by 
his predial neighbour, hastens to his field, and finds the collector engaged in taking a sheaf 
out of every stack of com. He protests against this proceeding, and threatens that if, in* 
alead of leaving his land immediately, they pat a single sheaf on the wagon or touch ano* 
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dieium de precariOf which applies to the case where one has granted 
precario to another the use of a thing or the exercise of a seryitnde ; 
and the latter refuses to restore the thing or to abstain from the exer- 
cise of the servitude on the demand of the grantor.' 

NOVI OPERIS NlJNCfATlO. 

* A» In general. 

§ 2&5. As a general rule, a party is not allowed to take the enforce* 
ment of his rights into his own hands/ Still he is not prohibited from 

{a\ Dig. 43. 20. and especially fr. 3-4. fr. 15. quiaqae injariam pati non debet $ 11. Pre- 

( 2. ibid. — oonsU 2. C. 8. 9. — PauU sent. reo. cario poasidera yideuxr^ non taotom qui |»er 

Hb. 5. tit 6. ^ 10. 11. " Redditor interdicti epiatolamvelqoacamqaealiarationebocribi 

actio, qnflB proponitor ex eo. u*. quit ^uod conoedi postnlayit aed et ia qni nnllo rolonta- 

preearto kabet rettiiuat. Nam et civilia tU indicio, patiente tamen domino, poasidat" 

actio htyna rei, aicut commodati, competit ; — Savigny, 1. c. $42. — Puclua, I. c. A 63. 

eo yel maxime, qood ex bcneficb sao nnos- {b) fr. 176. pr. D. 50. 17. (Paulna) " Non 

ther stack, he will drive them off his land by force. Hereupon the tithing-man with hit 
asaistanta retires, and his principal brings on action at once before the court, and 
prays in summariUsimo for protection in tne possession. But his complaint of distutb- 
ance in the latest possession is evidently groundless ; for his was no aetug quieUe po9- 
eee$ioni»; on the contniry, the attempt to collect the tithes was a veiy dubious act of 

auaai-possession. Being defeated here, the pretender to the tithes has recourse to 
le ordinarinm. Here he succeeds by means of witnesses in proving that for a series 
of years the tithes were collected from C*s predecessors in the ]>rop6rty, auietly and 
inrithout opposition : this proof C may not be able to invalidate, neither may ne be able 
Id prove on the spot the right of exemption from tithe-paying on which he relies, 
because the documents relating to it have been mislaid. He is therefore condemned 
in ordinario, retaining at the same time his petitory claims. Subsequently he discoven 
the documents, and finds that at an earlier period a suit brought on account of this right of 
tithe was decided in favour of exempting the land from the burthen. Thus supported, 
he brings a suit in petitoriOf and bis right of exemption is acknowledged, and the lord or 
Ae convent defeated. 

To satisfy the minds of those who, after all we have said in different places, 
may still be at a loss to know how we classify juridical possession as a right, we will 
here observe that thus much is evident, viz. that it is to be regarded not as a personal, 
bat as a MubjecUve real right. The objection that possessory actions are granted not 
against eveiy third person, but only against the disturber or ejector, if it be meant 
thereby to dispute its character as a real right, is perfectly futile ; since this disturber or 
ejector, or any stranger who obtained possession after the ejection has taken place, is 

Srecisely the party designated by the term '* every third person." This expression 
enotes simply every person with whom we otherwise do not stand in any legal rela- 
tion, whatever; for this is what essentially distinguishes real from personal rights, 
which latter as a general rule operate on the contracting parties alone, and have no 
effect on other persons. It is manifest that every one wim whom we othervrise stand 
in no legal relation whatever, may be a disturber or ejector, or may obtain the possession 
we have lost ; yet in all these cases he who is or at least was in possession is entitled to 
possessory or petitory remedies against such persons, inasmuch as their right to the pos- 
session is not equal to his. Suppose now we take, as the surest standard of comparison, 
the most absolute of aU real rights, that of property ; here it is at once evident that the pro- 
prietor, whose real right consists in his ability to sue every third person, cannot bring an 
action against any member of the community he chooses, in order to obtain aatis&ction 
for the damage or invasion of his proper^ or to recover possession of it, but can attack 
the offender or possessor alone. The offender, invader j or possessor, — ^die third person 
whom the proprietor has a right to sue,— corresponds to the disturber, ejector, or him 
'who has obtained the dominion of the thing in tne case of pos s es s ion. 
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defending his own peraon, or the things in his poseession, from TioltfiiC 
unlawful attacks on the part of others,* provided he employs no more 
force than is requisite for repelling the agg^ressor (moderamem maUpaia 
tuteUe)} 

B. It$ Nature, 

§ 256. A remarkable kind of lawful self-defence in possession is 
the Horn opens mtmnatio* It arises in the following manner : When 
one begins to build up or to pull down something {cp^ novmnJucere\ 
whether he has the right to do so or not,'' he who feais that his rights 
will be impaired thereby, ma}i extrajudicially binder the completion 
of the work' in different ways, viz : 1. By fordtiU a£U (so-called 
mmdaiio realis)/ Such acts are not only permitted to one who wishes to 

est singfalis conoedendum, quod per ma^stra - inculpaUe tuteUe fnoderaiione illatam Tim pro- 

turn pnblice possit fieri, ne oocask) sit ma- puLaare licet" — ^eiicike, Hondboch dcs Crim. 

Joria tomnltiui ftciendi."— $ I. J. 4. S.— $ 6. RechU. Vol. 1. $36. 37. 

J. 4. 15.— fr. 12. $ 2. fr. 13. D. 4. 3.— const 7. 10. (c) Dig. 39. 1. Dig. 43. 24.— Cod. 8. 1 1.— 

C. 8. 4. coimt 34. C. 4. 65. const 9. C. 4. 10. — Kammerer de operis novi nonciadone. Hei- 

Nov. 60. c. 1. delberg, 1807. — Reinhardt, Erlantemngen 

{a) fr. 45. $ 4. D. 9. 2. (Paulas) " dot, qnom des Pandektentitels de operis noW noncia- 

■liter toeri se non possent, damnnm culpa tione. Stntt^axt, 1820. — En^eikartU dedpe' 

dederint, innozii sont ; vim enim vi def^t- ris novi nonciatione. Leipsic, 1821.— Ghi«<. 

dere omnet l^es omiuaque jura jtermiUunt, Hatte de novi operis nnnciatione. Bobb, 

Bed si defencfendi mei caosa lapidem in ad- 1629. and on the sante anbject more at large 

versarium miscro, et non earn sed protere- in the Ehein. Mas. Vol. 3. p. 579. — Wt^ter- 

ontem percassero, tenebor lege A^ailia ; il- hold^ Das interd. Uti possidetis and die novi 

lam enmi solom qai vim inferu fcrire conce- operis nanciatio. Hanaa, 1831. — W. H. 

dltar, et hoc ti iuendi duntaxiU, non ctiam Pttchta, Klagen. $ 155. 

nlcisoendi caasa factum sit"— fr. 4. D. ibid. (<i) fr. 1. pr. D. 39. 1. (Ulpianos) " Hoe 

/Gaios) " Itaqae si servnm taam latronem edicto pennittitar, at nve jwrtt nve injuria 

tnmdiantem mflu oocidero, securos ero ; nam opus Jieriit per nunciationem tnkibereiwr, 

adversui periculum tuUuralu ratio permit- deinde reinitteretar prohibitio hactenos* qoa- 

tit »e defendere. $1. Lex duodecim taba- tenasprohibendijusis,qainancia88et,nonhf- 

laram mrem nocta deprehensam occidere beret $ 7. ibid. Sed si is, cai opaa norom 

permittit at tamen id ipsum cam clamore nanciatam est, ante remissionemiBdificaTerit, 

testificetar ; interdia aatem deprehensam deinde coeperit asere, Jos sibi esse ita edifi- 

ita permittit occidere, ei i* se telo defendatf catom habere : rnetor actionem ei negare 

Qt tamen ssqne com clamore testificetar/* — debet et interdictam in earn de opere retii' 

fr. 1. $ 27. D. 43. 16. (Ulpianus) *' Vimvi tuendo reddere." 

repellere lieere^ Cassias scribit; idqae jas na- (e) For after the bailding has once been 

tura comparatar. Apparet aatem, inqait ex completed, be can resort only to the inter- 

eo, arma armit repatere iicere" — fr. 3. ^ 9. dictum quod ti aut clam. fr. 1. $ 1. D. ibid. 

D.ibid. (Idem) "£am igitar, qui cum ar- (Idem) "Hoc aatem edktam remediomqne 

mis Tenit possumos armis repellere, sed hoc operis novi nunciationis adversu* futwra 

oonfestim, non ex intervallo ; dammodo scia- opera inductum est, non admersus pr^terita, 

mos, non solom resislere permissum, ne de- hoc est adventus ea, ^us nondum ucta sont, 

jiciatar, sed et si dcjectas quis fuerit eun- ne fiant ^ Nam si quid operis fuerit fe^^"", 

dem dqjioere non ex intervallo, sed ex conti- <^aod fieri non debuit, oessat edictom de ope- 

nenti posse." — See also fr. 3. D. 1. 1. ns novi nanciatione, et erit transeandom ad 

(b) tr. 5. pr. D. 9. 2. (Ulpianus) " Sed et si interdictam quod vi aut clam factom ei^ 

quemcunque alinm ferro se peientem qui* ot restituatur, et quod in loco sacro rbli- 

occiderit, nonvidebitur injuria occidisse, et oi^9tovx, et quod in flumins publico ri 

si mctu quis mortis furem occiderit non du- pave publica factum erit; nun his interdic- 

bitabitnr, quin lege Aquilia non teneatur. tis restitnetur, si quid illicite factum eat'* 

Sin autem, quum posset apprehendere, ma- (p. 256, note A.) — Puchta, I. c. $ 156. 

luit occidere, magi* est, ut injuria feeisse vi- (/) Such are, the expelling of the work- 

deatur ; ergo et Cornelia tenebitur."— «onst men, the destroying of the work which has 

1. C. 8. 4. " Recte possidenti ad defenden- been commenced and, as a symbolic act the 

dam poasessionem, qnam aine vitio tenebat, throwing of a stone against tlie bailding {jae 
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defend himself in pOBsession, bnt in many casee they are even necessary 
in order to prevent the loss of possession. 2. WUhout JareUfle aeU, 
when he protests before the workmen on the spot,* or before some one 
present who represents the owner ,^ against the prosecution of the 
work, and forbids the same. This latter kind is a navi opens mmeiatio 
properly so-called, and is in fact the only one to which the Romans 
applied the term; and not only is the owner of the thing entitled 
thereto, but also every one else who, on account of a real right, is inter- 
ested in the discontinuance of the opus novum,' 

C, lu Effect, i 

§ 257. The effect of the nunciation is, that the party interdicted must 
desist from completing the work until the matter has been settled in 
due course of law. If he should proceed with the work notwith- 
standing, the nunciator may apply for an interdiehtm de opere novo demo- 
liendo vd rettUuendo for the immediate demolition or restoration of the 
work.' But if there be danger in delay, or if the interdicted party 

tki^tajnUi^. fr. 5. $ 10. D. ibid. (Ulpianus) oedit"-4r. 3. f 3. D. ibid. (Idem) " 81 ego 

'* MemiiiiBie autem oporteblt, qnoties qais in tuperficiarius eim, et opiu novnm fiat a vi- 

nostro ffidificare, vet in nostmm immittere cino, an po«rim nonciare? Moret, quod 

Tel projioere vnlt, meliuB ease, eun per Pr»- qaaai inqnUinas sum. Bed Prntor mibi nti* 

torem, vel per manumt id est lapilli jaettan lem in rem actionem dat, et ideo et sezrita- 

prohibere, qnam operis novi nonciatione. turn cauBa actio mibi dabittur, et operU notd 

Cetemm operis novi nnnciatione possesso- nunciatio debet mihi concedi.'* — fr. 8. pr. D. 

rem earn faciemoa, cai nnnciaverimns. At ibid. |Faaliis) " Non solum proximo yicino^ 

ri in SQO qnid faciat, quod nobis noceat, tnnc sed edam saperiori opos facienti numnare 

operis novi nonciatio erit necessaria. Et d ennu novum potero; ncmt et tertniutes qua- 

forte in nostro aliqoid facere qnis perseveret, attm intervenientibas mediis locis, velpabll- 

eqaisslmom erit, interdicto adversos enm cis vel privatis, mm po»«ttn^/' — fr.15.l5. 8. 2. 

QVOD Yi AUT CLAM, ant Uti possidetis nti." (Ulpianns) " Inter servitntes, ivs luminibus 

— fr. 6. $ 1. D. 8. 5. — Du Roi de jacta lapilli. orFiciATUR,et NX prospectui offenbatur, 

Helmstedt, 1782. alind et alind observatnr: qnod in prospecta 

{a) fr. 5. $ 2. D. 39. 1. (Idem) " Nanda- {)las qais babet, ne quid ei officfator aa gra- 

tionem antem in rppnuente faciendam, me« tiorem prospectom et liberom ; in InminiDua 

miniwe oportebit, ia est eo loci, ubi omtsjiatt aatem, ne Inmina cnjasqnam obscnriora fianL 

sire qais sBdificett sive inchoet sdificare." CLnodcnnqae igitor faciat ad lominis im- 

— See also fr. 5. ^ 4. D. ibid. pedimentam, problberi potest, si servitos de- 

(b) fr. 5. } 3. ibid. (Idem) " Nunciari ath beatar, opu8<[ue ei novum nuneiari polest, A 

tern non uttque domino oportet ; sofflcit enim mode sic faciat, at lamini nooeat"— %. 6. $ 7. 

in re prsBsente nonciare ei,^i inrepnensnte D. 8. 5. (Idem) ** Farietem antem meliorera 

fuerit, usque adeor ut etiamfabris vel opifici- qaidem, qoam in servitnte impositam es^ 

buSt ^ui eo loci operantur, opus novum nun- facere licet deteriorem si faciat» aat per banc 

cianpossit. Bt ppeneralitereinonciariopas actionem ^U. oonfessoriam) aat per operit 

novum potes^ qai in re presente fait domini novi nunctationem prohibetur/* — ^fr. 14. D. 

operisve nomine. Neqae refert qois sit iste, 39. 1. (Jolianas) *'Q,uiviam habet, si emit 

vel cnjas conditionis, tpi in re presente fait novum nunciaverit adversos earn, qoi in 

Nam et b1 servo noncietor, vel mnlieri, vel via asdificat, nihil agit, sed servitatem vin- 

poero vel poells, tenet nonciatio ; safficit dicare non probibetar."~6'/«c^, Comm. Vol. 

enim, in re pressente operis novi nonciatio- 10. p. 219 seqq. 

nam factam sic, ot domino possit re-non- (a) fr. 1. $ 7. D.39. 1. — ^fr.20. D. ibid. (Ul< 

ciari." pianos) " Pnetor ait: ' CLoem in locam non- 

(e)' fr. 1. $ 3. D. 43. 25. (Ulp.) "Josbabet ciatom est, ne qoci^ opos fieret, qoa de re 

novum opas nanciandi, qoi out dominium agitar, quod in eo loco ante, qoam nonciatio 

out servitutem habet" — fr. 1. $ 5. D. 39. 1. missafaerit, aotin eacaosa esset, utremittl 

(Idem) "Adversos absentes etiam, et invi- deheTet,feictumest,idTestittuu.' $1. Inter- 

toi^ et ignorantes, operis novi nonciatio pro- dictum boc proponitor ez fat^osmodi caosia. 
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Bhould insiflt upon it, he will be permitted to continue and complete 
the work, on giving a cauHo de eveniualUer demoUendo out reitdtuemdo j 
and if he has given this security or the nunciator has refused to receive 
it, he may protect himself against disturbance in the prosecution of his 
work by means of wol mterdictwBi prohiHtoriumJ' 

The effect of the nunciation ceases: 1. when security is given ;^ 
2. when the nunciator dies; 3. when he alienates the thing ;<' and, 
4. when he or the judge permits the interdicted party to carry on the 
work {remissio).^* 

CHAPTER II. 

PROPKRTT. 

§ 258. A great diversity of opinion has always prevailed respecting 
the original ground of property* The ancients very generally held pro- 
perty to be the gift of the Deity ; and this explains many of their legal 
views, especially with regard to property in land and the succession 
to it. The nations of modem Europe, as early as the middle ages, 
regarded property as an institution of the positive law ; and with 
respect to the soil, all the territory was consiuered as belonging to the 
state, and individual property was held therein by single members of 

Edicto expressnm est, zie post operis novi ad Frstorem veniendi, et desiderandu uc 

nonciationem qnidquam o|»eris nat, ante- miasa fieret nanciatio." — ft. 8. $ 2 and 4. D. 

quam vel nanciatio remiaaa sit, vel vice nnn- ibid. (Faalns) " 8i, cum posaem te Jare pTO> 

ciationis remiaaae satisdatio de opere resii- hibere, nnnciavero tibi opas novum, tumofi- 

tnendo fnerit interposita. Clai igritor facit, as adijicandi jus kabebts, mam «t solisdCe- 

etfli jus faciendi babnit, tamen contra inter- deria. $ 4. Sciendom est, ncta operia novi 

dictum Fnetoris facere Tidetor, et ideo hoc nnnciatione earn, cai nonciatom cat, abati- 

detiruere cosritur. $ 2. Sive aotem vacuns nere oportere, donee caveat, vel donee xe- 

locns ait, nbi nonciatnm est, sive edificatns, missio nandationis fiat ; tnnc enim ai jus sdi- 

eqoe huic interdicto locu? erit." — fr. 21. $ 1. ficandi habet, recte andificabit." 

D. ibid. (Idem) "Si quis antcm vnit post {b) tx. 20. $9. 10. D. ibid.—Comp. I>irib«», 

opus novum- nunciatnm impnne edificare, ObBervationes ad selecta Legis Galliae Ciaal- 

ororre debet satis nunciatori. dnod si fecerit, pinas capita, p. 44. 

ntriqne oonsnltom est, tarn ei qui nnnciavit, {c) it. 5. $ 17. fr. 6. $ 2. 4. fir. 20. fr. 21. B. 

qnoniam cantnm habet de opere restitnendo, 39. 1. 

quam ei, cai nnnciatum est, qp.vd. molitio ejos {d) fr. 8. $ 6.^ D. 39. 1. (Paulas) " M(»ie 

non impeditur ; antequam enui caveat, quid- ^us, qui nnnciavit, exstingaitur nunciatio, 

quid flBoifiksayerit, interdicto restitxUorio de- sicat alicnatione, quia his modis finitur jus 

■truere compellitor." prohibendi."— fr. 8. J 7. ibid. (Idem) ** Quod- 

(a) fr. 5. ^17. D. 39. 1. (Idem) " Bi is, cui si is, cui opus novum nunciatom crat, deoea- 

nunciatum^ erit, ex operis novi nunciatione serit, vel sdes alienaverit, non exstinguitor 

sadsdederit repromiseritve, aut per eum non operis novi nunciatio, idquo ex eo apparet* 

fiet, quominus boni viri arbitratu satisdet quod in stipalatione, au« ex hac causa in- 

repromittatve, perinde eat, ac si operis novi terponitor, etiam hereois mentio fit." 

nunciatio omissa esset Habet autem hoc re- (e) fr. 5. } 19. D. ibid. — ^fr. an. D. 43. 2^. — 

fnediumtUilitatemi namremittitvexationem 2>irA«e7i, L c. 



* At the present da7,jiie novi operis nunciatio has only the effect of a protestatioii. 
If the nunciatus does not comply with it, recourse must be had to the court. The 
judge then examines into the matter on the spot, and decrees provisorily as to whether 
and how fiir the building up or tearing down is to be abcteined from, until a final 
decinou can be made. 
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the community in the way of feudal tenure. The old Roman law 
furnishes clear proofi, that the Romans originally regarded the 
property held by a paterfamilias as a loan from his household gods; 
and in accordance with this religious view, they derived the right of 
succeeding to the property from the succession to the duty of paying 
worship to these gods. This view, however, entirely disappears in 
the later Roman law. As barter, which manifestly formed the 
foundation of their system of contracts, resolved itself with the pro- 
gress of civilization into contracts of many different kinds; so too 
occupancy, which constituted the original ground of the right of 
property, diverged into a variety of titles derived therefrom. This 
explains the unity of principle manifested in their doctrine of pro- 
perty, the noble simplicity of which was kept unimpaired in conse- 
quence of their entertaining essentially the same legal views with 
respect both to moveable and immoveable things. The doctrine of 
property developed in this liberal spirit shows the high degree of 
cultivation to which the Romans had attained ; for we see, 1. that 
only very few classes of things were withdrawn from private owner- 
ship ; 2. that, in their high esteem for the freedom of private property, 
they were averse to all restrictions of the same, especially to sepa^t 
rating the rights inherent in ownership, as also to restraining of the 
liberty of free disposal, whether inter vivos or mortis eavMU 

The German law, on the contrary, made a strict separation between 
property in moveable and that in immoveable things ; and hence arises 
an essential difference in the principles relating to the transfer or 
inheritance of moveable and immoveable property. This distinction 
had an intimate connexion with the public law. The possessor of 
landed property had as such the right of voting in corporation and 
state affairs, and the duty of supporting the public burthens ; and as 
such he enjoyed the protection of the community. Besides the public 
prerogatives which the free German enjoyed in virtue of his im- 
moveable property, in a manner similar to the domimkun quiritale or 
quiritarium of the free Romans, there were also important family 
rights connected therewith; on which account the possession of landed 
property came to be regarded as the true lasting property of a free 
German* K. 



* Originally the Bomaim had only one kind of property, viz. dominium. No other 
relation was recognised by the commonity , and consequently no other was protected. 
By degrees, however, specific remedies were introduced by the nrstor for the pro- 
tection of the possessor ad utueapionemf and among them a real action analogooa 
to the action for property. Thus arose a two-fold lund of property, viz. domihivic 
qinRiTALK (e2 jure Quiritium) and bojutakivk (ex jure gentium ; eetein bonis): 
the fozmer may be called a dominium legale, or dominium simply ; and the latter a 
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TITLE FIRST. 

SKnirmoN i.vd naturi or ntopiRTT.a 

I. Meaning of the term Property. 

§ 259. Property in its wider acceptation signifies all that is our own, 
all that forms a part of our estate, whether corporeal or incorporeal;* 

(a) BouRCKS : With respect to the older genthmne. Berlb. 1831^. 79-136.-~Jtfafer 

kw, Oaiui, XL ( 1-97. and Ulpian, tit 19.~- in the Z. f. geich. B. w. Vol. 8. p. l.~ 

With respect to the later law, InsL 9. 1. Dif^. Unterkolzner in the Bhein. Mus. VoL 5. p. 

41. 1. Cod. 7. 95. LtTXRATTTRi: On the 1. On the later law: DondU Comm. jw. 

alder law, H«/ro, Bechts-Geschichte, p.ldl- civ. Lih. 9. c. 8-12. — Westpkal, System 

931. 509-537. 999-99.5.— Heidelherger Jahr- dcs R5mi8chen Rechts aher die Arten der 

bocher for 1809. p. 398. — Gam, Scbolien zn Sachen, Besita, Bi^nthnm and Veijahinns. 

Gbins. 5th Scholion. — Demburg, Beitrige Frankfort and LeipsiCp 1791. — ReinKainL 

snrCtesch. der ROuLTestamente. p. 155-159. Einleitong in die Lehre rom Eigenthnms- 

316. — Ballkom, Ueber Dominium. Lemgo^ rechte. Frankfort and Leipsic, 1800. — Get" 

1899. — Mdnkayn, Ueber den Urspning and terdin/^, Aosfnhrliche Darstelinng der Lehre 

die Bedeanuu: der res mancipi et neo man- Tom Bigenthnm. Greifswald, 1817. — PvUer, 

dpi. Frankibrt, 1893.— Z/aterWzner in the 1. c. p. 149 seqq. 

Bhehi. MosL Vol. 1. p. l^.—Zimmem, ibid. (b) fr. 49. D. 50. 16. (Ulpianns) " Bono- 

VoL 3. p. 311.^ — PiUer, Die Lehre Tom Ei- mm appelatio aot natnralia, ant oiriUa est. 



dom, natwralef or simply pottettio ad utueapionem. All kinds of moveable thines 
were susceptible of qiuritai ownership; bat this was not the case with immoTeable 
things, with the exception o£pradia in Italico boIo, — pnediaprovincialiaoould beheld 
only in bonie. None but Roman citizens could have a quintal ownership ; and it 
ooud be proonred only through a civil-law tide. The principal effect of this qoiritsl 
ri^ht of ownership, was the rei vindieatio as an action against every third party. The 
prmcipal object which the pnetor had in view in the introduction of bonitary 
ownenhip, was to protect the potteitor ad utueapionem even before tiie completion of 
ihe ueueapio. The distinction between qoirital and bonitary owneralup gradually 
lost its importance through the introduction of the distinction between res maneipi 
and nee maneipi; through the conferring of a real action for bonitary ownerahip, 
which in the earlier times of the repubbc most probably depended on the pras tuf 's 
grant, but which after the pnetor Publicins {actio Publieiana), in Cicero's time, was 
made fixed ; and lastly through the abolishing of the ordo judieiorum privatorum, 
with which the formal distinction between the vindiciMo and Publieiana actio dis- 
appeared. As ree maneipi — to which, besides the prwdia in eolo Ualico and eerpi- 
tutee pradiorum rusticorumf belonged those kinds of beasts which are eaaOy recog- 
msed and which already in ancient times were held in particnlar esteem, whether for 
agricultural or other purposes (as oxen, horses, mules, and asses^they regarded 
JSl those things for the acquisition of a property in which a civil-law tide was required; 
while those which did not need it, were consiaered as ret nee maneipi. Under Josti- 
niaii, dominium and bona Jidei posteesio were eqnal in their effects ; except that the 
bonitary owner had of course a weaker right than the actual owner, and on coming in 
contact with him was forced to yield. {Marezoll, Institationen. 5id Ed. Leipsic, 1841. 
p. 150-158. — tfu^o, Geschichte des Rom. Rechts biB auf Justinian. 11th Eid. Berlin, 
1832. pp. 191 seqq. 517 seqq. 523 seqq. 922 seqq. 1120 seq.) 

We must here notice another common distinction in ownership, viz. that between 
dominium directum and utile. Actions founded on strict law were called by the Bo- 
mans aetiones direet<e\ those granted on grotmds of equity {provter utilUatem) were 
termed aetiones uHlee. Hence the glossators termed a right rounded on strict law, 
jue directum; and an equitable right, jue utile. This they applied to property, speakinf 
of dominium directum and utile; and they were nght, so far as they intended 
lliereby to distinguish between ttrict and prwtorian ownership. But in the case of 
•mphytenais, my spoke erroneoasly in another sense of a dominium directum and 
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while in its nanower sense it denotes merely ^he ownership of a corpo- 
real thing (damniMm)J^ Property therefore consists, according to its 
meaning and essence, in the ownership of a corporeal thing, or in other 
words, in that right by virtue of which the thing belongs to us, is our 
own> Property in its nature is an unrestricted and exclusive right. 
Hence it comprises in itself the right to dispose of the substance of the 
thing in every legal way, to possess it, to use it, and to exclude every 
one else from interfering with it/ 

II. Free and Burdened Property. 

§ 260. Property in its nature is an unlimited and exdunve right. It 
may, however, be restricted in either of these respects, without the 
owner's ceasing to be owner.'' In those cases where all the rights 
inherent in property vest in the owner himself, and his free exercise of 
the same is not obstructed by any right of another in the same thing, 
it is blJvU and Jree property, proprieUu plena (s. c. dominium plenum). 
On the contrary, in those cases where the whole right of using the thing 
is separated from the ownership and pertains to another as a real right, 
the remaining right of the owner is termed a nuda proprietas (s. c. dami- 

Natoraliter bona ex. eo dicantnr, qnod beant, Comp. fir. S5. m. D. 44. 7.---Coneemiag iSbit 

hoc est, beaUMB faciant ; beare eat prodeBse. extension of tne term domimum, see : Du 

In bonis aatcm nostris compntari sciendam Roi in the Archiv Civ. Frax. Vol. 6. p. S5S 

est, non solum que dominii nostri sunt, sod seqc^. p. 386 seqq. and O. F. PudUa m the 

et si bona fide a nobis possideantnr, vel sa- Rhem. Mas. VoL 1. p. 386. — In regard to 

perficiaria sint. ^que opnis annumerabitur, inqairies of this kind, even those ezpreasionB 

etiam n ^id at in actionibu$t petiliotuhus, are of interest where the word is nsed in an 

per§eetUtonibvs ; nam hiec omnia in bonis improper sense, as in '^ dominos litis" (fr. 31. 

eaoe videntor." It is in this wider sense that pr. D. 3. 3.), " dominns negotiorom" (^ 1. J. 3. 

the Boman law sometimes speaks also of a 37.) 

' dominium' usasfmctas and hereditatis ; and {a) Hence " corporis dominas," in contra- 

of a ' vinddeatio' scrvitatis, pignoris, and sac- distinction to him who enjoys a jus in re 

oessionb. fr. 3. D. 7. 6.— fr. 8. pr. D. 43. 5. merely, fr. 13. $ 1. B. 39. 3.— See OUckj 

(Idem) " In venditione bonoram etiam asos- Comm. Vol. 8. p. 576. 

flroctas venit, quia appdlatione dominifrue- (b)^ fr. 13. pr. D. 41. 1. — fr. 1. $ 1. D. 89. 5. 

iuariu$ quoqtte eonttnetur." — $ 7. J . 3. 19. — (Ulpianns) " Domini appellatione oontinetnr, 

fr. 48. pr. D. 88. 5. — fr. 9. D. 39. 1. — ^fr. IS. qni habet proprietafcem, etsi nsosfmctns alio- 

$ 3. D. 80. 1.— const. 4. C. 6. 9. <' Emancipata, nns sit" 

si non agnovit intra annom Unde liben bo- (c) //asM, Beitr&ge surLehie vender die- 

norum possessionem : nnllam ad heredes vin- licnen Gntergemeinschafl. $ 13-14. 

dicalionem auccetnoni tranamittere potait" {d) ft. 35. pr. D. 50. 16, (Panlns) " Eeete 



«<t7r, withont reflecting that the emphyteuta has nu owuerehip at all; and this they 
tmiiKlen'cd also to the feudal relation. (Comp. Thibaut in Braun's £r6rterungen. 
$ 557. — MittermaieTf Gnind^atze des deutiwheu Privatrechts. 6th Edit. ^ 156). In 
Uie middle ages a theory arose with regard to property in land, in consequence of the 
political rights therewith connected, by which it was resolved into two independent 
rights of ownership— a dominium directum on the part of the lord, and a d&minium 
vtile on the part ol the vassal. This divided ownenihip can by no means be deduced 
from the Roman law: it is founded in the feudal law, which grants to the dominus 
direelus the ios proprietatis and the eventual right to escheats together with vindica- 
tion, and to uie dominus utili* a full right of use as well as a right to dwiM>iw of 
the substance. (Piete^ Lehnrecht Gottin^eo, 1819. i 24. MiiUrmaier,L c.) 
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nkm nwnupletwm).^ Property may al«o be restricted by various other 
jura in re belonging to others than the owner ; and in cases of this 
kind It is a burdened property. 

III. Revocable Property. 

§ 261. Property in its nature is also an irrevocable right, i. e. he who 
has once acquired it cannot be deprived of it against his will ; unless 
for a special reason the former proprietor or a third party holds the 
right in a certain case either to demand it back again or to claim it for 
himself. It is then termed revocable property ; and, 1. Either it is 
revocable from the beginning, when the ground of its revocability lies 
in the mode in which it was acquired (called dom, revocabiU ex tuim^. 
Here the revocation is either founded directly on provisions of 
the laws themselves, as e. g. in the case of a doa or fideicomimssum ; 
or it ensues from an actual reservation of the right of property made, 
for certain contingencies, on transferring the thing to another.^ In 
cases of this kind, the termination of the right of property has a retro- 
active effect back to the time of acquisition. He who resumes the 
right of property in the thing, or the third party to whom it now falls, 
can enforce it by an actio in rem against any one who is in possession of 
it ;* and with respect to real rights granted to others by the former 
proprietor during his ownership, ^e rule applies : Re$olutojure concedeu' 

dicimns eum fundum iotum nostrum eaae, facial 7 Utpnta doliis, si forte fmuii luoa* 

eiiamcuju»u9u»frueiu9alieau»e*t,qmAnaaA' fractal sit legpatiu. Et pntant qoidam, etri 

fiactns non dominii para, sed servitatifl sit, defoesa sint, nti prohibendtun. Idem et in 

nt yia et iter : nee falso dicitar, totum meum seriis, et in capis, et in cadis et amphoris pm' 

if cojns non potest ulla pars^ dici alterius tant Idem et in specalaribas, si dotnos jtaaa- 



esse ; hoc et Jolianns, et est verias." fractas legetor. Sed ego pnto, nisi sit con- 

la) fr. 4. D. 23. 3. (Idemj " 6% propneteUi traria voluntas, etiam instromentmn fnndi vel 

nudis in dotem dats ususlractas accesserit, domos contineri." See also fr. 72. ibid. — fr. 

incrementcun videtar dotis, non alia dos, 9. $ 4. D. 7. 9. (Idem) " Si plore* domini 

anemadmodnm si qnid aUavione accessisset." sint proprietatis, nnasquisqoe pro son paite 

-Lfr. 126. ^ 1. D. 45. 1.— fr. 2. pr. D. 7. 4.— fr, stipulabitur." fr. 9. pr. D. ibid.— fr. 66. D. 23. 

17. D. ibid. (Julianas) " Si tibi uswfructus 3.— fr. 57. D. 24. 3.— fr. 33. D. 6. 1.— See Lukr 

pare, proprieUu autem sub conditione Titio in his Mag. Vol 3. p. 483. VoL 4. p. 135. 

legata fuerit, et pendente conditione domi- (6) As to the reservation of the right of 

mum proprietatis acquisieris, deinde conditio property by agreement, the transfer of a mere 

exstite'rlt, pUnojure fundum Titius habebit. precaria possessio, as a general role, is 

Neque interest, quod detracto usufructu to be presumed, provided the 7v«o^tt/to 'whidi 

proprietaa legata sit; dum enim proprieta- hss been agreed upon for a certain case, be 

tern acqulris, jus omne legati ususfructns plainly expressed. E. g. one who accepts 

amisistl." — $ 4. J. 2. 4. " GLuam autem iini- part of the price, must ezpresdv declare that 

tus fuerit u9usfructus, revertitur scilicet ad be means to have the right of property re- 

proprietatem, et ex eo tempore nuda pro- served to himself on account of toe reliquum 

PRIST ATis DOMIMUS incipit plenam in re ha- pretium, const 3. C. 4. 54.~>Comp. Schmidt, 

here potestatem." — The one who einoys the Commodatum and FrecariunL Lelpsic, 1841. 

mere rightof proprietorship is called domimu (c) fr. 41. pr. D. 6. 1. (Ulpianus) " Si qais 

proprietalU m contradlBtmction to the utu- hao lege emerit, ut, si alius meliorem condi- 

fruetuariut. fr. 15. $ 6. D. 7. 1. (Ulpianus) tionem attulerit, recedatur ab emtione, poat 

" Proprietatis domiitus non debebit impe- allatam oonditionem jam non potest in rem 

dire fructuarium ita utentem, ne deteriorem actione uti. Sed et si cui in diem addictoa 

ejusconditionem faoiat. De quibusdam plane sit fimdus, anteqnam addictio sit facta, uti in 

dubitatar, si eum uti prohibeat, an jure id rem actione potut j pattea nan poterU," 
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Ha, reaotrnturjua concetaum.* 2. Or it waa ixrevocable at the beginning, 
and its revocability is founded on an event that has subsequently taken 
pleu;e (called dom. revocahiU ex nunc),^ In this case the effects of the 
right of property cease from the moment of its recall, and the above 
rule is not applicable ; for here the revoker never has more than a per- 
sonal action against the former owner, and consequently he cannot sue 
the third possessor of the thing.' And it would therefore be more 
proper to use the term " revocable property" only in cases of the first 
description.^ • 

4.^ 3. J). 18. S. (Idem) "Bed et MaroelliiB turn diem mdiorem eondUionem invenittei, 

libro qninto DigeflCoram acribit : pore yen- faeritqne tradita, et forte emtor ante, qaam 

dito, et in ^m addicto ftindo, ai melior con* melior oondHio oflbrretor, banc rem pignori 

ditio allata sit, rem piffnori esse detinere, tt dediaaet, Maroellas libro qninto Digestonun 

emtor eum. fuudum jngnori dedutei. £z ait: Jiniri pignus, si meuor conditio fnerit 

qno ooUigitor, qnod emtor medio tempore do- allata ; qoanqoam nbi sic res distracta est : 

minos est, alioqoin nee pignna teneret." — fr. nisi emtori displieuisBett pignna finiri non 

a. $ 4. D. 41. 4. (Paulas) " 8i in diem ad- putet."— fr. 31. D. 20, 1. (ScaBvola) " Lex 

dictio facta sit (id est, niai ai quia meliorem vectigali fondo dicta erat, nt, si post certum 

conditionem attaleritj[, perfectam esse emtio- temporia vectigal aolntom non eaaet, ia fiin- 

nem, et froctas emtonaefflci, et nsacapionem das ad dominnm rediret; poatea ia fandaa a 

prooedere, Jalianoa putabat. Alii et banc poaaeaaore pignori datna eat dnaeaitam eat: 

anb conditione eaae oontractam;' ille, non an recte pignori datna eaaet ? Reapondi: ai 

cootrahl, sed reaolvi dioebat : qaae aententia pjeconia interoesait, pignna eaae. Item qoae- 

vera eat $ 5. Sed et ilia emtio para eat, nbi aitom est : ai, qaam m exaolutione vectigalia 

conrenit, at si diaplicaerit intra olem oertnm, tam debitor qaam creditor oeaaaaaent et prep- 

inemta sit" — const 1. C. 4. 54. " Si ea lege terea pronantiatom esaet fandam secandam 

pradiam vendidiad, at niai intra oertam tern- legem domini eaae, ci^aa potior caaaa eaaet 7 

paspretiam faisaet exaolatam, emtrixarrbaa Beapondi: ai, at proj^oneretur, vectigali non 

perderet, ctdaminiium ad tepertineretfJidBM aolato jore aao oominoa oaoa eaaet etiam 

eofUraeiut servanda e$t" — conat 4. ibid, pignoru jus evanuisse." — ^fr. 105. D. 35. 1. 

*' CommiaaorisB venditionia legem exercere (Pomi>onias) "Si fandam a teatatore aab 

non poteat qai poat pneatitatam pretii aol- conditione le^tam heres alii pendente con- 

vendi diem non vinaicationem ret eligere, ditione legavit poatea exiatente conditione, 

aed ueurarum pretii petitionem $equi ma- qao» priore teatamento propoaita fnerat ne- 

luii.** — Tkibautj Civ. Abb. p. 366. — Gluck, qne proprietaa a priore le^tario reoedet, nee 

Gomm. Vol. 16. p. 347. S63. 884. — Set^ffert, locam religioaom in eo tando berea faoere, 

Erort. p. 92. — Zimmem in tbe Arcbiv Civ. neo aervitntem imponere poterit; aed et im- 

Prax. vol. 5. p. 234. — Fritz, ihid. Vol.8, poaitaaervitoafinietor exiatente conditione." 

p.286.Anotberopinion baa been advanced by — fr. 11. $ 1. D. 8. 6. (Maroellaa) "Herea, 

Kiesser in the Z.i. Civ. R. and Proc Vol. 2. tjaom legataa eaaet fandaa aab conditione, 

S. 1 aeqq. and Lauek, ibid. Vol. 8. No. 1. impoaait ci aervitatea; an exitinguantvr, $i 

at aee contra: Tkibant in tbe Arcbiv Civ. legati conditio existat 7 videamoa, an acqal< 

Prax. VoL 16. p. 383. and MuUer, Civ. Abb. aits aeqaantar legatariam? £t magia dioen- 

Vol. 1. No.7^— Comp. alao Savigny, Syatem dum est «t aeqaantar."— fr. 4. $ 3. D. 18. 2. 

dea B5m. Rechta. VoL 3. p. 155. and more ib) For instance: oonat 8. 10. C. 8.56. 

eapecially Sell, Bedingte Traditionen. Zn- (c) Tbe peraonal action ia directed to da- 

ricb, 1839. magea, in eaae the thing ia not retnraed tm 

(a) Inatanoea are contained in tbe follow- natura, 

injg pasaagea: fr. 3. D. 20. 6. (Ulpianas) (d) Midler,}, c p. 2b4.—Thibaut, QyaVem, 

" Si rea diatracta faerit ale: nm intra eer- 7th £d. $ 579. 



* Tbe Editor will here briefly apecify aomewhat more precisely the nature and con- 
aequencea of revocation. 

1. The DOMiNiuH RxvocABiLx EX Nuicc IB originally acquired irrevocably; and 
hence the former proprietor'a right to recall arises subaeqaently, e. g. when there 
oocora a legal ground to revoke the inter vivos donatio which he has made, aa for 
instance groas mfratitude. Here the former proprietor baa no action against the third 
posaeeaor, bat omy a peraonal action againat the donee for the surrender of the thin^ or 
of the td qnod interest ; and he mnat respect all the real rights granted in the m e antim e 
by the donee to third peraons. 

2. The DOMiirivM bivocabili kz tukc, on the contrary, is revocable fipom the very 
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IV. Joint Property. 

§ 262. The essence of the right of property consists in the proprietor- 
ship of the thing (§ 259). It is however in its nature a wholly exclu- 
sive right; i. e. that which actually belongs to one cannot for that veiy 
reason belong to another. Thus the right of property in one and the 
same thing can never belong to more than one ; and it cannot be con- 
ceived that each one of several parties could be the proprietor of the 
whole thing.' Still a thing may form the common propeity of several 
in such a manner that each has an ideal share therein.^ Here none 
of them is the owner of the whole thing ; each is proprietor of his 
ideal portion only, but this he owns exclusively. Modem jurists call 
this, joint property or condominium,^ 

TITLE SECOND. 

ICqUISITION OF PROPERTY.'' 

I. General Reqaisites of Acquisition. 

§263. The acquisition of property requires: 1. A person who is 
capable of acquiring. In general every one is incapable of acquiring 
who cannot will (e. g. madmen and lunatics) » except where the acqui- 



(a) fr. 5. & 15. D. 13. 6. (Ulpianiu) ** Dvo- aocipere, quia ego et 0OciiiB mens in bac 
mm ia ■olidam dominium vei poaseflsio eMe tione advenarii esse non powumiu^ sed unios 
non potest." fr. 3. & 5. D. 41. 2. — See above, loco habemor. Idem Pomponina: ne ntile 
A 336.— /ficuM, Bhelicbe Gutergemeinachaft. qoidem judicium dandam, dicit, quom pooait, 
9 11. — Oe$terdingt Eigenthom. § 9. qai propriom habet, vel oommonem vel pio> 

(b) In the Roman law the phraaes "plorefl prium random alienare, et, «c expeiiri."- 
rem pro indivim possident," or "res qaun tr. 8. D. 6. 1. — fr. 5. D. 45. 3.— 4r. 25. ^1. D. 
qniscom aliocommunem habet" are uaed to 50. 16. — Th4baul, System des Fand. tu 7th 
distinguish things owned jointly, from : " res, E d. $ 215. 

Equis solus habeL" — fr. 4. $ 7. D. 10. 1. {c) Wdchselt Ueber gemeinachaftUdiea 

Ls) '* Si communem fundum ego el tu Eigenthum, Gemeinheiten nnd Servitnten. 

ui, et vicinum fondum e^o solus, an Maedeburg, 1824. 

finium regundorum judicium aocipere possu- (a) Inst 2. 1. — ^D. 41. 1. — Donelli Comm. 

mus? Et scribit Fomponius : non posse nos jnr. ciy. Lib. 4. c. 7. Lib. 5. c. 1-31. — //«- 



grant of it, and aocofdingly is so from the beginning. We must distingaisfa, however, 
between two cases, viz. that in which the ownership is to terminate ipso jure, and 
that in which the restoration of the same is to be only a personal ohligaiion. If the 
ex tunc revocable ownership is to terminate ipso jurcj as e. g. where the It'x cofnmis- 
aoriay the retrovenditio, or the addietio in diem is agreed imon in such wise that on the 
occurrenc of some ceertain event the sale shall be regarded as not having been made, 
the former proprietor raay demand the thing back by means of a real acdun even from 
a third possessor, and all real rights in the thing that hfive been granted in the me antime 
(as servitudes,, mortgages, &c.) terminate at once, according to the rule, *' Resoluto jure 
eoneedentitf re$olvilur ju» eoncentum.** But if the ex tunc revocable ownership is not 
to terminate ijno jure^ and the sale consequently is not intended to be regarded as not 
made, the present proprietor being only personally obliged to restore the thing to 
the vendor, — ^then the former owner, as in the case of the dominium revoeahi/e ex 
nunct neither has an action against a third possessor, nor can he evade the real rights 
in the thing that have been granted in the meantime ; so that he has only a personal 
action for the restoratbn of the thing or of the i^ quod interett. 
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flition does not depend on the will of the acquirer;* and to these must 
be added every one whom the law declares to be absolutely incapable 
of acquiring property, or at least of acquiring certain kinds. Those 
who can acquire rights for others, although not for themselves, are also 
capable of acquiring property for others.^ 2. A thing in which pro- 
perty can be acquired, and that too by him who wishes to acquire it.^ 
3. A legal mode ofacqwMJum or H^ {acqumdOf species s. genus acquisi' 
tiamis, causa acquirendi; now called modus acquirenda)*^ * The Roman 

net. Diss, de acqQirendo rerum domlDio. etiam capital! senteotla pnniatiir, ipso servo 

Leipsicj 181'b — Z>« jBoicA, Histor. oKpositio pro pnBmiolibertatedonando." i>a^./F. /li 

de aominio ejasqae accpirendi modis. Gro- Ami. Constantinop, Honorio A. XL st 

ningen, 1832. — ue$terdtng,\.c.^ll. Cfonstnntino VC. Tl. Const, (a. d. 417.V— 

(a) For instaDoe, $ 3. J. 3. 1. — fr. 63. D. const 2. ibid, {lex reitituia). — Gnecns (Pa- 

S9. S. ganiiBll, et Judsus, et Samantanas, et quicim- 

ib) Inst 3. 9. Bee above, $ 183. note e. qoe non eat orthodoxns, non potest Chriati- 

(e) $7. J.d. 1«— fr. 6. $2. D. 1.8. — J 4. J. anam mancipiam habere, neque catochaine- 

2. 20. — const 1 . C. ne Christianam mancipiam nnm circomcidere ; quia et ipsam mancipium 

hsreticas habeat (1. 10). {Impp. Honorius Christianam ad Ubertatem pervenit, et qui 

6^ Tkeodotiu* AA. Monaxio Pf. P.) JudienH possidet, dat privatis largitionibns triginta li- 

eervum Christianam nee comparare debebit, Dras."~^fr.49. $ 2. D. 31. (Faolos) '* Labeo re- 

nec largitatis vel alio qooconqae titalo con- fert .* agrum, eujus eommercium non habei, 

eequetar. Claodsi aUaaisJadaBorommanci- legari tibi pouse, Trebatiam respondisse; 

piam vel Christianam oaboerit, yel sectiB al* quod meriio Pri$etu JFulcimui fcUsum esse 

terias sea nationis orediderit ex. <|aacanqoe aiebat." 

caasa possidendam, et id circamciderit, non (d) The theory, formerly so common, that 

flolmn mancipii damno molctetar, Terom to every acqaisition of property a titalas and 

* It is only with respect to the acqaisition of property per tradiHonem and per utu* 
eapionem that the Roman law speaks of&jiuta causa pneeedenSf i. o. of a legal groand 
or title which gives rise to tradiHo or usucapio. Bat this justa causa is nothing more 
than a prereqmsite for usucapio ^ and so too for all those modes of acqaisition where tradi- 
tion ma^ come in qaestion. For as regards utueapiOf it is a groana of acqaisition only 
in case it has the requisite justa causa ; conseqaently the justa causa is not here in itself 
a grotmd of acqaisition, but the usucapio forms the title whereby property is to be ao* 
qmred. Again, as to tradition, it may be necessary not only to the acqaisition of property, 
but also to the acqaisition of a real right, and even to thefalfilmentof a personal obliga- ' 
tion ; and it may be performed with very different intents. The fact of tradition however 
does not of itself establish a right: it is only the ground and intent of which it is 
the result that can decide ; for one may make tradition in order to transfer tittUo one* 
roso or graiuiio either property or any real right, to grant a transitory use of the thing, 
to make a deposite merely, &c. &c. When therefore the tradition presupposes & justa 
causa, in order to effect a transfer of property, this means neither more nor less than 
that tradition of itself is of no effect, that on the contrary a legal title must exist, and 
that in different kinds of acqaisition it forms one of the reqaisites to the same. It was 
a nianifest error of the older jarists, to construct from this the theory that Uie acquisition 
of property presupposes a titulus acquirendi (ground of acquisition in abstracto) and a 
f/iodus aequirendi (ground of acquisition tit concreto), as two things distinct from each 
other. It may be observed, moreover, that the term titulus, althou^ the classical joristi 
need it onl^ with reference to acquisition by prescription, was employed under the later 
emperors in its modem acceptation to denote also every other ground of acquisition. 

The principal division of the modes of acquiring property is that into aequisiHonss 
originaria and derivativm, according as one acquiresproperty originally or succeeds to 
the right of a predecessor. In the Roman law we find a custinction made between 
acquisUiones rerum singularum and acquisitiones per universiiaiem (comp. $ 182), 
and also between aapUsUiones legitimtt and naintrales. The aemtintiones legiiimw (or, 
am they are termed m the text, acquis, juris civilis) are, according to Ulpian, 1. e. (see 
p. 274, note a.) mavcipatio, in jure cxssIo, usucapio, abjudioatio, and lxx (lege ae> 
quirere means ciequirere ipso jurk). Hereto consequently belongs, e. g. the legatftm; 
and to this might be added the herediia* (although, as a sueeessio umiperstUis, it fonns a 

18 
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law distinguishes* between acgmntio per nmverntaiem and acquiniw 
tenon singularum : it denotes by the former, the case where things are 
acquired by the acquisition of the whole estate to which they belong ; 
and by the latter, the case where single things are acquired as such. 
The acquintio per universitatemf however, does not relate exclusively to 
the acquisition of property, but equally applies to the acquisition of 
other rights.^ Among acquisitions of this description, the most impor- 
tant is that of inheritance, of which we shall hereafter treat under the 
Law of Inheritance. With respect to the acquisitiones singtdarum 
rerum, those only which already admit of a full exposition will be con- 
sidered in this place ; the rest will be more appropriately reserved for 
other heads.* • 

a ttoduB acqairendi distinct therefrom were (b) To this bead belong, according^ to tbe 

required, and wbich ia still foond in Hopfner's older law, especially tbe acqoisitk) per ano- 

Oomm. § 393. and in many other writings both gationem, per conventionem oxoris in manam 

ancient and modem, is erroneoos. Bee con- mariti, per emtionem bonorum debiiorb obo' 

ceming it: Huf^, Civ. Mag. Vol. 1. p. 83. Vol. rati, per hereditatem et bonorum possesao- 

4. p. 137. — TAt&ait^, Versuche. VoL 1. No. 11. nem, and some others. See in general, 

— j^r%{>t>uzn.Handb.desCiv.R.Vo]. 3. NaT. (?afu«, II. 98. III. 77 seq.— InsL III. 10-12 

— Sevffert, Erortemngen. II. p. 15. — Oluek, (11-13). In tbe later law tbe ac(^nIsition \jj 

Comm. Vol. 8. $ 578. inheritance is tbe onlv one that is retained, 

(a) The Roman distinction between acqni- 6 6. J. 2. 9.; this will be treated of in tbe 

ritioncs juris gentium and acquisitiones juris Fourth Book. 

civilis is obsolete. $ 6. J. 9. 9. — fr. 1. pr. D. (c) Thus we shall consider under Rights 

41. 1. (Gains) " Q,uarundamTemm dominium of Inheritance the acquisition of property br 

nanciscimar jure gentium, quod ratione natu- le^aciesy and under Family Rights the acqui- 

rali inter onmes homines perse que servatur, sition of property by dower, as well as some 

quamndam jure civili, id est jure proprio of those cases in which property is acquired 

civitatis nostne. Et quia antiquius jus gen- directly by provision of law [ipfojurn; lege), 

tium cum ipso genere humane proditum est, e. g. in case of a second marriage or a divorco 

opus est, ut de hoc prius referendum ait" — on account of adultery {p<na seeuftdarwn 

Ulpian, 19. — Oaius, II. 18 seq. nuptiarum ; luera ex dtvortio). 

ground of acquiring rights in general, and accordingly is not to be applied exclusively to 
the acquisition of the right of property). The acquisitionet naturalet may be reduced 
to two classes; viz. 1. Those in which an act founds the acquisition. Tliis is the 
case in oceupatiOf trctdiiio, and specificaiio, 2. Those in which the attractive 
power of one thing produces the ownersliip of the otlier also {Accessorium sequi- 
iur 8uum principale). This is the case with accessions, viz. a. tbe self-generated 
increase (fruits); and, b. the external additions, which comprise adjuncUo, where 
moveables are added to moveables; plantation talio, iigni junctio, where by planting, 
Bowing, and building, moveables are added to immoveables ; aUuvio^ alvei dereliction 
and inntlte infiumine publico formation where immoveable is added to immoveable. 
A mixed kind of accession, founded sometimes on an act (occupancy, tradition, speci6- 
cation), and sometimes on a unilateral or mutual accession, consists in the mixture of 
things dry or liquid ; and this produces either sole or joint ownersbip ($ 270). 

* Our Author treats of the different modes of acquiring property separately, without 
applying to them any Aindaniental division. Several teachers of taw have chosen 
anouer course; reducing them to two classes, the fir^t of which includes those 
modes in which the acquisition presupposes other property on the part of the aoquirer, 
and the second those in which no other property is presupposed. Thus they reckon as 
belonging to the first class the following modes : a, accbssio (which embraces /rtfc/««, 
aUuviOf itmUa injlumine nata, alveui dereliclui, inadificaliOf implantation itUexturOy 
adferruminrotio, &c,); b, commixtio and confusio; and e. adjddicatio: and aa 
belonging to the second class, a. occufatio (including hunting, fishing, fo^ing^ 
&c.); b, sPXCiFicATxo; c. traditio; d, frascriptio. &c. 

A difterent daBsification has been made by others, who distinguish between, 1. thoae 
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II. Modes of Acquisition. 
A. Oceupatio, 

% 264r Occupancy is that mode of acquiring property wbich ia founded 
on the principle, Res nuUius cedit occupanti^ i. e. he who takes posses- 
sion of a thing without an owner, with the design of appropriating it 
to himself,, becomes thereby proprietor of the same." Aeeoi'ding lo the 
Roman law, there are three kinds of occupancy, viz ; . 1. The occu- 
ipancy of living otonerless things ; to which belong, according to the Ro- 
man law, all wild animals that live upon the earth, in the waters, or in 
the air, provided that they are still in their natural state of freedom and 
have not yet been caught; or, if they have had an owner, that they 
have again returned to their natural freedom. This kind of occupancy 
therefore comprises hunting, fishing, and fowling,^ 2. The occujmncy 
of inanimate ovmerless things, or finding ;* yet of a tretuure which is 
found by accident one half is considered to belong as an accossion 

{a) fr.3. D. 41.1. (Faalns) "dtiod (enim) lectiones secnncTiixn InsdtL et Dig. 3 Vols. 

•nuUtus est, id ratione natarali occupanti con- 3d Edit Leipsic, 1735. p. 95. — Ges/erding, 

ceditor." — Gains, II. 66. " Nee tamen ea Eigentham. $ 13-19. — Brouwer de jure occa- 

tantom, quce traditione nostra finnt, natnrali pandi. Lcyden, lS^.---Heisseli7iK de domi- 

nobis ratione acqaimntnr, sedetiam qusBoc- nio ejosqne acqairendi modia per oocapa- 

cnpando ideo acqaisierimas, qaia antea nal- tionem et acoessionem. ' Oroniu^en, 1821.— 

lias esaent : quaiia sunt omnia qas terra, Osenhrugtfen de jure belli ct pads Romano- 

mori, ccbIo capinntar. $ 67. Itaqne si feram mm. Leipsic, 1836. 

bestiam, ant yolacrem, ant |>iscem ceperimas, {b\ } 12. J. 2. 1. " Nee interest, feras 

gmdqnid ita captom fuerit, id statim nostram bestias et volncres utram in sno fnndo qui»- 

nt, et eoQsqcie nostrnm ease inteiligitnr, do- que capiat, an in alieno." — fr. 5. $ 1. D. 41. 1. 

nee nostra castodtaooerceatur ; cum vero ens- (Gains) " Illiid qoiBsitnm est: an fera bestia, 

todiam nostram evaserit et in naturalem li- qase ita vulnerata sit, at capi possit, statim 

bertatem se receperit, mrsus occupantis fit, nostra esse intelligator. Trebatio p1acuit» 

qaia nostram ease desinit. Natnralem an- statim nostram esse, et eoosqne nostram vi- 

tem libertatemrecipereyidetar.cnmautoca- deri, donee earn perseqaamnr; qoodsi de- 

los nostros evaserit, ant licet in conspecta sit sierimas earn , neraeqai, desinere no^ram 

nostro, difficilis tamen ems pcrsecntio sit. esae, et mnsns neri occapantis ; itaque si per 

A 68. In iis aatem animalibus, quoe ex con- hoc tempos, quo earn perseqaimar, alios 

saetadine abire ctredire Solent, velaticolam- earn ceperit eo animo, at ipse Incrifaceret, 

biB et apibas, item cervis qni in silvas ire et fartom videri nobis earn commisisse. Pleri- 

redire aolent, talem babcmas regalam tradi- qne non aliter pntayerant earn nostram esse, 

tain, at, si revertendi anzmom habere desie- qoam si earn ceperimas> qaia malta accidere 

rint, etiam nostra esse desinant, et fiant oc- peasant, at eam non capiamas ; qaod verias 

cnpantiam. Revertendi aatem animum vi- est." fr. 1. $ 1. fr. 2-6. D. 41. 1. 

dentar desinere habere, com revertendi con- (c) $ 18. J. ibid. " Item lapilli, et gemmSB, 

sactudinem deseraerint. $ 69. Ea qao()ae, et cetera, qos in litore inveniontor, jore na- 

qaoe ex hostibos capiontor, natarali ratione torali statim inventoris fionl." — Ce. 1. $ 1. D. 

nostra fiont"— $ 13-18. J. 2. l.—Huber, Pne- 41. 2. 



modes in which the acquisition is made ipso juri, i. e. by the operation of the law itself 
■without any act of the party acquiring ; and, 2r those in which the acquidtioD is effected 
by the act of the party who acquires. Accordingly they rank under the first class the 
acquisition by aeceitiOf legacy, &c. ; while the second class comprises all acquisitions 
by unilateral acts {pccuptUio, specifieatio), as well as the traditio of the ibrmer owner 
and. its subordinate kinds, among which they reckon even the u»ueavio, oonsidering 
that mode of acquisition as introduced for the purpose of oom^eting tne traditio of » 
fum^-dominus, Comp. the Editor'a preceding note. 
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to the soil in which it is found.* Things however which have been 
lost, or thrown overboard from a ship through necessity, are not to be 
considered as ownerless.^ 3. The capture ^ goads in war; for the 
Roman law also regards things belonging to the enemy as ownerless, 
and accordingly permits the occupancy of them/ Yet here a return 
to formerownership {poHUmifdutr) often takes place,^ to wit, in the case 
of recaptured immoveable things and slaves.* According to the Grer- 
man law, all these three kinds cf occupancy are much more restricted, 
and rest in a gpreat measure on entirely different principles from those 
followed by the Roman law. This is owing to the modem extension 
of the royad prerogative, which embraces nearly all those things which 
were regarded by the Romans as ownerless./* 

(a) $ 39. J. 2. 1. — ^fr. 3. $ 10. D. 49. 14. fCal- dimidia data, cam loconim domino paxtiatnr. 
lifltiatiu) " Si in locia fiacalibofl vel publicise Ita enim eveniet, nt nnasqniiiqae snia firaa- 
religiosisre, aut in monomends tibesauri re- tur, et non inhiet alienis." ik. d. 474.) — OH- 
peril faerintySiTi Fratres oonstitaerant, nt U^ff. Comm. jnr. Rom. de meaaoriB. Erlaa- 
dimidia part ex his Juco vindicaretnr ; ^ item gen, 1818. — Sellt Versnche. Vol. 1. Nos. 3. 4. 
ai in Cssaria posaeasione repertua fnerit, di- See alao below, ^ 267 in fine, 
midiam nqne partem fisco vmdicari." These {b) $ 48. J. 2. 1. " Alia aane cansa eat ea* 
two passages seemed to contradict each o^er; rnm remm, qns in tempestate maris, leyaa- 
bnt uey buBive now been reconciled by means die navia causa ejiciantnr. Had enim domi- 
of Ocdutf II. 7. The latest constimtion on norom permanent, qnia palam est, eas non 
the finding of treasure is const nn. C. 10. 15. eo animo ejici quod quis cas habere non Toi^ 
** Nemo in posterum super requirendo in suo sed quo magis cum ipsa navi maris perica- 
Tel alieno loco thesauro, vel super invento ab lum efiugiat. Una ae causa, si quis eas floo- 
alio vel a se effusis precibus pictatis nostrsa tibus expulsas, vel etiam in ipso mari nactua 
benignas aures audeat molestare. Nam in lucrandi animo abstulerit, fortum committit; 
suis quidem locis unicuique, dummodo sine nee longe discedere videniur ab bis, que de 
Bceleratisac puniendissacrificiis aut alia qua- rheda ourrente non intelligentibus dominis 
4ibet arte legibus odiosa, theaaurum (id est cadunt" — Dig. 41. 7. 
condita abignotis dominis tempore vetustioro (c) $ 17. f. 2. 1. "Item ea, que ex hoeti- 
mobilia) qusrere, et invento uti, liberam tri- bus capimus, jure gentium statim nostra finnt, 
buimus facultatem: ne ulterius Dei benefici- adeo quidem, ut et liberi homines in aervi- 
nm invidiosa calumnia perseqcuitur: ut su- tutem nostram deducantnr; qui tamen si 
perfluum sit hoc precibus postulare, quod evaserint nostram potestatem, et ad snos re- 
Jam le^ permissum est, et postulanda im- versi fuerint, pristinum statum recipiunt.^' — 
peratoruB nugeBtads videatur prevenire li- fr.5. §7. D. 41. 1. — fr. 51. $ 1. D. 41. 1. (Cel- 
Deralitas. In alienis vero terrulis nemo au- sus) " Et qus res hostiles apud nos sunt, non 
deat invitisi immo nee volcntibus vel igno- publics, sed occupantium fiunt." — GtsUr- 
rantibus dominis opes abditas suo nomine dine, L c. $ 18. 
perscrutari. CluodHi nobis super hoc aliquis (a) Dig. 49. 15. — Cod. 8. 51. 
crediderit esse supplicandum, aut prnter hu- («[ fir. 20. $ 1. fr. 28. D. 49. 15. 
juslegis tenorem m alieno loco tnesaurum (^ For the present law of Germany on thia 
flcrutatus invenerit, totum hoc locorum do- subject, see : Seidentticker, Comm. de fundsr 
mino reddere compellatur, etveluttemerator mentis juris suprenus potestatis circa ades- 
legis saluberrtmfB puniatur. Quodti forte pota. Crottinc^en, 1789. — Oesterdiriff, L c. 
▼el arando, vel alias terram alienamcolendo, $ 15. 19.— Pfe^er, Das Recht der Kriega> 
▼el ^uocunc^ue casu, non studio persertUan- eroberung in Beziehungauf Staatscapitalien. 
di, in alienis locis thesaurum invenerit, id Cassel, 1823. — ^/Crt^zTAechtsfaUe. VoL 1. 
qaod repertum fuerit, dimidia retenta, altera No. 7. 

* Occupancy applies only to ret ntUUutf i. e. things which have had no owner b^iro 
(e. g. deserts, shells and other things cast up from the sea, &c.) ; b, thtnss whose owner 
cannot be ascertained, as is usually the case with buried treasures ; c. tfauiga which faaya 
been relinquished by their owner (ret derelicts). Things lost or thrown overboaid on 
account of peril at sea cannot be considered as relinquished ; because dereliction does 
not consist merely in abandonment of poasession, a more fWHential requisite being the 
abandonment of the intention of owning them (animut domini). He therefore who 
conceals and retains lost things which he has found, oommili t^furtum invenHomii; for 
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B. Speeificatio, 

§ 265. The so-called speeificatio is that mode of acquisition through 
which a person^ by transforming a thing belonging to another, espe- 
cially by working up his material into a new species, becomes proprie- 
tor of the same." If be who produces the new species has made it 




ployed the phrase speeiemfaeerc—Dr.SLomh here ihe views of the school of FrocalnsL 

hirt very oorrectly rejects the opinbn main- This v^ill he evident from the argamcnts 

tamed by G. F. Puekta (Lehrhoch derPan- contained m fir. 7. ^ 7. quoted below, which 

decten. Leipsic, 1838. $ 131.), who represents shows that specification is to be regarded 

specification as a kind of occapancy. Speci- from the same point of view as aoces- 

neation is certainly an originary mode of sion; for, the materials are not consumed 

aoqoisition, a fact which may he of impor- bat merely changed by the specificator." — 



things which have been lost belong still to their proprietor or his heir, as long as they can 
be doKOvered. In cases of donbt as to whether the things foand belong to the category 
of things lost or to that of treasures, the nature of the spot where they were found and 
the condition of the place will aid in determining this question ; inasmuch as the essence 
of a treasure consists in its having been hidden oy the owner in order to keep it secret. 
The taking of spoil, was permitted by the Romans only in their wars with other 
nations, and then only in regard to moveable things ('* Qu« re» ex hottibvt eaptuntur, 
jure gentium atatim eapientiumfiunt^^; in later times it seems to have been suf- 
fered only on the supposition that the soldiers had obtained the permission of the com- 
mander-in-chief. Tne jut pottUminii (i. e. the restoration of rights of property or of 
personal condition which had been lost in war) took place after the enemy had been 
expelled, and applied principally to cases where citizens had been captured by the 
enemy and reduced to slavery, as also to immoveable property which the enemy had 
taken possession of, and a few kinds of moveable things, as horses, mules, and ships. 
(See Fettus, sub voce: Postliminium. And Hugo, Geschichte des R6m. R. bis auf Jus- 
tinian. 11th Ed. pp. 203. and 204.) According to the modem European law of nations, 
'the jus oeewpationiB belliea is more restricted. Since the nation itself and not its 
soldiers constitute the party to the war, it naturally follows that things taken in war 
belong to the state and not to the soldiers, unless they have received a special permis- 
sion to that effect. Frivateerins, plundering, and foraging, are now permitted only as 
exceptions ; and as to prizes, the competent authorities (in France, the Conseil des 
prises) have to determine, in cases of douot, whether the prizes made are valid according 
to^ the laws on the subject. Arms, ammunition, provisions, the military chest taken 
from the enemy, become the proper^ of the state; captives are either exchanged, ran- 
somed, or returned without recompense ; and occupied countries are provisorily kept 
possession of, until something definitive is determined on by the treaty of peace. This 
should also settle what is requisite in regard to indemnification for the expenses of car- 
rying on the war, as well as respecting the losses and damage which the enemy has 
aojustly brought upon the citizens of the state. 

In the view of the Romans, aninuUia fera, or wild leasts, were res nullius; hence 
the property in them ceased, as soon as tney had made their escape. The property in 
auinuUia mansuefacia, or tamed animals, e. g. deer, pigeons, peacocks, bees, or a 
tamed bear, is lost as soon as they have returned to their natural, wild state, and have 
escaped from our sight (cum oculos effugerirUy AnimcUia mansueta, i. e. animals 
whose nature renders them familiar with man, as e. g. domestic animals, fowls, &c., 
are objects of private property, and consequently are not acquired by occupancy. ^ At 
the present day in Germanj^r, ue right of occupancy, as far as relates to huntmg, fishing, 
and fowling, (all but the nght to catch butterflies and cockchafers!) is monopolized by 
the state, the princes, the nobility, and here and there a private proprietor. The 
romantic period of occaponcy has vanished for ever along with the kindred simplicities 
of the golden age. 
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partly out of his own and partly out of another's material, he always 
acquires the ownership of the thing ; hut if on the contrary he has 
formed the new species' out of another's material alone, it depends on 
whether it is or is not possible to restore it to its former state/ In the 
fi>rmer case, the proprietor of the thing becomes also proprietor of the 
new species ; but then he must indemnify the specificator, provided the 
latter had acted in banajide} In the latter case, the specificator be- 
comes proprietor of the new species, supposing that he had had the 
intention of fabricating it for himself;^ for as regards the acquinii<m cf 

ft. 7. $ 7. D. 41. 1. (Gains) " Cam quia ex domiiMis materiae etiam dominna spccici rit 

aliena materia speciem aliqmim sao nomine fotarus 7 Vcluti ex alienia medicamenda 

fecerit, Nerva et Procolns patant, hnnc do- emplastrom aut coU^iam composuit, vel ex 

minom ease, qui fecerit, quia quod factum alienia uvia aat olivia ant apicia vinom, aat 

eat, antea nullias foerit Babinoa et Caaaiua oleum aut framentum quia fecit, yel alkno 

magianatnralem rationem eflBcere putant, ut, aoro aat ai^nto ant sre raa iecit aiiqain 

qui materie dominna fuerit, idem ejua quo- £t foenmt auper his multte contenlioncs Sa> 

que, ^uod ex eadem materia factum ait, domi- binianorum ac Proculianor^m. Pioculiani 

BQ8 ait, quia aine materia nulla apeciea effici enim dicebant earn, qni apeciem ftbricMae^ 

poeait, veluti ai ex auio, vel argento, vel lere dominum fabricate rei fieri ; Sabiniani an- 

tuovaa aliquodfeceio,vclex tabuliataiana- tem dominum materiis volebant dominum 

Yem, aut armarium, aut aubsellia fecero, vel esae speciei. Exatitit porro tertia aenten* 

exlanatoaveatlmentom, velexviooetmcUe tia quodammodo media, qute aliquando Sap 

tuo mulaum, vet ex medicamentia tnis em- biniania, aliquando Proculiania oonaenti^ 

plaatrum aut collyrium, vel ex uvia, aut oil- quam et reli^osiaaimua dominua noater ele- 

Tia» aut apicia tuia vinum, vel oleum, vel fru- git. Dicit enim tenia aententia, nfahrietMta 

mcntum. Eat tamen etiam media Bententia specie$ reBpivi potest in p t' io rem maieriam, 

recte exiatimantinm, ai apeciea ad materiam ^ ex qua facta fuii, malerxte dcmrnn* elt'om 

reverti poaait, veriua eaae, quod et Sabinua et speciei ent domtnut ; at vero species in «efe- 

Caaaius aenaerunt ; ai non poaait reverti, vc- rem materiam reverti nan poiestt anm, gut 

rius eaae, quod Nerve etProculo placuit Ut speciem fabric€tveritt dominum esse rei con- 

ecce vaa conflatum ad rodem maaaam auri, fedte. Veluti in hac apecie, ex mcaaa mrim^ 

vel argent], vel eria reverti poteat, vinum vel argenti vel auri conlectom vaa i^oteat con- 

vero, vel oleum, vel frumentum ad uvaa, et flatum priatioam eria vel argenti vel aari 

olivaa,etapicaa reverti non poteat, acne mul- formam reddere-, aat vinum vel oleum vel 

sum quidem ad melet vinum, vel emplaatrum frumentum in uvaa vel olivaa et apicaa re- 

aut coUyria ad mcdicamenta reverti possunt verti non poteat : immo neque mulaom et vi- 

Videntnr tamen mihi recte ouidam dixisae, num reaolvi poteat Hae ^idem heum ktt- 

non debere dubitari^ ^nin cuienis spicis ex- bent, ubi omnis materia aliena fuii. Si vera 

cuss^tm frumentum ejus sit, eujus et gpica ex meamaferiaettua speciem aliquamjeeero, 

fuerint ; qnum enim grana, que apicia con- veluti ex meo vino ac tuo melle mulaom aut 

tinentur, perfectam faab^ant auam apeciem, ex medicamentia meis et taia emplaatrum, 

qui excuaait apicaa, non novam apeciem facit, aut evmea lana et tua veatim : in hac apecie 

aed cam, que eat, dctegit" non est controversvm, eum esse domvtum, 

(a) $ 25. J. 2. 1. — ^fr. 12. ( 1. D. 41. (Caili- qvifecerit, non enim auam mode operara in 

atratua) " 6i ere meo et argento tuo conflato apeciem impendit, aed et partem materka 

aliqna apeciea facta ait, non erit ea noatra prebnit." 

communia, quia, qunm diveraa materia ea at- (b) The apecificator haa on that account a 

que argentum ait, ab artificiboa separari, et right of retention, but only aa long as he ia in. 

in pristinam materiam rcdnci solet." — fr. 24. poaaession of the new apeciea, and an excep 

ibid. (Paulua) " In omnibua, ()Uie ad ean- tio dolt againat the owncr'a ret vindicate. 

dem apeciem reverti poaaunt, dicendum eat, arg. $ 30. 32. 33. 34. J. 2. 1. — fr. 23. A 4. D. 

si materia mancnte apeciea duntaxat forte ®; l* , (Paulua) *' In omnibua igitor iatia can- 

mutata ait, veluti si ex meo ere atatuam, ant sia, in quibua mea rea per prevalentiam 

argento acyphum feciaaea, me eorum d<nni- alienam rem trahit, meamque efficit, ai earn 

num manere." — fr. 26. pr. ibid. (Idem) " Bed rem vindicem, per exceptionem doli mali 

ai ex roeia tabulia navem feciaaea, tuam na* cogar pretium cjua quod acceaait, dare." — 

vem esae, qnia cupreaaua non mancret, dcuti The apecificator who had acted mala fide 

nee lana veetimento facto, aed cupreaaeum haa no claim to compenaation for hia labour, 

aut laneum corpua fierit" — Gaius, II. 79. — arg. $ 30. J. 2. 1. 

Theopkilus ad ( 25. J. cit. " Ex aliena ma- [c) In the time of Gaiua {Oaiut, II. 79. — 

teria apeciem quia fecit. Queritur, quia ape- $ 25. J. 2. 1.) the threahing of com belonging 

ciei futurua ait dominua natural! ratione, to another waa conaidered aa a eaae of apeci* 

atrum, qui materiam in apeciem mutavit, an fication ; bat it waa no longer regarded wm 
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awnerMp, it is here of no consequence whether he acted bona or 
mala^fide.* But as respects the indemnification of the former proprietor of 
the material, the specificator, if he acted hcnajide^ needs to make good 
the loss only in so far as he has hecome richer thereby ;^ if on the 
contrary he acted mdlajidey he is under liability, like a thief, to make 
full compensation for damage.^* 

C. Acceuio. 

§ 266. The so-called accessio is that mode of acquisition whereby* 
according to the rule. Res accessoria seqmiur rem princ^palem or cedit rei 
principali, the proprietor of the principal thing becomes ijpsujure pro- 
prietor also of all that belongs to the principal as an accessory thing/ 
This mode of acquisition comprises very many cases, which may be 
reduced to the following two classes, viz. those in which a thing 
would otherwise be ownerless* and those in which a thing formerly 
owned by another is acquired by the proprietor of the principal thing 
through its accession to the same.' 

1. Ciues of the First Clara. 

.§ 267. The cases of the first class come under the principle, that 
the proprietor of a thing acquires ipso jure the property of all 
the organic products of the same, and of all that without exertion on 
his part accrues to it from without, so as to form a part of the same. 
This principle applies to the following cases : 1. The proprietor of a 
thing acquires the property of itsyh^tte at the moment of their production 
(Fructiupendenies pars fundi sunt^jf^o too the young qfanimali^ and among 

■acbinthe time of Justinian, fr. 7. $ 7. D. 41. D. 5. 3. (Ulpianns) '* Sicnt autem Bomton, 

1. and it does not therefore now produce pro- qoem fecit, dedacit, ita si iaoere debait, nee 

r^rty on the part of the thresher. Kockt iecit, calpe h^jas reddet rationem, nisi bon« 

c. $ 6. — Hof acker, Principia. ^ 953. fidei poflsesaor est; tnno entm, qaia qnaai 

(a) $ 26. J. 3. 1. -virhicfa is not in conflict snam rem neglexit, nnlli quereloB sabjeotne 

with fr. 13. $ 3. D. 10. 4. (Paolns) " 8i (jnis eat ante petitam hefeditatem ; postea vero et 

ex nvis meis mnatom fecerit, vel ex ohviB ipse pnedo est." 
oleam, vel ex lana Testimenta, qnnm sciret (c) Qmus, II. 79. — arg. $ 26. J. 8. 1.— fr. 



hiBO aliena esae, ulriosque nomine ad exhi- 52. ( 14. D. 47. 2. — Koeht 1. c. & 11. 12. — Thi 

bendnm actione tenebitnr, quia quod ex re baut. System. 7th. Ed. $ 595 m fine. 

nostra fit^ nostrum este, venus est." — fr. 53. Id) UeUerding, I. c. $ 35-^9. and especially 

(14. D. 47.3. (Ulpianns) " 8i qais massam W&dUer in Weiake's Bechtslexicon aab 

meam argenteam sarripnerit, et pocnla feoe- voce : Accession. — ^The Unmans did not oae 

lit, possum vel pocnlorum vel masssa fnrti the word aece$sio to denote the title uisiiig 

agere, vel condictione. Idem est in uvia, et frqm the addition of one thing to another 

in mnsto, et in vinaceia; nam et u varum, et but understood by it the thing itself whieh 

musti, et vinaoeomm nomine furti agi potest, cornea to be joined to another. ($ 153.) 

Bed et condioi." — Senffert, Er5rt II. p. 17. — («) The common diviaion ot tuxcMto inlo 

XocA, l.c.f 9. Another opinion is entertained ruUuralUf indu$iriaU$, and mixta^ is not 

by Sdtweppcj ROol Priv. &. VoL 2. ( 341. — Roman, nor ia it correct Bee Ouyei, AbhandL 

UfUerholzner, VerjAhmng. Vol. 1, p. 335.— p. 246. 

Self, L c. VoL 1. No. 5. (/) fr. 44. D. 6. 1. (Oaiua) « Fructos pea- 

{b) arg.fr. 14. D. 13.6. (Pomponius) "Nam dentea pars fundi videntur."— fr. 35. pr. D. 

hoc natura nquum eat, neminem cum alterius 38. 1. (J ulianua) " dni scit, fundum sibi com 

detriments fieri locupletiorem."-4r. 31. $ 3. alio oommunom eflse, froctiu^ quoa ex eo per- 
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the RoinanB the children cf femsiU daett iirespectiTe of the father 
(Par^iff MquiiMr vaUrem).* 2. When a stream makes a gffadual depomt 
{attuvio) on a piece of ground, the proprietor of the land becomes also 
proprietor of the soil thus deposited.^ 3. When in the middle of a 
stream there arises an island cohering with the ground (imtda injlumine 
nolo), those who own the lands opposite to it on each side of the river 
becojne also proprietors of the island, each as far as his lands extend 
along the bank, up to a line drawn through the middle of the stream; 
but when the island arises on one or the other side of this middle line, 
the owners of the bank next to which it arises become proprietors of the 
same, that is to say as far as their adjacent lands extend .« 4. When 
a stream deserts its channel, and leaves its bed dry {alveus dereHc- 
tut), the proprietors of the adjacent lands divide the old bed of the 
stream, as in the case of a newly arisen island.' But when on the con- 
trary a piece of land is converted into an island by a new arm of Ihe 

oepcrit invito vel ignorantc socio, nonmi^oro qae ripas predia poosident."— Oottw, II. 79. 

ex parte suoa facit, quam ex qua dominua "At si in medio flamioe ioMila MUa rit, 

predii est Nee refert, ipse, an socius, an kae earum^ omnium, cammunia est, qui ab 

uterqae eos severit, quia omnis fractna non utraque parte fiuminU prope ripamormdia 

Jure seminis, sed jare soli percipitnr, et poMident, 8i vero non sit u modio nmnioe, 

qpemadmodnin si totum fondtim aliemam ad eos pertinet, qui ab ea parte qos praxn- 

qjob aliens posddeat, nulla ex parte fractna maest,jiixtaripampisdianabent." — Kvehm, 

■oos faciet, oaoqne modo sati fuerint, ita qui Civ. KrOrt. €k)llect. 1. No. l.^-Palaek, Ma- 

oommanem landam x)os6idet, non &ciet frao- thesis forensis. 3d Ed. p. 216. 4th Ed. Lmp- 

tna suos pro ea parte, qna fondos ad aocionx sic, 1770. 242 seqq. 
^08 pertinebit." (dj $ 23. J. ibid.— fr. 7. $ 5. D. 41. 1.— fr. 30. 

(a) $ 19. J. 2. 1.— fr. 5. &2. B. 6. 1. (Ulpia- D. 41. 1. (Pomponins) $ 1. " GeJsoa filios, si 
nns) " Idem (Fomponios) scribit : si eqaam in ripa flominis, qnie secundum agrum memn 
meam cquus tuus praBgnantem fecerit, non sit, arbor nata sit, meam esse ait, quia solum 
esse tuom, sed meam, qaod natum est." — ipsam meam privatem est, osas antem ejus 
const. 7. C. 3. 32. " Partum ancills matris publicus inieUigitar. Et ideo. cum exsic- 
ieqni conditionem, nee statum patris in hac catus esset alveus, proximorom fit, quia jam 
specie considerari, explorati juris est" — fr. popnlus co non utitur. $ 2. Tribua modis 
Sl[. D. 22. 1. (Galas) "In pecadum fractu, mmila in flumine fit: uno cam asrum, qui 
atiam fcotus est, sicut lac, et pilos, et lana. aWei non fait omnia circumfluit ; aUero, com 
Itaque ag^nit el kadi, et vituK tttUim pJeno locum, qui alvei esset, siocam relinquit et 
jure sunt bon^Jldeipo$9e»ioru et fructucaH. circumflnere OBpit ; iertio, cum j»«iii«t»«w cd- 
f 1. Partus vero anciUaB in fructu non est, luendo locum eminentem supra alveum fecit 
itaque ad dominum proprietaiu pertinei, et eum alluendo auxit Duobus posteriori- 
Absurdum enim videbatur, nominem m fractu bus modis priyata insula fit ejus, cujus ager 
esse, quum omnes fructus rerum natura ho- propior fuerai, ^umprimum exeHlit ; nam 
minam gratia comparayerit" et natura fluminis hsec est, at cursu soo ma- 

[b) Gaiut, II. 70. — $ 20. J. 2. 1. — it. 7. $ 1. tato alvei causam mutet nee quidquam in- 
fr. 16. fr. 56, D. 41. 1. — const. 3. C. 7. 41. — terost utrum de alvei duntaxat solo mutato, 
Qesterding in the Archiv Civ. Prax. Vol. 3. an de eo, quod superfusum solo et teme sitr 
p. 68. and in his Nachforschangen. YoL 3. queritur : utrumqne enim ejusdem generw 
p. 360. est Prime autem illo modo causa propiie- 

(e) $ 22. J. 2. 1.— fr. 7. ^3. fr. 29. ft, 30. tatis non mutatur." — const 1. G. 7. 41. 

$S. p. 41. l.---fr. 65. $ 4. D. 41. 1. (Labeo) " duamvis fluminis iMturalem caisom opere 

" Si id quod in publico innatum aut mdifica- manu facto alio non lioeat avertere, tamen 

torn est, publicum est, insula ^uoque oue in ripam soam adversus rapidi amnis impetom 

ftumiue publico nata est publica esse aebet" munire prohibitum non est Et cum nuvius 

— fr. 1.^ 6. D. 43. 12. (Ulpianos) " Si insula priore alveo derelicto alium aibi facit ager, 

in publ ico flumine fuerit nata, inque ea aliquid <^uem circumit, prioris domini manet Clood- 

fiat, non videtur in publico fieri. Ilia enim si paulatim itaauferat at alter! parti applicsec, 

insula occupantis est, si limitati agri fuerunt, id aUuvionit jure ei quieritur, cuju* Jfuudo 

ant C1US, cajus ripam oontingit aut, si in me- aecreseil." — Comp. Hopfner, Comm. StfaSd. 

dio aiveo nata est, eonuaaat, qoi piope otras- ^ 310 seqq. 
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river^ it remains to its former proprietor ; so too in the case of a mere 
overflow.* 5, Even treoiure trove must be reckoned here, inasmuch 
as one half of it is regarded as an accession, while the other half is 
disposed of on the principle of the occupancy of ownerless things ; 
so that one half goes to the owner of the soil, and the other half to 
the finder^ 

St, Cases of the Second Class, 
a. A4Jvitetio.{c) 

§ 268. The cases of the second class rest on the principle, that when 
a thing is connected with another in such a manner that a separation 
cannot be effected at all, or at least not without injury to one or 
the other, the proprietor of the principal thing becomes also proprie- 
tor of the accessory one connected therewith.' To this class belongs 
especially the so-called adjunctto, whereby two things belonging to 
different proprietors are brought into firm connexion with each other. 
Single kinds of it are : inierweaving (intextura);* todding together 

(a) $ 24. J. 2. 1. " Alia sane causa est, si Tel sigillam candelabra, vindioari non potest, 
eigiis t6ttis ager inundahu fuerit; neqae sed ntexcladatnr ad exhibendnmagi potest 
enim inandatio fondi speoiem commatat, et Aliter atqae in tigno juncto edibos, ae quo 
ob id. si recesserit aqna, palam est* fundum nee ad exhibendam a^ potest, qaia lex doo- 
^*iM manere, eujut et /«t/."— const 3. C. 7. decim tabolanun solvi vetat ; sed actione de 
41. {Impp. TheodoBtui et ValeniinianusAA. tigno joncto ex cadem le^ in daplnm agi- 
Cyro Pf. P.) " Ea qua per aUuvionemj sive tar." — fr. 7. { 1. ibid. fUlpianns) " Sed si no- 
in ^g^'pto perNiliim, sive in aliis provindis tam meam tao vehicnlo aptaveris, teneberis 
per diversa flnmina poflsessoribns acqoiran* ad exhibendam, (et ita Fomponias scribiO* 
tnr, neqae ab srario vendi, neqne a qnolibet qoamvis tone civiliter non possideas." — v. 
peti, nee separatim oenserl vel fnnctiones 93. $ 5. D. 6. 1. (Fanhis) *' Item qoncnn- 
exigi, hBD perpetno valitora le^e sancimns, que aliis jnncta sive adjecta aocessionis looo 
ne vel aUayionnm ignorare vitia, yel rem oedunt, ea, qoamdin cobierent dominas vin- 
noxiam possessoribas Tideamnr indacere. dicare non potest, sed ad exhibendam agere 
Similiter nee ea ouidem, qosa paladibas an- potest at separentnr, et tunc Tindicentor; 
tea vel pajacais viaebantar adscripta, si sam- scilicet excepto eo, qood Cassias de ferrami- 
tibns pocsessonun none ad frogom fertilita- natione scribit Dicit enim :^ si statass sosB 
tern translata snnt ; vel vendi, vel peti, vel femuninatione janctnm brachinm sit anitate 
qaasi fertilia separatim censeri vel fnnctiones majoris partis consami, et qood semel alie- 
Bxigi concedimns : ne doleant diligentes nam factum sit etiamsi inde abniptam ail; 
operam saam agii dedisse cultnrsB, nee redire ad priorem dominam non posse. Non 
diligentiam saam sibi damnosam inteUi^pant idem est in eo, qaod adplombatmn sit qoia 
HvO^'^ ^^fl>^ temeratores qninquaginta bbra- ferraminado per eandem materiam facit con- 
ram aori condemnatione coerceri decemimas. fasionem, plombatura veto non idem efficit 
Inter oaos habendum est officium qupqoe Ideoqae in omnibus his casibus, in aaibna 
tofld seois excelsae, si aliquid hiyasmodi sag- neque ad exhibendam, neqae in rem locom 
geoeerit disponendam, vel si preces introda- habet in lactam actio necessaria est At in 
zerit petitoris." Dated Con*tafU%nople, A. his oorporibas, qasB ex diMmtibas capitiboa 
X>. 440. — See also fr. 7. $ 6. D. 41. 1. — ^fr. 1. essent constat singnlas partes retinere 
f 9. D. 43. 12. saam propriam speciem : nt singnli homines; 

(6) const on. C. 10. 15. — Qeeterding, Si- singnlsa oves; ideo<|ae posse me gregem vin- 

genuam. $ 17. dicare, qoamvis aries tnoa sit immixtos, sed 

le) GenUrdingt L c. $ 30-34. et te arietem vindicare posse. Q.aod non 

\a^ Wherever a separation is practicable, idem in cohaerentibns corporibas eveniet ; 

the former proprietor of the accessory thing nam si statasB mesi brachiam aliens stataas 

may bring an ctctio ad exhibendum for the addideris, non posse dici, brachiam taam 

separation of the things connected, and then esse, quia tota statna ono spiritu oootine- 

rindicate that whidi belongs to him. fr. 6. D. tor." 
10. 4. (Paalos) ** Qemma indasa anro alieno, (e) $ 26. J. 2. 1. 
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{ad/erruminatio) ;* painting (pktura)^ in which the picture,* and wrWng 
{scriptura)f* in which the materials are regarded as the principal thing;' 

(a) fr. 23. $ 5. D. 6. 1. (quoted above, p. 281. qnens est, nt ntilis mihi actio advcraum te 

note d,). dari debeat: quo <»sa. nisi aolTam impeaaaiD 

{b) $ 34. J. 2. 1. "Ridicalnm eat enim, pictarae, poteria me per exceptionem doli 

pictaram Appellia vel Parrhasii in accessio- mali repetlere ; utique ai bona nde xtcmfcaBor 



nem vili&«nmiB tabuls cedere/' — fr. 9. & 2. faeria. Illnd palam est, quod aive tu aabri- 

D. 41. 1.— fr. 23. $ 3. D. 6. 1. (Paulua) " Bed pnissea tabniam rive alius, competit mibi ftnti 

et id, ^ood in charta mea scribitnr, ant in ta- actio." -^ MartxcU in LShr'a Mair. Vol. 4. 

bnla pmiritar, statim meam fit, licet de pic- p. 366. and J 

tnra qnidam contra senflerint, propter pre- Vol. 1. p. 74. 




aliquis pinxerit in chartolis sive membranis meia aliqi 

velnt imaginem, contra probatar: magis acripserit, licet anreis Uteris, meom ene, 

entm dicitnr, tabnlam pictnrsD cedere. Cajas quia litens chartnlis sive membnmia cednnt 

diversitatis vix idonea ratio redditor. Certe Itaqae si ego eoa libroa easqae meDabranaa 

aecnndam banc regulam, si me possidente petam, nee impensam scriptara aolvom, per 

petas. imaginem tnarn esse, nee solvas pre- exceptionem doli malt summovori potero/' — 

tinin tabalsB, poteria per exceptionem doli Kofutpakt Insdtationen. $ 288. — MAresoU, 

mali sommoveri. At si ta possideas, conse- InatitL 2d Ed. $ 86. 

• The ideas of the Romans respecting property in productions of the mind were very 
imperfect and oontmcted. It bas indeed been attempted to defend the notiona of the 
Boman jurists with respect to property in writings and paintings, by assuming that 
they held painting to be a sort of speciBcation. But this is not correct ; for the Roman 
jurists regarded it in the light of an accession, and their dispute only related to the 

rition whether the painting or the material was to be considered as the prineijial 
g; this Justinian decided in favour of the former, while with respect to writing 
he says in the Institutes ($ 33. J. 2. 1.), '' Litene auoque, licet auretz tint, chartismem- 
branisve cedunt." The original leading principle followed by the Boman jurists in 
deciding as to what was to be considered as the principal and what as the accessory 
thing, was this: accessory things are such as serve for the completion or embellishmeat 
of another thing, even though the former be of far greater value than the latter. 
From this principle a deviation was made in fiivour oi painting, " ob pretium pictu- 
ra." But as every picture is not by an Apelles, and as there is no conceivable good 
ground to justify a difference of legislation between a picture and a writing, solely 
on account of the inferiority of calligraphy as compared with painting, this deciaian 
IS an indefensible anomaly founded on an intrinsic contmdiction. The fact that Egyptian 
papyrus was of much greater value among the Romans than paper is with us, cannot 
decide either one way or the other, for " minima non curat prtEtor" and where cog- 
nizance is to be taken of matters of importance, the absurdity lies in entirely overiook- 
ing the author's right in the production of his mind, and subjecting the corporeal thing 
to which it is affixed, to the principles of mechanical ai^uncdon. If unfortunately a 
biU of exchange or a document, not to speak of a scientific treatise, a musical composi- 
tion, or a poetical effusion, should by accident be written upon paper belonging to ano- 
ther, the author would often be placed in the most unhappy predicament, if the owner 
of the paper could at once vindicate the same. And still our modem jurists for the 
most part assert the applicability of this principle (Hopfnert Commentar. Edited by A. 
D. Weber, 8th Edition, p. 235 seqq.), and the same view is taken by our Autlior in the 
text ; and all for the simple reason that Justinian, probabl)[ smitten with the desire of play- 
ing the amateur of art, did not hesitate to give a blow to science, by saying: " Si in chaios 
membranisve tuis carmen vel historiam vel orationem Titius scripaerit, hi;gu8 corporia non 
Titius, sed tu dominusesse judiceris." ($ 33. J. 2. 1.) The German practice however is 
against the application of the principle in question, as is testified by many of the older as 
weU as later jurists, and among the latter by Thibaut, who says : "As the absur- 
dly of this legal rule is sufficiendy obvious, our practitioners have always limited 
the principle with respect to writing, when what is written has a particular value 
for the wnter ; it is also customaxy to apply similar restrictions to Justinian's precepts 
concerning paintmg.*' 
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and especially hmlding {inadificatio)^ in which according to the rule, 
'' Scio cedit quod solo iufgdificatwr^^ the proprietor of the soil becomes 
also proprietor of the building erected upon it;"* and sawing vmApIani' 
ing {satio et pUaUatio), in which according to the rule, " Solo cedit quod 
soloimjdantatur^^^ the proprietor of the soil becomes also the proprietor 
of the seed, the plant, and the tree, as soon as these have taken root,^ 
Under this class we may also place avulsiof that is an adjunction pro- 
duced by a stream of water carrying away a large piece of a person's 
land at once, and depositing it on that of another ; in which case the 
proprietor of the latter acquires the property of the piece of land thus 
torn away, as soon as it adheres fast to his own.° 

CompenHitio& for Loci by Adjanetion. 

§ 269. The. person who has acquired by adjunction something for- 
merly belonging to another, is in many cases obliged to compensate the 
latter for the damage which he has suffered in consequence of his loss. 
We must distinguish here the following cases : 

1. An adjunctor who has brought an accessory thing belonging to 
another into connexion with his own principal thing, acquires the pro- 
perty of such accessory thing. Here all depends on whether he 
regarded the accessory thing, at the time when he brought it into con* 
nexion with his own, banajlde as belonging to himself; for if he under- 
took the adjunction bona fide^ he needs only to compensate the former 



K) 



(a) Gaitu, II. 73. " Pneterea id, quod in ntroque cara radices egerit; anteqcam enim 
.^lo noetro ab aliqno edificatom est, qaam- radices egerit, illius permanet, ca)cis et fait. 
Yis ille sao nomine sdificaverit, jure natarali His conveniens est, quodsi vicini arbor ita 
nostrum fit, ouiasaperficies solo cedit." — $ 29. terram meam presserit, nt in meoro fundnm 
30. J. a. 1. — IT. 23. & 6. D. 6. 1. — ^fr. 6. D. 10. 4. radioes egerit, meam effici arborem; rationem 
— fr. 1. D. 47. 3. \Ulpianu8) " Lex duodk- enim non permittere, ntalterius arbor intelli- 
ciM TABULARUM neqne solvere permittit tig- gatnr, qaam cajas in fando radices ep^isset 
num fartivom OBdibus vel vineis jnnctam ne- £t ideo prope confiniam arbor posita, si 
que vindicare. Claod providenter lex efiecit, etiam in vicinam fandum radices egerit, com- 
ne vel SBdificia sab hoc prstexta dimantur, manisesL" — fr.9. pr.D.ibid. (Idem) " Claa 
yel vinearum callara tnrbetar; sed in earn, ratione autem plantsa, ^uiB terra coalescant, 
qai convictos est junxisse, in daplam dat ac- solo cednnt, eadem ratione fromenta qaoqoe 
tionem. $ 1. Tigni aatem appeilatione con- quie sata sunt, solo oeders intelliguntnr. Ce- 
tinetur omnis materia, ex qua ndificinm con* teram sicut is, qui in aiieno solo aediiicavi^ 
Btet, vineteque necessaria ^ Unde qnidam si ab eo dominas soli pctat sdificiam, de« 
aiant : tegalam qaoqae, et lapidem, et testam, fendi potest per exceptionem doli mali : ita 
seteraque, si aaa eedificiis sant utilia (tigna ejasdem exceptionis anxilio tatns esw po- 
enim a legenao dicta snnt), hoc amplias et terit, qui in tJienom fundam saa impensa 
calcem et arenam, tigporam appeilatione con- consevit. — Gatus, II. 74-76. Concerning 
tineri. Sed et in vineis ligni appeilatione trees growing on bimndartet, tee tr, 19. pT,D. 
omnia vineis necessaria contlnentar, utpnta 10. 3. — fr. 83. D. 17. 2. 

perticie, pedsmenta. $ 2. Sed et ad exhi- (c) Gaitu, II. 71. — $ 21. J. 3. l.^fr. 7. $ 9. 

nendam danda est actio; nee enim parci D. 41. l.—GetUerding, 1. c. $ 26. and in the 

oportet ei, qui sciens alienam rem aedificio Archiv Civ. Prax. vol 3. p. 70. — Kochy, 

inclusitjunxitve*, non enim sic earn conve- Civ. Er3rt No. 1. — K. 8. Zacharia, Veber 

niemus, quasi possidentem, sed ita, quasi dolo die durch die Ueberschwemmung fortgeris- 

malo feccrit, quominas possidcat." senen Sachcn. Wittenberg, 1799. — Du Cctur' 

(b) f 31.32. J. 2. 1.— fr. 7. $ 13. D. 41.1. roy, Interpretation du $ 21. J. de rer. div. 
(Gains) "Si alienam plantam in meo solo (2. 1.) in the Themis. Vol.6, p. 143. — Oester^ 
posuero, mea erit! ex ai verso si meam plan- diiig. Nachforschangen. VoL 3. p. 363.— 
tam in aiieno solo posoero, illios erit, si modo MartxoU, L c. 



884 SPBCIAXi PAET. [book I. 

pfoprietor to the extent to which he has beeome richer thereby." If on 
the other hand he effected the adjuncdon malajide^ he is, like a tMef, 
unconditionally liable for a full Qompenaation for damages.^ It u 
only with respect to intEdificatio that the peculiar rule obtains, that 
the owner of materials which have been worked up into another's 
building, does not lose his property in them : still he cannot vindicate 
them as long as the building stands [T^igTwrn cedU sdo); but he 
may bring the actio de Hgnojumcto for double their value, whether the 
builder acted hona or mala^fide.^ 

2. An adjunctor who has brought kit cum accessory thing into 
connexion with a principal thing belonging to another, loses thereby 
the property of the thing formerly belonging to himself. Here like- 
wise all depends on whether he has acted in bona or mala fide. 
If he acted m hcmi fide^ as long as he is in possesion, he can exer- 
cise a right of retention until he is indemnified, and may protect 
himself by the exce^pHo doH against the proprietor's vindication ; but if 
he be no longer in possession, he has no action according to the Roman 
law.'' If on the contrary he acted in mala fide, he loses his property, 
and is not entitled to any compensation;* unless the thing connected 
by him must be considered as impenta necessaria (§ 155), in which case 
he will be allowed an ociMm factum for compensation/ 

3. An adjunction brought about by natural events, e. g. by avulsio 
(§ 268 in fine), is to be treated as an accident ; and consequently he who 
gains thereby is not obliged to make compensation to the loser.' 

(a) fir. 5. f 3. D. 6. 1. (tJIpiatras) "Be tia eis permittitar, sine Issione prioris statu 

arbofre, que in alienum agrom tranalata ooa- rei cos aaferre." Paled Febr. A, D. 239. — 

Ink, et radices immisit, v arus et Nerva nti- Bee above, $ 1 55. 

lem in rem actionem dabant ; nam si nondnm {g) Many jurists hold a difercnt opinion; 

coalnit, mea esse non desinit." — fr. 23. $ 5. bnt their views are not supported hy the 

ibid, (qaoted above, p. 281. note d,)] following passages, to which tney refer, and 

lb) } 26. J. 2. 1. — fr.52. & 14. D. 47. 2. which speak only ofaWt^cto/ adjunction. $31. 

(c) $ 29. J. 2. l.—fir. 7.^ 10. D. 41. 1.— fr. J. 2. 1.— fr. 5. $ 3. fr. 23. & 4. 5. D. 6. 1.— 

93. $ 6. D. 6. 1.— fr. 6. D. 10. 4.— fr. 1. D. fr. 7. $ 13. D. 41. 1.— fr. 26. ? 2. D. ibid. (Paa- 

47. 3. — const 2: C. 3. ZH^-^Getterding, Eigen- Ins) " Arbor radicitus erata et in alio loco 

thnm. § 30. posita, priusqaam coalnerit, prioris domini 

{d\ ^33. 34. J. 2. 1. See on the latter jtfo- est; ubi ooalaerit, ap^ro cedit, et si mrros 

rezoU in Lohr's Mag. Vol 4. p. 366. — Gaiut, erata sit, non ad pnorem dominnm reverd- 

IL 76-78. — ^fr. 23. { 4. D. 6. 1. — Franeket tur; nam credibUe est, alio teme alimento 

Beitrftge zar Krl&atemng verschiedener aliam factam." — Kschy, Civ. Erort p. 13. 

B/echtsmaterien. Vol. 1. No. 2. and especially : Guvett Abb. p. 246 seqq. — 

(e) i 30. 34. J. 2. l.—fr. 7. } 12. D. 41. 1. Thibaut and Sdl hold that the principle ap- 

(/) const 5. C. 3. 32. (Imp. Oordianus plying to locuplxtatio (Nemo cum demno 

A^lteranano) "Domnm, qoam ex matris a2terttus locupletior^fieri ddtei) shooldalwavs 

saccessione ad te pertinere et ab adversa determine whether a compensation is to be 

parte ix^oria occnpatam esse ostendis, Pros- made. The arguments adauced by Tkt&aui 

aes provinciiB cum pensionibos, quas peroe- (Braun's Erortcrungen. p. 507 seqq.) appear 

pit aut percipere poterat, et omni causa dam- to be decisive. The conclusion at whicn be 

ni dati restitui jubebit Ejus autem, quod arrives is, that the acyunctor may claim com- 

impendit, rationem haberi non ])osse, merito pensation from the owner of the principal 

lescriptum est, quum mals fidei possessores thing by means of the exeepiio aoli, and 

ejus, quod in rem alienam impendunt, non theownerof the accessory thing may recover 

eorum neirotium gerentes, quorum res est, his damages from the adjunctor b^ an actio 

nullam habeant repetitionem, nisi neccssa^ in factum ; and that equi^ requires, that 

zioaiomtiisfeoerinL 8inaat«m utiles, licen- compensation dionld likewise he lAaSae, in 
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§ 270. The mixing together of things solid or dry {cammixtioY ^^ ^^ 
things liquid {can/wio) which belong to different owners, has no effect 
upon their rights in the things, if the latter can be separated. 

If on the other hand such separation is not practicable, then : 

1. The former proprietors of the things now connected will be joint 
owners of the whole, whenever the mixture has been made with the 
consent of both parties, or by accident ; or whenever things homoge 
neous in their nature have been mixed by one of the parties without 
the consent of the other.^ 

2. The cammixer of homogeneous things will become owner only in 
the single case where he has mixed with his own the money which he 
has received in payment or as a loan.' 

The commixer who without the otherparty's consent tran^rms things 
heterogeneous in their nature, by mixing them into a new species, 
does indeed acquire the ownership ; still as this is not a case of com- 
mixture, but of specification,^ the principles that apply to the latter 
most decide here also. R. 

cases wbere the ftdjiuction is prodnced by natariB est, ita confasun est atqne oommix- 

nstttrml events. tnm, at deduci et separari non possit, non to- 

(a) The later Jurists imderBtand by mt«cere torn, sed pro parte esse vindicandom.' Ut- 

or eommitcert cimy the mixing of dry thines, pnta meom et taam argentnm in masaam re- 

and bvo^vniZere only the mixing owt^tVu; dactam est; erit nobis commune, et unns- 

but the Romans naed these terms promis- qaisqne pro rata ponderisi ^ood in massa 

cnoaaly. fr. 3. $ 2. fr. 5 pr. $ 1.- D. 6. 1. (quoted habemns, vindicabimus, etsi incertom sit, 

in next note.) — fr. 7. $ 8. D. 41. 1. — Buck- quantum quisque ponderis in massa liabeat" 

hoUz, Versnche. No. 10. {c) fr. 78. D. 46. 3. (Javolenus) '* Si alien! 

lb) $88. J. 2.1. — ^fr.S. pr. D.6.1. (Ulpianus) nnnuniinscio vel invito domino soluti aont, 

" idem Pomponios scnbit: ^SifrumerUum manentejua, cajos fuerunt : si mixti ettent 

diuorum non vcluntate eorum eonfusum tU, ita^ wt dtBcerni nonpossent, ejus fieri qui ae- 

etympetit singulis in rem actio in id, in quan- apit, in libris Gaii scriptum est ; ita ut actio 

turn paret in iilo aeervo wuum cujusque esse.* domino cum eo, qoi dediaset, f orti compete- 

Quodn voluntate eorum commixta sunt, ret" — Gomp. fr. 11. $ 2. D. 12. 1. 

tunc communicata videbuntur, et erit com- {d) fr. 5. 6 1. D. 6. 1. (Ulpianns) " Idem 

muni dividundo eutio." — $ 27. J. 2. 1. — fr. 7. [PomponiusJ scribit : ' Si ex melle meo et 

^ 8. 9. D. 41. 1. — ^fr. 3. f 2. D. 6. 1. (Idem) vino tuo factum sit mulsum, quosdam existi- 

** Pomponins ecribit: ' Si qoid, quod ^usdem masae, id quoque communicari.' Sed puto 

* For the sake of preserving simplicity, where there is no real ground for distinction, 
the Editor, instead of treating of commtxtio and eonfusio separately, as is done by our 
Author, has endeavoured to combine the rules conunon to them both — a mode which 
10 pursued by Thibaut and others. 

vVe will take this opportanity to note the distinction between spectfieatiOf adjundio, 
eammixtiOf and confusio. Specification is the acquisition of ownership in a new 
specieB, produced by changing the form of a thing belonging to another, and espe- 
cially by transforming another's rough materials into a new shape; hence it would 
certainly have been more reasonable to regard painting and writing as a sort of specifi- 
cation. Different from this is accession, hj means of which proper^ is acquired not in 
conaequenceof anew form given to the thmg, but in consequence of the connexion into 
-which one thing is brought with another. The distinctions between a4j*nctio^ commix- 
tio, and confusio, are these : adjunction produces a connected, solid whole (e. g. the 
-welding on of another's iron to one's own steam-engine); confusion likewise prodncea 
a connected whole, which however is fluid *, and lastly, commixture produces a whole 
which is not fluid, and whose particles are not united. 
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D, AdjudieaHo, 

§ 271. Adjudication or the adjudging of the ownership of a thing by 
a court, takes place in the three actions for partition, viz. the judicium 
familia herciscuTidcR (action for the partition of an inheritance), com^ 
muni dividundo (action for the partition of joint property or other real 
rights), and Jinium regundorum (action for settling disputed boun- 
daries). In these actions the judge has the right to adjudge to one 
or the other co-heir or part-owner the exclusive proprietorship of a 
thing hitherto held in common ; and his judgment transfers iptojure the 
property in the thing adjudged,' provided the latter has heretofore 
actually been the joint property of the litigants, and has not belonged 
say to a third person.^ * 

♦ E. TradiHo. 

1. ItflNatare. 

§ 272. Ddivery (traditio),* as a mode of acquiring property, rests cd 
the principle, that the right of property is transferred to a person, by the 
owner's giving up the possession of the thing, with the intention of 
transferring to the receiver the ownership of the same,^ and by the 
receiver's taking the possession with the intention of acquiring the 
ownership.* 

Terias, at ct ipae significat, ejus polios eaae. Inter aliot acta et judietda aUii non noeetU. 

qai fecit, quouiam speciem pristiuam non re- — Cod. 7. 60. 

tineu Sed si plambnm cam argento mixtom {c) Dondli Comm. jar. civ. Lib. 4. c. 15-20. 

sit, qaia deduci potest, nee communicabitar, — Oetterdtng, Eigentnum. ( 20-93. — GUnA, 

nee commoni dividando agetar (qoia separari Comm. Vol. 6. p. 580-583. 

Sotest), agetar aatem in rem actione. ^ t)ed si (d) const. 3J. G. S. 3. " Traditiombu$ et 
edaci, inqait, non posdit, atpata si aes et uiucapionibus dominia rerom, noh hudis- 
aoram mixtom faerii, pro parte esse vindi- pactis transferontar." An exception is made 
candum. Nee qaaqaam erit dicendam, quod bv manv Jarists with respect to churches^ 
in mulso dictam est, quia atraqoe materia, coaritabfe institutions, and municipal com- 
etsi confosa, manet tamen." — fr. 12. $ I. D. munities; but the opinion that these cor- 
41. 1.—^ 25. J. 2. 1. porate bodies acquire the property witboat 
(a) ulpian, XIX. 16. " Adjadicatione its delivery, is not supported by const. 23. 
dommia nancissimur per tbrmulam familia ^1. C. 1. 1. to whidb th^ refer. — ThiAaut 
BKRCiscuND JC, quiB locum habct inter cohx> in the Archiv Civ. Prax. VoL 20. p. 1. 
RJCDES; et per formulam communi dividun- (e) fr. 55. D. 44, 7. (Javolenus) "In om- 
Do. coi locud est inter socios ; et per forma- nibos rebos, que dominium transferont, con- 
lam FiNiUH REGUNDORUM, quffl est inter VI- currat oportet affcctus ex utraque parte con- 
ciNOS. Nam si judex aui ex heredibus aut trahentium. Nam sive ea venditio, sive do- 
sociis aut vicinis rem aliquam adjudicaverit, natio, siveconductlo, sive quelibet alia causa 
statim illi acquiritur, sive mancipi sive nee contrahendi sit, nisi animus utriusque con- 
mancipi sit"— $ 4-7. J. 4. 17.— const. 3. C.3. 37. senlit, perduci ad efiectum id, quod incfaoa* 
{b) IT. 17. D. 41. 3. According to the rule : tur, non potesL" 



* As a general rule, the judicial decision gives to the successful party in the soit no 
real right in the thing adjudged to him, but only a personal right against the defeated 
party. It is only in the three proceedings for partition, above enumerated, that the 
rule suflers an exception, as the judgment establishes here a right of ownership for the 
party to whom it is atj^udged. Hence the decision in this case is termed adjudication 
instead of senientia. 
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2. Its Reqtiisites. 

§ 273. In order to effect a transfer of the right of property to another, 
it is requisite on the part of the deliverer that he should be the actual 
proprietor of the thing, and have the right of free disposal of the same. 
Accordingly an alienation and delivery undertaken by a non-dominus, 
does not effect a right of ownership on the part of the receiver ;« still 
it will produce this effect, in case the alienator on his part should after- 
wards acquire the right of property,^ or should for a special reason be 
entitled to alienate the thing belonging to another.® An alienation and 
delivery, on the contrary, although performed by the actual proprietor 
of the thing, is and continues to be of none effect and altogether 
invalid, if he has not the right to dispose of the same.^ 

§ 274. Moreover, to effect the transfer of property to another, there 
must be ^jtLsta causa* in accordance with which the delivery may take 
place / that is, it must be preceded by a legal transaction which gives 
the receiver a right to claim the ownership of the thing,' or by some 

[a) According to the principle laid down tbe ward is not allowed to sell things be- 
by Ulpian in fr. 54. D. 50. 17. " Nemo plas longing to him, without his tutor's author!^ 
juris ad alium transforre potest, qnam ipso {stTie tulorU auctoritate). $ 2. J. ibid. — fr. o. 
haberet."— fr. 20. pr. D. 41. 1. He to whom D. 45. 1. 

a thing is transferred by a non-domi- fe) 2?o«rf/« Comm. jur. civ. Lib. 4. c.l6. — 
nas, acquires a possessio ad usucapionem Tvarn^^iV in the Arch iv Civ. Frax. Vol.6. 
^iroyxdeahe is in bona fide. An exception p.lll. — j!?cXtpe/7pc,Ilom.Priv.R.VoL2, J242. 
to this rule is made in regard to the ruling — ^rr/j^r/, ErOrterungen.Divis.I.p.23. 
prince and his consort ; smce their gran- (/) Wherever such jiula causa is want- 
tee acquires directly the right of property ing, tradition does not transfer the right of 
in things belonging to third persons, whose ownership, fr. 31. pr. D. 41. 1. (Paulus) 
only remedy is an action against the fitcus " Nunquam nuda traditio transfcrt domini^ 
to be instituted within four years. ( 14. J. 2. 6. um, sed ita, n venditio aut aliqua iusta 
~-const3. C. 7.37. — jSVu^erf, ErOrterungcn. causa preeeetserit, propter quam traditio se- 
Divis. II. p. 21. — Rosshirt, Gemeincs Deut- queretur." 
flchcs Civitrecht. VoL 2. p. 251. {g) In the case of a contract of sale how- 

(b) fr. 42. D. 41. 3. At the same time the ever, the purchaser does not acquire the right 
alienator, in case he himself attempts to vin- of property by mere tradition, unless ne 
dicate the thin?, would be defeated by the ex- has paid the price or bought upon credit. 
eepiio rei vcnmta e£ tradita. fr. 1. pr. fr. 2. J 41. J. 2. 1. — rr. 19. D. 18. 1. (Pomponius) 
D. 21. 3.— fr. 72. D. 6. 1.— fr. IT. D. 21. 2. " Xiuod vendidi [ct tradidi] non aliter fit ac- 

{c) pr. J. 2. 8. ** Accidit aliquando, ut, qui cipientis, qiiam »t aut j)rettum nobis solutum 

dominus non sit, alienaodiB rei potcstatem sit, aut satis eo nomine factum, vel etiam 

habeat ; *' for instance the mortgagee or fidem' habucrimus emtori sine ulla satisfac- 

pawuee. — J 1. J. ibid. fr. 46. D. 41. 1 . (Ulpia- tione." — fr. 53. D. ibid. (Gains) •* Ut res em- 

nus) " Kon est novum, ut qui dominium non toris fiat, nihil interest, utrum solutum sit 

habeat, alii dominium pnebeat Nam et ere- pretiiim, an eo nomine fidejussor dolus sit. 

ditor pignus vendendo causam dominii pne- Q^uod autem de fidejnssore diximus, plenins 

Stat, quam ipse non habuit."— <x>n8t. 5. C. 8. acceptnm est : quahbet ralione ||<t]) venditori 

la. " dnum res, ous necdum in bonis debi- depretio salisfactum et/, veluticxpromissore 

toris est, pignori data ab eo, postea in bonis aut pignore date, perinde sit ac si prctium 

ejus esse incipiat, ordinariam quidem actio- solutum esset" — ^fr. 5. $ 18. D. 14. 4. (Ulpi- 

ncm super pignore non competere, mani- anus) " Sed si dedi mercem meam venden- 

festam est, sed tamen aaquitatem fkcere, ut dam, et exslat, videomus, nc iuiquum sit, in 

facile utilis persecutio excmplo pignoratitim tributum me vocari 7 Et si quidem in ere- 

detur." ditum ei abiit, tributto locum habebit ; enim- 

{d) pr. J. 2. 8. " Et contra (accidit aliquan- vero si non abiit, quia res vendita non alias 

do), nt qni dominus sit, alienare non possit." desinunt esse mere, quamvis vendidero, nisi 

Thus e. g. the husband is not entitled to alien- eere soluto, velfidejussore dato, vel alias satit- 

ate the fundus docalis, even although his wife facto, diccndum erit, vindicare me posse." — 

consents that he should do so ; in like maimer fr. 11. $ 3. D. 19. 1. 
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Other fact expressive of the grantor's intention to transfer the owner- 
ship of the thing to the other .' All that is requiied, therefore, is that 
both the grantor and the* receiver should at the time of the delivery act 
with this intention ; and hence it is of no consequence, as far as the trans- 
fer is concerned, whether or not both the parties had the same causa in 
mind,^ or whether or not the agreement itself— or in a contract of sale 
the credit g^ven — ^was obtained by fraud/ 

3« Mode of Fedbnnaace.' 

§ 275. The object of delivery is, to convey to the receiver the domi- 
nion over the thing, i. e. to enable him to exercise juridical power 
over the thing by affording him the physical power over it. Hence it 
follows that the delivery must be considered as complete, as soon as the 
receiver is enabled to exercise physical power over the thing. The 
manner in which this is done is entirely immaterial in a juridical point 
of view (§ 240). Accordingly delivery is effected,^ 1. when the 
grantor places the moveable thing in the hand of him who is to receive 

(a) For inatanoe : $ 40. 46. J. S. 1.— fr. 9. rii, licet eandietume tenetUuTt iiunen ddi ex- 
$ 7. D. 41. 1. (Ghiias) *' Hoc amplios inter- eeptione utipoUrit, quia aeeundum valunta- 
dxim et in inoertam personam oollata volan- <m dantis nummi tuni conaunUi. $ 1. 6i 
taa domini tranafiert rei proprietatem, at ecce ego qnasi deponena tibi dedero, tn qnaai naa- 
qui miarilia jactat in vnlgos ; ignorat enim, toam accipias, nee depoaitom, nee nrainnm 
quid eonun qnisqne exoeptaros sit* et tamen eat. Idem eat, et si ta qoaai mataam. pecn> 
quia volt, qnod qoisqne exceperit, ejaa ease, niam dedena, ego qoaai commodatom oaten- 
Btatim earn dominom efflcit." — fr. 5. ^ 1. D. dendi gratia aocepL Bed in utroqae can 
41. 7. (Fomponioa) " Id quod quis pro de- consunUig nummit, eondicUoni tine doti «a> 
rdieto /utbuerit, coniinuo mewm. JU^ aicati ceptione ioeu» erit." See on both these pas- 
cam qaia sa aparaerit ant avea emiaerit; aagea Regenbrechl, Comm. ad L. 36. D. de 
qnamvia enim incerts peraonoe Yolaerit eaa acquirendo rerom dominio et L. 18. D. de 
eaae, tamen eioa fient, cai caaoa talerit |[qai reboa crcditia. Berlin, 1820w — Glkek, Comm. 
eaa aaataleritJl , easque quum qui* pro de- VoL 4. p. 152. Vol. B. p. 121. — TkibatU, 
relicto habeat, timul itUelligUur volui*u SyateuL 7th Ed. $ 301-304. 
oZici^W /Eeri."— fr. 3. $ 1. D. 44. 7. (Pan- (c) fr. 11. $ 5. D. 19. 1. (TJlpianiu) "Si 
loa) " Non aatia aatem eat, dantia esae qjona vir^nem ae emere pataaaet, qanm ma- 
nommoa et fieri accipientia> at obligatio her veniaaet, et acient errare eum venditor 
naacator, aed etiam hoc animo dart et ac- pastut $U, redhibitionem qaidem ex canaa 
dpi, ut obligatio eonstituatur. Itaqae ai non ease, veramtamen ex emto oompeteie 
quia pecaniam aaam donandi cauaa dederit actionem ad reaolvendam emtionem, at pie- 
mihi, qaanqaam et donantia foerit, et mea tie reatitato mulier reddatnr." — conaL 10. G. 
fiat, tamen non obligabor ei, quia non hoc 4. 44. " Doloa emtoria qualitate facti, non 
inter noa actum eat" qaantitate pretii asatimatar. Ctuem ai faerit 

{b) fr. 36. D. 41. 1. (Jolianaa) " Com in inlerceaaiase probatom, non adveraoa earn, 

corput quidem, quod tradUur, oonaentiamaa, in qaem emtor dominiam tranatulit, rei vin- 

in cansu vtro diaaentiamaa, non ammadverto, dicatio venditori, aed contra illam, cam qao 

cor inefficax ait traditio ; velati ai ego credam, contraxerat, in integrum restitutto contpehL" 

me ex teatamento tibi obligatom eaae, at fan- fr. 13. $ 37. 28. D. 19. 1.— fr. 9. $ 3. D. 41. 1. 

dam tradam, ta exiadmea ex atipalata tibi — conat. 5. 10. G. 4. 44. See alao tf . 4. $ 27-32. 

eamdeberL Nam etai pecaniam numeratam D. 44. 4. — HeiMC and Cropp, Jariat. Abh. 

tibitradam donandi gratia, la eam qoaai ere- Vol. 2. p. ^l.—Francke in £e Archiv Civ. 

ditam accipiaa, conatat, proprietatem tid te Frax. VoL 16. p. 428. — Weber, Beitrfige za 

iransire, nee impedimetUo Mte, quod circa der Lehie vonKlagenondEinreden. No.l. 

causam dandi atque cuximendi ditsenseri- p. 84. 

miM."— fr. 18. D. 12. 1. (Ulpianoa) " Si ego {d) Altboagh the principlea applicable to 

pecaniam tibi qaaai donatarua dedero, ta the apprehenaion of poaaeasion aiated above 

qoaai mataam accipiaa, Jalianaa acribit, do- (} 240) aie eaaentially the aame aa thoae 

nationem non eaae. Bed anmataaait? yi- which apply to the apprehenaion of property, 

dendam. £t pato, nee mataam eaae, fnagia- vet for ue aake of gxeaier plainnesa we vrul 

que nummoa accipientia nonJUri, quutn alia follow oar Aothor in recapitulating them 

opimone accepertt, Quare ai eoa coiMuinie- here. 
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it ; 2. when the gntntor conducts him to the piece ofland, or merely showy 
it to him from its vicinity or from a distance, at the same time declaring 
that he means to convey to him the possession of the same;' 3* when he 
lays down the moveable thing before the receiver, or upon hi» order in 
his bouse {longa vutnu);^ 4, "^hen the grantor gives the thing to an^ 
ther, to whom the receiver wishes to have it given (brevi manw) /« 5. when 
he who already holds possession of the thing in the name of another w 
from tkjusia cauia enabled to continue the possession as proprietor, so 
that a giving and returning are unnecessary;' which eompendiooa 
delivery is now likewise termed a traditio brevi manu (§ 247) ; 6. when 
vice versa the former proprietor continues to possess in the name of 
another the thing which he possessed before in his own right ; a ease 
which, as we have stated above (§ 247), is now called a constitutum po$» 
eeuoriwm;* and, 7. when instead of handing over the thing itself, the 
delivery is made by giving up to the receiver that which enables him to 
take physical possession of the thing, as e» g. the key of the enclosure 
in which it is contained/ The modem jurists commonly see in this only 
a symbol of the thing to be given up ; and hence they extend this mode 
of delivery, which they term traditio symbcUca^ also to other signs repre* 
sentative of the thing.' * 

{a) fr. ISi^ 3. D. 4t.2. (Celsosj "Si ven> rem apud se deporitain, vol mbi commodap 

ditorem, cjaod emerimy deponere in mea do- tam emerit, vel pignori sibi datam: pro trt^ 

mo JQsscnm, possidere me certam esu qaan- dila erii accifnenda, si post emttonetn eamd 

qoam id nemo duni atligerit ; autnvictnutn eum remansU." — h.9. \ 5. D. 41. 1. (eeo 

fnihifiindum merceUum venditor ex mea lurre above, p. 250. note a.)—^ 44. J. 2. Iw— fr. 9. $ 9. 

demonxtrel, veuniamque se possesgionem tra- D. 12. ] . (Idem) " Depoeai apad te decem, ^00- 

dere dicat, non minus possidero ccBpi, qaam tea permfisi tibi nti ; Norva ct ProcnluB : ctiam 

si pcdem finibas intuUsscm." — fr 1. 6 21, D. anteqnam movcantur, oondicere quasi mutaa 

ibid. tibi h»c poHse, aiont. Et est venim, nt et 

{d) fr. 79. D. 46. 3. (Bee above, p. 248. Marcello videtur : animo enim coDpit poari* 

note /.) — fr. 18. (2. D. 41. 2. (See the pre* dere; ergo transit pericnlamad earn, quimn* 

ceding note.) tnam rogavit. et poterit ei condici." 

(c) fr.l5. D.12. 1. (Ulpianus) "Singnlaria (e) const. 2B. C. 8. 54.— const. 35. ( 5. C 

quoedam reoep^a sunt circa peMcnniam credi- ibid. — fr. 18. pr. D. 41. 2. (See above, p. 240. 

tam. Nam si tibi dcbitorem meam jasscro note b.) — fr. 77. D. 6. 1. 

dare pecuniam, obligaris mihi, qnamvis meos (/) $ 45. J. 2. 1. — fr. 9. $ 6. D. 41. 1. (Gaio^' 

nuinmos non acce^ris. Clnod igitor in dua- " Item si qvis mcrces m horreo repositas ven- 

boB personis recipitor, hoc et in eadem per- didcrit, simal atque claves barrel tradiderit 

flona reeipiendum est, nt, cnm ex caasa man- emtori, transfert proprietatom merciom ad 

' dati pecnniam mihi debcas, etconvcnerit, at emtorem." — fr. 1. ^ 21. in fin. D. 41. 2. (See 

crediti nomine oam retineas, videalurmihi above, p. 248. note/.)— fr. 74. D. 18. 1. (quoted 

datapecunia, eta me ad teprofectct." — fr. 43. above, p. 248. note h.) 

A 1. D. 23. 3.— fr. 3. $ 12. D. 24. 1.— fr. 1. $ 21. (e) Schmalz, Handb. dee Rom. Privat- 

fc. 41. 2. (See above, p. 248. note/.)— fr. 11. recbts. Konigsberg, 1801. 6 199.— Gester- 

pr. D.6. 2. ding^, Bigenthom. p, 154^ — Saoigny, 1. c. p. 

{d) fr. 9. $ 1. D. 6. 2. (Ulpianus) " Si qnis 208. 

._ — — — - — — — ■ . 10 

** According to the common law of Germany, the Roman priiiciples of tradition ars 
in force at the present day, even with respect to ther transferring of lands. In nMMt 
Genxian states, nowever, there are particular laws which, for the purpose of secnrinff 
the taxes, mortgages, and feudal or manorial burdens on land, require publicity of 
transfer, and to this end also the co-operation of the proper court {forum rei sita); 
which, for the sake of preserN'ing the regularity of title, enters the transfer in the pobuc 
registry of conveyances. This act before the court is termed investiture (vestitnra, i. e. 
a iormal investing with the possession). The principles of investiture are so different in 
the several states of Germany, that in some of mem the transfer is not regarded as coi» 

19 
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F, Prescriplion.* 
I. Its Nature and Kinds. 

• § 276. Prescription {prcuaiptio acquititivaY is that mode of acquisi- 
tion whereby one becomea proprietor of a thing on the ground that he 

(a) ^atttii, IL 41-61.— C//ptan, XIX. 8.— 2.6.— Wg.4 1.3-10.— Cod.7. 26-40.— Nov. M. 
JP«u/«e9. Y. 3.— Cod. Tlieodo0. IV. 13.— Inst c. 24. Nov. 119. c. 7. Not. 131. c^.—Cujacu 

plete until suoh investiture has taken place ; while in others the omission of it is attended 
merely wiih certain pr^udicial effects, and does not hinder the transfer of land by sim- 
ple tradition. 

* Some remarks have already been made (Editor^s note to $ 202) respecting extinctive 
prescription. It is proper, therefore, that we should also devote some attention to oc- 
^isitive prescription. 

With the exception of acquisition by immemorial f)08sc8sion, the acquisition of pro- 
perty by prescriptioii was onginall}r unknown to the German law ; for the earlier traoes 
which it contains of a term consisting of a year and a day, after the expiration of 
which the claims of all others were excluded, has reference only to the limitation of 
actions: hence it was not until the diffusion of tlie Roman law that acquisitive prescrifv 
tion became general in Germany. Among the Romans, on the contrary, we find this 
title of acquisition reco^ised in the earliest times. To the better understanding of 
this doctrine therefore it will be well to make here a few historical obser%'ations, and 
especially to show in what the utueapio, the pratrriptio longi temporis acqui^iva^ 
and the prascriptio aciionum consisted; for then it will bo easy for the reader to 
separate the historical from the practical, and to comprehend the disdnction that is still 
observed between ordinary and extraordinary prescription. Usucapio was brought 
by the Twelve Tables into the closest conuexion with the jvs QiUrUiuvi^ so that it 
had effect only for Roman citizens: a non* Roman could not make use of it (" Advernu 
kostem aterna nuctoritat csto'* — ^and every peregrinus was originally considered as 
a hoitis) ; accordingly it gave quirital ownership to the usncapient, and applied only to 
things subject to such ownership (and not e. g. to landd in the provinces). The time 
which it required was very short, viz. a posssession of only two years fur lands, and of 
but one year for moveable things. The prescriptive possession was termed usies : and 
the prescription itself, tuua auetorilcu or usueapiot or even simply u«ii«. The general 
object of the Romaii law in establishing the usucapio was, according to Gaius, " ne 
rerum dominia diutiusin incerto essent." 

By degrees however there was formed, after the analogy of usucapio, a prescription 
resting on the preetorianlaw, viz. the longi temporis potsessio t. pntscripHo, It owed 
its origin to the necessities of private intercourse and to the harsh and unreasonable 
effects of usucapio, which proceeded from its restricted nature with respect both to 
persons and things. For as the provinces increased, the protection of the possession of 
provincial lands held b^ strangers as well as Romans, must have become indispensable. 
He therefore who, during a long time — per longum tempua (afterwards for tea and inter 
mbsentes for twenty years) — liad held uninterrupted possession of a piece of land in a 
province bona fide et junto tituloy received for his protection an exception {prtBscripHo), 
1. e. the right to protect himself, by an appeal to his long coutinueu possession, against 
claims of ownership raised by others. Afterwards even an action was granted to him, viz. 
the Publiciana actio, to enforce his rights dming the term of prescription against a third 
possessor who held by a weaker right; and the rci vindicatio fdilis to enforce the same 
after the expiration of the term, he being Uien regarded as dominus bmitariMS, 
against every third possessor. This two-fold kind of property, as also of property actions 
and prescription {dominium quirilale and bonitarium, rei vindicatio and PHbliciana 
in rem actio, usucapio and longi temporis prascriptio) continued to exist after the 
close of the republic, and under the emperors down to tiie time of Justiuian. The 
requisites of the longi temporis prascriptio agree in general with tliose of nsucanio; 
thus they were likewise, bona fides, Justus titulns, and continua possessio (the dura- 
tion of which was afterwards fixed under the emperors at ten and inter absmtes at 
twenty years). The effect of this prescription originally consisted only in producing an 
exception (and prascriptio originally means exception; oomp. $ 207). The pribci- 
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has for a long time possessed it as bis ovm«" Tbis, according to the 

laWof Justinian and the present common law of Germany, is either 

Coimn. ad tit Dig. de twacapionibiu. In his of all the later work* on the aabiect, and it is 

works. Vol. 1 .—Donelli Ccinin. jur. civ. Lib. to it that oar citations of " Unierholuier, Ver- 

5. cap. 4. 14-31. Lib, 11. c. 11. 12. — Rave do jahmng" refer. — Geaterding, £igenthiim. 

proBacriptione. Jena, 1766. The latest (4th) $ Z9,—BaIlhorn» Uebcr dominiam. p. 233. — 
edition published by Eichmann. Halle. 1790. Dupont, Diss, de prsacriptionibus aecnndam 

— Tkibaulf Ueber Besitz ^nd Veijahmng. hodiemict Rananijoria prsecepta. Liege, 

Jena, 1802. — Dahdow, Ueber die Vcrjahmng. 1823. — Engelbach, Ueber die Usucapbn aur 

SVoIa Halle, 1805. 1807.— J./?, lye/deusu- Zeit der XII Tafeln.^ Marbnrg, 1828.— 

capioDC et prnMcripUone aecandom principia MeinkartU, Die uaacapibtud'prsflcriptb dea 

juris Romani. Leyden, 1810.— Xori, Theorie Rum. Rechts. Stattgart, 1832. (Reviewed 

der Vegahrung. (According t<i the German in the Leipsic Lit. Zeit. for 1837. Nos. 52 

common and daxon laws). Leipsic, 1811.^- and 53.) — lianuiaux, Die osacapie ond lonsi 

l^n/cr/M)/z»<«r, Die Lehre von der Verjahning temporis proescriptio. Giesscn, 1835. (Hallo 

darch fortgesetzten Besitz. Breslaa, 1915. Lit Zeit. for 1836. No. 126. p. 387.)-^JW^ 

— Unterholzner, Entwickelung der gesamm- ienbruch, Lehrbuch der Fand. $ 261, note 9. 
ten VcrjiLhrungslehre (The doctrine of pre- (a) fr. 3. D. 41. 3". (Modestinns) " Usuea- 

teriptioH, acccraing to the German common pio est adjectio domimi per continoationem 

law). 2 Vols. Leipsic, 1828. This is the best possesslonis temporis lege definiti." 



plefi applying to prateri^tio were entirely distinct fix)m tho«e to which utucapio was 
subjected. The latter, tor instance^ was iuterrapted only by an actual loss of posses- 
•ioD, and not by tiie bringing of an action; and moreover it was held to be eompleted 
on the beginning of tbo last day (*' vlUmua dies eaptus pro jam evmpleio habetur"). 
The principal distinetion, however, naturally consisted iu tlie difference of time required 
for the acquisition of property. 

Under the emperow Houoriusand Theodosius the younger (const. 3, C^7. 39.) there 
arose a new kind of prescription, viz. tlie limitation of actions. It is true that already 
before their time, a lew actions, especially pnetoriao actions (acUones temporales), had 
been limited, i. e. confined to a certain term; but the general rula was, that all actions 
were perpetual {actiones perpctva). The emperors Honorins and Theodosius, however, 
while they retained the actionea temporalea with their old term of prescription, intro- 
duced for all other actions (for all acttoncs perpefme), real as well as personal, a term 
of prescription of thirty years, which was extended by Anastasius fur ceitain cases (as 
e. g. for state and church property) to fotty year^ ((;oust. 4. C. 7. 39.). As the actions 
for enforcing tlte right of propei-ty were thus also subjected to limitation, thejuridi* 
Gal possessor after the lapse of theii' term could defeat tlie proprietor by means of the 
exceplio extinct<B aetionia;. although he could not ac(^uire the proper^ itself, when 
his possessiou was defective with regard to either requisite ntlongi temporis prascrvp^ 
tiOf and consequently could not vindicate the thing iu case it had come mto the posses* 
sion of a third party. 

Down to the time of JuBtiiiiau, the distmction between civil-Iaw, and pnctorian pre^ 
Bcription still nominally sumved ; but when ho abolished the distinction between quin- 
tal and bonitary ownership (as he did by const, un. C. 4. 25.), the peculiar legal principles 
which had previously been applied to the prescription of provincial landed property, 
lost their practical vsilue. Iu order therefore to establish a uniformity in the doctrine of 
prescription, Jusdnian blended the two kinds of prescription into one^ tinder the name 
of longi temporis praseriptio. Its conditions were these, that the prescriber must 
have acquired the juridical possession of a thing captable of prescription, in good lailh 
and by virtue of a legal title, and must have held it^ duriug a cerAin time (viz. for 
moveables during three yean, and for inunoveables during ten and inter absenUs during 
twen^ years) iu uninterrupted juridical possession. Justinian, who gives his ordw 
nance (const, uu. C. 7. 31.) tlie heading, "<£« uaueapione transformawdaf^* evidently, 
merged uaueapio in the longi temporis prteacriptio ; consequently the principles of 
the mtter must always decide in cases of lioubt, and the eitpressions uauenpio, usueo'. 
perCf &c. which are of frequent occurrence in the Corpus Jurist and still at the present 
day are often used by civilians, must not be allowed to nuslead us into emir. In 
conaequence of this Uendiog together of prescription and usocapio, the former was Ihei^ 
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iprdinary prescription {tumeapio oxhmgi iemporu fouemio ^. preucripHo), 
whick is completed in 3» 10, or 20 years f or atraordmary, which is 
either limited to a certain peiiod of time {jprcucriptio 30 m^ 40 annonim^ 
caBed prcBscriptio longi^mi temparis), or is not, as immemorial prescrip- 
tion (praacnpti» immemorialis).^ 

II. General Requisitei. 

§ 277. The following are the general requisites for all kinds of pre- 
scription : 

1. The prescriher must continue uninterruptedly in juridical pos^ 
session of the thing he wishes to acquire as his own (caiUiHua pataetno),^ 
An interruption of possession (juurpatio) occurs either when the pos- 
session is actually lost (usurpatio naturalit);^ or when an action is 

{a) This arofle fiom tke ancievt civil vsa- doctriae under the term prmacriptio, and dia> 
capio and the pretorian lon^i temporis pFOB«t tin^iah between the two following kinds : 
•criptio beitiffanited by Justinian in his con^ 1. acquisitive prescription of property and 
un. C. 7. 31. in sach a manner that there was servitudes (among the Romans called «u«kw- 
no longer any distinction between them. The pio s. lon^ temporis possessio) ; 2. extinctive 
ancieat usitcapio of the ciril law (asos auc- prescription of servitudes and of other simi- 
toritas) and the pnetorian /oi»^t /«m/iort« pr<B- far rignuby non-naer, as well as <^ action* 
sm;?^ as Dr. Rosshirt here remarks, were by limitation. — Ruff, Diss, de differentia 
Ibnnded and developed on ontirclv different prsscriptionis. HeTmstedt, 1800. — Pfeiffer, 
principles. Jastinian combined both these Verm. Aafs. No. 7. — Tkihaut^ 1. c. $ 3. — {/it- 
institutions into one, bat in so doin^ ho did terhotzner^ Verjahrangslehre. Vol. 1. $ 3. 3. 
not expressly declare which was tobensfli- [c) fr. 95. D. 41. 3. (Licinins Aafinos) 
milated to the otlier, or in other words which '* 8ine posscssione nsncapio oontin^re non. 




time folfowed the principles of praicriptio § 183. 

floleiy, and that Jastinian expressed his in- {d] fr. 3. D. 41. X (Paolns) ** Usurpatio 

tcntion to nnite utticapio to prtescriplio, est usucapio7iis inlerruptio. Oratorosaatem 

it seems clear that the pnnciplos which apply nsncapionem frcqaentem asom vocant."— 

to praescripiio most be preferred before those fr. 5. ibid. (Gains) ** Naluraliter irUerrum' 

on which usneapio was foanded. Fritz in pitur possesnio, cum quis de poisessione n 

the Z. f. Civ. R. a. Proc. Vol. 3. p. 435 seqq. dejieitnr, vel alieui res eripitur ; qoo casa 

Another opinion is maintained by Wenifig; non adversns earn tantnm, qui eripit, intcr- 

Sysiem. $ 130. — GOgchen, 1. c. p. 116. and mmpiturpossessio, sed adversas omucs. Nee 

Jiameaux in his treatise cited p. 291. note a. eo casn quidquam interest, is qni usurpave- 

{b) Modem jorists commonly treat of this rit, dominos sit, nee ne. Ac ne illud quidem 



granted with respect to all lands, and completed in ten, and inter absentes in twenty 
years, while with respect to oiovcable thiiigB its completion required only three years ; 
the arcrfsto temporis was transferred even to the prescription of moveables; and in 
accordancd with all this, after the completion of the prescription, the possessor had not 
merely an exceyiio as iormerly, but the trne ownership ana a rei vindicatio. 

As, however. Jastinian considered himself bound to protect a long continued posses- 
sion, in cases where the thing was incapable ofthe'lonfri temporis prteseriptio, or wherD 
the prescriber was not in condition to prove a, Justus titnlus or bona fides, he intniduced 
a new kind of prescription, viz. the extraordinary prescription of thirty years {longi^ 
«tmt temporis prtescriptio), by erecting an acquisitive on the ground of the cxtinctrrs 
prescription. For the possedsor obtained now even a vindicatio against every third 
person, while hitherto he had been protected against the proprietor's action merely by 
«n ezeeplio prwacriptionis, and was entirely defenceless in case he lost the 
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instituted sgaiost the poesessor," or, in caae of bis absence, wbes a 
protest IS entered against his right (usurpatio cimUsy^ In cases of civil 
usurpation, however, the interruption is effective only with respect to 
him who has brought the action or entered the protest; and accordingly 
the prescription continues its course undisturbed in relation to every 
other person.' 

2. The possession must be a bona fidd 'potuano^ and must bav^e 
lasted a certain time/ As regards the computation of the time of pos- 

intercst, pro soo qnuqae possideat, an ex la- peratiB posaesBionis spectari qportet Q-oaie 

crativa caosa." — UrUerkolzner, \, c. Vol. 1. b\ eo tempore redhibeatur homo, quo emtor 

^ 122-130. VoL 9. $ 186. — Reinhardl, 1. c. $eil alienum ette, tuueapio non eoniingii, 

p. 174. — Savifpiy, oeaitz. 4th £d. Pv233. — qaamviij ante, quam vcnderet, in ea causa 

UnierhoIzner,\.c. Vol. 1. $49.50. — Tkibaut merit, nt nsocaperet. Idem juris estineo, 

in the Archiv Civ. Frax. VoL 7. p. 20. and qui de fando dejectns, possessioDcm per in- 

Sintenn, ibid. Vol. 20. p. 75. terdlctum recmperaTit, sciens jam ahenum 

(a) const 10. C. 7. 32. " Nemo ambij^it, ease."— fr. 2. pr. D. ibid. (Paulas) " Pro 
possessionis dnplicem esse raiionem, aliam cmloro possidet, q>i revera emit, nee safficit, 
qnsB jore consistit, aliam qus corpora, atram- tantam m ea opinione esse earn, at pntet se 
que aatem ita demum esse legitimam, eum^ pro cmlore possidere, sed debet etiam sob- 
omnium advergariorum silentio et tacitur- esse causa emtioniK. Si tamen, existimana 
nUattJirmatur ; interpdUUione vero et con^ me debere, tibi ignoranti tradam, usncapiea. 
troversia progreata, non posse cum inldligi doare ergo, et si putem me vendidisse, et 
possessorem, qni licet possessionem corpore tradam, non capies usn7 Scilicet quia in 
toneat, tamen ex interposita contestatione et ceteris contractibos sufficit traditionis tempus. 
causa in judicium deducta super jure pos- Sic denique Hi sciens stipuler rem alicnam, 
aessionis vacillet ac dubitet"— const. 2. C. 7. nsacapiam. si, qaum traditur mibi, existimem 
33. " Longi temporis prcescriptto iis, qui illius c^sse ; (U in tmtione et illud tempns tn- 
bona fide acceptam possessionem et conti- spicitur, auo contrahitur ; if itur et bona fide 
ntiatam nee interruptam inquietudine litis emissedeoet, et possessionem bona fide adep- 
tenuerunt, solet patrocinari." — oonst. 10. ibid, tos esse." — ^fr. 15. ^ 2. D. 41. 3. Except where 
" Nee bona Jide possessiojtem adeptis longi he has acquired posse(»ion by purchase, in 
temporis prascrtptio j>ost moram litis con- which case he must have been m bona fide 
testata: compHefa projunt, qunm post motam at the time when the contract was made, ft, 
controversiam in praeteritum lestimctar." 48. D. 41. 3. fr. 2.. pr. D. 41. 4. The canon 
Comp.also:const l.C.7.33.— const.3. C.7. 40. law on the contrary requires him to have 
—const. 2. C. 3. 19.— See above, $ 203. and been in bona fide the whole time of prescript 
Kind, dosBstiones. 1st Bd. Vol. 4. c. 13. 2d tion. cap. 20. X. 2. 26. (See above, 6 202. 
Edr Vol. 3. c. 32. — Unterholzner, 1. c. Vol.2, note t.) " Unde oportet, at qui pro^scribit. in 
& \^.— Fritz in the Z. f. Civ. R. u. Proc. nulla temporis parte rei haneat conscientiam 
V ol. 3. p. 441. and BuchhoUz, Versuche. aliens." cap. 5. X. ibid. (See above, $ 202. 
No. p. note i.)— cap. 2. de reg. jur. in 6to. (5. 12.) 

(b) const. 2. 3. G. 7. 40. Jjihr in his Mag. " Possessor malcefidei olio tempore, non pra- 
Vol. 4. p. 379. scribit." 

Ic) fr. 18. D. 6; 1.— const. 2. 3. C. 7. 40. (e) Majansii Diss, de tempore ad nsncft- 

\a) Majansii Diss, de bona fide ad usuca- pionem statute; in Disputt. Vol. 2. No. 63. 

pionemrcquisita ; in Disputt Vol. 2. No. 62. — The term of prescription varies. In the or- 

Miillenikiei, Ueber die Natur des guten Olau- dinary prescription the time is computed a- 

bens bei der Veijahrung* Erlangcn, 1820. viliter, i. e. the term is considered to be oom- 

— Unterholzner, 1. c. Vol. 1. ^ 91-101. 117- plete at the commencement of its last day. 

121. Vol. 9. $ 178. 179. 185. The Roman law fr. 6. D. 41. 3. (Ulpianas) "In usucapiom- 

requires only that the party who prescribes bus non a momento ad momentnm, sed totum 

should have been in bona fide at the com- postremum diem eompuiamus." — fr. 7. ibid. 

fneneement of hb possession (Mala fides su- ridem) " Idcoquc qui bora sexta diei Ka- 

Serveniens non nocet). fr. 7. $ 4. D. 41 . 4. (Ju- lendarum Jasnariarum possidcre ccepit, hora 

anus) *' Q.ui bona fide alienum fundum emit, sexta noctis pridie Ralendas Januarias im- 

et possessionem ejus amisit, deinde eo tem- plot nwicapionem." -• fr. 31. ^ 1. D. ibid, 

pore apprehendit, quo scit rem alienam emse, (Fanlus) " In usucapionibus mcwilinm eontii- 

non eapiet lontfo temp>ore, quia initium se- nnum iempiu nnmeratar." — fr. 15. pr. D.44. 

eund<e possenswnis vitio non caret ; nee dis- 3. (Vennleius) *' In usucapione ita servatur, 

similin est ei, qui emtionis quidem tempore ut, etiam si minlmo momento novissimi diei 

Sntat fundum vcndentis esse, sed quum tra- possessa sit res, nihilominus repleatur am- 

itnr, scit alienum esse, duum enim semel capio, nee totus dies exigitnr aa eamlendum 

amisaa faerit possesaio, initiom rarsos reca- eonstitutum iempus," See above, ( 187. 
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ceBsion^ in case it baa changed hands daring the term of prescrip* 
tion, an aoceuio poisemonis $, iemporis may take place, i. e. the pre- 
flcriber in computing the term may bring into accoont the time for 
which his predecessor held the possession.* In cases of universal suc- 
cession, such aocessio passesnonis is imperative on the prescriber, i. e. 
the heir must allow this computation whether it be advantageous to 
him or not.^ In cases of singular succession, en the contrary, the 
accesno possessidMis depends on the prescriber's will ; i. e. the singular 
successor may make use of it when he finds it to his advantage, viz. 
when both his predecessor's and his own possession have the requisites 
of prescription. If his predecessor's possession be not qualified for pre- 
scription, it cannot benefit him ; but neither will it act to his prejudice, 
as it would in the case of a universal successor (an heir).* 

3. The thing must be capable of prescription. Things absolutely 
incapable of prescription, are, properly speaking, none but those 
which are altogether excluded from traffic,^ for the reason that they 
are not susceptible of private ownership. Things relatively incapable, 
i. e. incapable of prescription during a certain time, are the following: 

ja) ^ 13. 13. J. 2. 6. — Dig, 44. 3. — Majansii ipai poeseasio tradita lit; ct>iUi9rVtatio toen 

D 1S0. cie poMeasionom accessionibns atilibus ; non tmpedielur hertdit acieniia." 
in Dispuu. Vol. 2. No. 61. — Unlerholzner,\-c, (r) A singular saeoeuor may therefore in 

VoL 1.^ 133-134. — Reinkardt, 1. c. 163 seqq. roch a case oommeuoe a prescnption in hia 

[b) HLeacc an heir, according to the Roman o'wn person, provided he has a bottajdei pas- 

law, could oomplete the prescription al* sesno. fir. 13. ^ 10. D. 41. 2. ^Ulpianua) ".8ed 

tboagh he waa in mala^de, if his testator et Icgatario oandam aoceasionem ejaa tern- 

bad been in bona fide when he acqaircd pos- poris, quo SniX. arad testatorcm, JicicDdom 

aession (see p. 893. note d.)\ bat not vice est"— fr. 14. pr. D. 44. 3. (Scevola) "De 

versa, i. e. not in case nc was tn honajide acccssionibus posscssiouam nihil in pcrpe- 

and his testator in matafi^e. ^ 12. J. 2. 6. — tuum, ueqae gcneraliter definircpossomua; 

fr. 2. $ 19. D. 41.4. (Panlos) " Si defunclus «consi8tantcnim in .wla cqaitatc. $ 1. (quoted 

bona fide emerit, usncapietur re», quamvis above, note b.) $ 2. Itaqac si raibi vendi- 

heres scit alienam esse. Hoc et iu ooDorom deris servnm, vtar accesnone iua.*'—^ 12. 

poesessore, ct in Hdoioommissariia, qxubusex J. 2. 6. — fr. 13. $ 10. D. 4JL. S. — fr. 15. 16. D. 

Trcbelliano restitaitur hereditas, ccterisqoe 44.3. — fr. 2.^17. D. 41. 4. (Paalos) "Si earn 

pretoriis successoribus observatum est." — rem, qaam pro cmtore usacapiebaa, scienti 

xr. 11. D. 44. 3. (Fapinianus) " Qunm heres mihi alienam esse vendideris, non capiam 

in jus omne dejKncii succedit, ifcnoratione usa." (See above, $ 202.) — consL 1. C. 7. 33. 

sua defnncii vilia non excludi/., vclati cam —const 4. C. 7. 32. " Licet poase^eiio nado 

acions, alicT«m illam ille, ycl procario pos- animo acqairi non possiu tamen aolo anino 

aedit; qaam vis enim prccarium heredem ig- retineri potest. Si ergo pnedioram dcaer- 

noranlem non teneat, nee intcrdicto recte tarn poHsessionem non dereliaqaendi a&e- 

conveniatur, tamen usucapere non poterit, tione transacto tempore non oolaiaii, sed me- 

quod defnnc£u9 non potuit. Idemjurisest, tas necessitate cultaramconimdistalisti,pmo 

cam de longa pos.«ssione qaoBfitur ; neque jadiciam tibi ex transmissi temporis injuria 

enim recte defendciur, qaam exordium rci ponerari non potest." — consL IL C. 7. ."W. 

faons fidei ratio non tneatur."— fr. 14. $1. "Sapcr longi temporis pnesoriptioiie, qiua 

ibid. (Scsvola) " Plane tribuantur his, <|ai ex decern vel viginti annis introaucitur, pec^ 

in locam aliorum saccedunt, sive ex coutrao- apicao jare saucimas, 4it sive ex dooatioae, 

ta» sive volantate; heredibus enim, el his, aive ex alia lucrativa caasa bona fide qaia 

qui SHccessornm loco habenlur, datur acces- per decern vcl viginti annoa rem dctinuisae 

sio te^taiorik."—Sr. 30. pr. D. 4. 6. — cou.'st. 11. probetur, mcmorata Jongi temporis cxceptio 

C. 7. 32, " Vitia posseasioaam a majoribos sine dubio ei competat, nee occasione lucra- 

contracta perdarant, ct (>acccsaorcm anctoris tivaa caasm repellaiar." 
aai calpa comitatar."— fr. 43. pr. D. 41. 3. {d) $ 1. J. 2. 6.— fr. 9. D. 41.2. De Rdee 

^Papinianoa) " Ueres ejus, qui bona fide rem ad Ici^cs, odicio* const itationca priiicipiim 

emit, uaa non oapiet acieos alienam« ai modo ex qoibua probibita uaucapio eat j in Meer- 
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yIz. those which pertain to a dowry, since the wife is entitled to vindi- 
cate them in case of a diyorce, or during the marriage, should, her 
husband become insolvent f the adventUia of children during 
their subjection to paternal power ;^ things belonging to wards and 
minors during their minority;^ and lastly, things which have been 
stolen or robbed, as long as the vitium rei inhcRrens is not removed in 
one way or another.^ In most of the cases enumerated, the prescrip- 
tion is rather suspended than excluded [prascriptio dormit),* 

1 . Special Reqvisites of OYdinary Prescription. 

Besides the general requisites of every prescription mentioned 
above, the following are peculiar to ordinary prescription, viz. rt$ 
Aab His, Justus titulus, and tempus. 

Tiiati*s Thes. Vol. 6. p. A^X.-^Unterkolznert neonsly denies the intrinsic connexion 

1. c. Vol. 1. $ 51-55. — TkUioutt System. 7th existing between limitation and the iongiS' 

Ed. $ 1023. simi temporis preeseriptio acquiniltva, and 

(a) const. 30. C.5. 12. lilany jarists allow which at the same time entirely digagrom 

this exception only with respect to immifve- with a nsage widely adopted in Germany. 

€tble» belonging to a dower, and the ordinary Dr. R. is ' of opinion that the pra^cripUo 

prescription. — Unterholzner, 1. c. Vol. 1. ^ 80. longi temporis runs neither against papilt 

Vol. 2. $ 180. — LOkr in the Archiv Civ. Prox. nor minors, and that the praicriptio umgiS' 

Vol. 10. p. 69. — BuchhoUz, Jar. Abh. No. 11. simi temporis likewise does not take plaoe 

{h) const. 1. $ 2. C. 7. 40. — Nov. 22. c. 24. against papils, thoagh it does against minom^ 

in fine. — UnterholzneTf Lc. Vol. 1. $34. 81. to whom even the benefit of restitntion cm 

(e) const. 3. C. 7. 35. "Non estincogni- this account is denied. Comp. Jtf liA/e/i^rudk, 

tnm, id tempori* quod in minorc ttiate trans- 1. c. $ 268. note 10. 

mitaum est, lon^i temporis pnescriptioni non (d) Gains, II. 45. 49 seqq.— -$ 2. 3. 4. J. 9. 

imputari ; ca cnim tunc currere incipit, qaan- 6. — j 8. J . ibid. " Aliqaando etiam furti va vel 

do ad uuyorem etatem dominos rei^ perve- vi possessa res osacapi potest, veluti si in 

nerit." — "Accordingly aller pnpila and domini potestatem reversafacrit; tancenimi 

minors are of age," says Mackcldcy, " things vitio rei purgato, procedit cjas usucapto." — 

belongui^ to them are sabject to ordinary fr. 4. $ 6-18. D. 41. 3. — ^fr. 4. $ 19. D. ibid, 

prescription, for there is no law which (Paulus) " Lanaovium furti varum, si qn idem 

excepts them from the latter any lonp^er. apnd furcm detonsa est, usacapi non potesti 

Nevcrtlielcss, opinions on tliis subject differ si vero apud bonsB fidei emtorcm. contra i 

Seatly. The majority of jurists, and among quoniam m fructu est, nee usocapi debet, sed 

cm particularly l^kibaiU in his System statim emtoris fit. Idem in ngnisdiceudum, 

(7th Ed. ( 1047. 1052) and in the Archiv si consumti sint ; quod verum est. $ 20. 81 

Civ. Prax. Vol. 9. p. 404. and Pfeiffer in ex lana fartiva vcstimentum feccris, verias 

his Prakt. Ausf. (Vol. 1. p. 19.), hold that est, nt substantiam spectcmus ; el idco vestit 

during the time of tutelage things belonging fartiva erit. $ SI. 8i rem pignorl datam de- 

to papils are not subject to an^' prescription, bitor surripnerit et vendiderit, usucapi earn 

and that things belonging to mntors can never possc.Cassins scribit: quia in potestatem domi- 

bc acquired by any other than the 30 years' nividctnrpervenisse.quipignoridedit.quam- 

prescription. Bat const 3. C. 7. 39. and vis cum eo furti agi potest; quod putorectios 

oonsL 5. C. 2. 41., on which their opinion is dici."--P«/9atLib. smg. adLe^. Atiniamsiv* 

said to be founded, do not speak at all of cui- de rei furtive prohibita usucapioue ; in Otto's 

quisitive prescription of things belonging to Thosiurus. Vol. 4. p. diT.—-Dc Refe^, 1. c. 

papils and minors, bat of the limitation of (sec p. 294. note ^.) — Jna/aTWitDispntt. Vol.8. 

ikar actions J which latter is regulated Nos. 65-67. — />c^m47r,Comm.adLe^'isAtinia 

by principles and periods of time entirely historiam et interpretationem. Hi^idclberg, 

different from tliose that apply to the former. 1818. Unterholzner, 1. c. VoL 1. $ 59-71. 
(Comp. \ 202.) — Fritz in Lubr's Mag. Vol. 4. (e) const. 30. in fin, C. 5. 12. — const. 1. } 8. 

(2.) p. 284. and see in general: Daniels, C. 7. 40.--const. 7. f 4. C. 7. 39.— cap. 14. X. 

Comm. de usucapione ot prsBscriptione ad- 2. 26. "Licet tamlegali, quam canonicaslt 

versus pupiUos et minores. Bono, 1827. — definitione statutum, ut contra Romanam ec- 

Unterholzner, 1. c. Vol. 1. § 35-38. and p. 533. clesiam qu;B gandet privilegio speciali, non 

— GuBchcn, Grundr. p. 118-123." Dr. Ross- nisi centum annornm pneHcriptio locuin sibi 

hut, it seems to us, is ouite ri^ht in rejecting valcat vindicare : tempera tamen interciden- 

this Tiew of Mackeldey, which very erro« tiam achismatom, qas secnndum juris ordi- 
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§ 278. The thing to be acquired by ordinary prescription must bo 
capable of this kind of prescription." Things incapable of it are: 
1. those which belong to the properly of the state and the private ^ro- 
perty of the ruler ;* 2. immoveable things belonging to churches and 
charitable institutions, or to cities/ and according to the canon law all 
things belonging to the llomish church without distinction as to whether 
they are moveable or immoveable ;^ 3. things for which a suit has been 
commenced but is not continued, in so far as the parties are concerned ;* 
4. things the alienation of which is forbidden by law or by testament/ 
^. immoveable things which a possessor alienates in bad faith without 
the previous knowledge of the proprietor; for if the latter, being cog- 
nizant of his right and of the alienation, suffers it to be done without 
protesting against it, the things are subject to ordinary prescriptiaQ 
on the part of a third possessor bones Jidei;^ and lastly, 6. the adventida 
of children, when alienated by the father after the termination of the 
paternal power,* as also the lucra nuptialia alienated by one of the 
parents, and the property in which has fallen to the children.* 

The things here enumerated which are excepted from ordinary pre- 
scription may be acquired by extraordinaxy prescription of 30 or 40 
years (§281). 

nem cnream prsBscriptionifl impedianU Doln- (<2) can. 17. 0.1^6. qii.3. "Nemo deui> 
tnns aliquatennflcompntari, sed diligenti con- noram nmnero resultandi somat finneatam: 
sidcraiione adhibita de ipsa compntatione qaia sancts RomaDSB (cni Deo aactore ast- 
dednci.'* — cap. 10. 15. X. 2. 26. — Marezoll vbnQs) ecclesiiB privilegia, que in finna Fe- 
in the Z. f. Civ. !E. n. Proc. Vol. 7. p. 274. — tri staoilitatis petra flascepit, nuUxs iempori' 
See also : const. 2. 3. C. 7. 40. bus ttnguHantur. nntlis regnomm portioni- 

{a) The general as well as the special re- bus pnerjudicantnr. Sed et venerands Ro- 

qnisites of ordinary prefcripUon are em- mane leges divinitas per ora pioram prin- 

braced in the following hexameter: cipnm pir4nalgata*, remm ejus pnescriptio- 

Rct hftbilis, tiiulut, fidet, posaenio, tempus. nem non nisi per centnm annoa admiltnnt" 

^Unlerkolzner, 1. c. Vol. 1. 6 40-47. $ 56-58. — ^^P* }\^*- }^\^\ 2. 26.-cap. 2. de pwu- 

{b) $ 9. J. 2. 6.-fr. 18. D. 41. 3. |Mode5». f "P»- »« ^^ i^' 13.)—2A»Aa«/, Verjihnins. 

iinas) " duamvis adversui fi»cum usncapio ^ ,.' , ^^ - „« j • u -* 

nonm-ocedai, siiamen ex bonis vacantibus, fe cowt l.C.7.33. compared with oonst. 

nonaum tamen nancialia, cmtor proedii ex ^'^-J'"^^- ^ • • * 

lisdem bonis exstilerii. recle diuUna posses- ,(/.) J>^f^ \ ^- ^' J^' . Manama Imo, n 



«ione capiet, idque constitntum est."-Cod. ^^ dutractaBurU, qut jus wnjjfjufe 

7. 38.— const 6. C.7. 39.— const 14. C. 11. 61. ff^buenint, vtndieare ea pota. Nee enim 

(c) Nov. 131. cap. 6. compared with the ^?"capi ab emtonbns potnerant, quom illi- 

Ihe earlier ordinances contained in oonst. 23. «^ ""^^^PP^^^ ™"™, oontmclnm nt — 

C. 1. 2. and Nov. 9. and 111. Auiheni.xo «>nsl. 2. ibid. » S% contra d£nnctt tobinia. 

const 23. C. 1. 2. (Nov. 131. cap. 6.) "duas H^ 8erco9,quo» propter perfectie artis pov 

actionos alias decennalis, alias viccnnali.s, "«», heredtbuB <«» defunt^M scrvart testor 

- - -- fnentopracepit,iut(rreBvendtderunt^u9ueapt 




^.. . jraescnptione .„<,»» .«,v^.^ ^»..».- «« -„ ^^j. , i *^* 

tibas; sola Romana ecclesia gaodente cen- 33.— ^MAf/*o/ziwpr,l.c. ^7«. 
tnm annorum spatio vel privile^o."— B«rA- (*) ^^' ^«"»5 *« oontmnance of paternal 

Ao/te. Jur. Abh. No. 29.-l.Accol^ing to Ger- P^^er' the adveniiha are not subject to aijj 

man praclice,immoveable8 belonging to cities prescription ; bat after its termination. Uie 30 

are abo excepted from ordinary prescription, r*" preacnption applies to them ($ 277 m 

HofatJccr in his Principia jur. civ. & 979.— *"*f I* ^-x-^**, lo^ *^ ^ 
Thibttut, Bystem. ( 1028. (») <^n*- «. M- ^ «• 61.— Nor. 2S. c. M . 



I.J umr tB or THmros. 297 

§ 279. Another Bpecial requisite of ordinary prescription is the Justus 
tituhts ;" that is, the possessor of the thing must have acquired the pos- 
session in a lawful manner, so that he is thereby entitled to consider 
himself the proprietor of the thing, or as the Romans express it, he 
must possess bona fide ffo suo that which he possesses. Consequently 
the title must not rest on a transaction which is void or invalid.^ An 
error on the part of the prescriber hfts different eti«cts, according as 
the error relates to the thing itself, to his predecessor's person, or to his 
own title. 1. When the possessor is in error with respect to the 
thing to which his title relates, he cannot prescribe it.^ 2. When he 
errs with respect to the person of his predecessor, he cannot prescribe, 
in case it be an error juris ; but he can, in the case of an error facti,* 
8. When he errs with respect to the causa possessionis, the prescription 
will hold good in case he has another actual title of his own ;' but if he 
has no such other actual title, he cannot acquire the thing by prescrip- 
tion, at least not by ordinary prescription.-^ 

(a) const 64. C. 3. 32. " NuUojutto tUulo D. ibid. (FBiilaB) " ani alienam rem mords 

pTitcedentt possideiUes ratio juris quterere causa traditam cumcepit, non ah eo videturae- 

tUnnininm prokibet, Idcirco qnQm edam cepisset cujug resfuUset, aed ab eo, qui oeea- 

UBacapioocflfletfinteiitiodoniiiiilnanqoamab- atonem tuvcapionia prtuiitiaael" — Lshr in 

somitar. Undo hoc caini postUminio reverso, his Mag. Vol. 4. p. 137. 

eitra beneficinm actionis reaciMoriie, directa M fr. St $ 6. D. 41. 4. (Idem) " dnun 

permanet Integra vindicatio." — const 6. C. Sucnom emiaaem, Dama per ignorantiam 

7.14. There are a great nomber of titles, mihi pro eo traditos est rriacai ait; Utu 

e. g. the titulos pro sno, pro emtore, pro he- me eum non capturumt quia id, quod emtuim 

rede, pro donate, pro eolnto, pro derelicto, non ait, pro emiore uaucapi non poasit ; sed 

pro legato, pro a^ndicato, pro dote, etc. See et si fnndas emtas sit et ampliorea fines pos- 

in general: D. 41. 4-10. — ^a;an«tt Dispntt sesslsint totnm longo tempore capi, qnoniam 

Vol. 2. No. 51-59. — Sei^ffert, Erdrt p. 27. — nniverritas ejus possideatur, non singula 

Ufiterkoizner, 1. c. Vol. 1. ( 102. 116. Comp. partes." 

in particular on the titulua pro herede : El- (d) fr. 31. pr. D. 41. 3. (Idem) " iVtcn- 

ben. Diss, de nsucapione pro herede. Tu- quam in uaueapionibua juria error poaaea- 

bingen, 1823. — Hartmanny Diss, de titulo aoriprodest, et ideo Proculns ait, siperer- 

pro herede. Celle. 1 823. — Roaahirt in the rorem initio venditionis tutor pupillo auctor 

Archiv Civ. Frax. Vol. 9. No. 1. — Amdta in factus sit '^el post longum tempus vendidonia 

the Rhein. Mus. VoL 1. p. 125. — UnierholZ' peractum usucapi non posse, quia juria error 

ner, ibid. Vol. 5. p. Z6.—Goachen, Grundriss. n<."— fr. 2. $ 15. <D. 41. 4. 

f. 125.--Braitn, Erurt zu Thibaut's System. {e) fr. 31. $ 6. D. 41. 3. (Idem) "Si de- 

1050. — Peuccma de pro herede usueapio- functus emit, heres autem putat eum ex do- 

nis nature. Jena, 1835. — Fabriciua in the nationia cauaa possedisse, uau euneaptu^ 

Rhein. Mus. Vol. 4. No. 2. p. 165.~-^md^ rum, Julianus ait.'*— IV. 36. D. 41. 1. (Julia- 

in the Archiv Civ. Praz. Vol. 13. p. 283. nus) *' Cum in corpus (|uidem, quod traditur, 

and Danz in the Z. f. gesch. R. W. Vol. 5. consentiamus, in cansis vero disBentiamul^ 

p. 273. non animadvertOt cur inefficax ait traditio ; 

{b) fr. 1. f 1. D. 41. 6. (Paulufl) "Si pater veluti si ego credam, me ex testamento tibi 

iilio, ouem in poteaiate habei, donet, deinde obligatum esse, ut fundnm tradam, tu existi- 

deceoat Jilina pro donato non eapiet usu, mes ex stipulatu tibi eum deberi. Nam et 

quoniam nulla donatio foit." — ^fr. 26. pr. B. si pecuniam numeretam tibi tradam donandi 

84. 1.— fr. 44. D. ibid. — Savignv in the Z. f. gratia, tu eam quasi creditam accipias, con- 

gesch. R. W. Vol. 1. p. 5I70.--If on the con- stat proprietatem ad te trensire, nee impedi- 

tnry the transfer is valid in itself and only mento eaae, quod circa cauaam dandi atque 

made revocable, it does not hinder the pre- accipiendi ataaenaerimua" 

Bcription. fr. 13. pr. D. 39. 6. (Julianus) "Si (/) This was not settled among the Ro- 

alienam rem mortia cauaa donavero, eaque man jurists, as will be seen from a compari- 

Qsucaptafneritvemsdominuseamcondicere son of the following passages ; fr. 27. D. 41. 

non potest, aed ego, si convaluero" — fr. 33. 3. (Ulpianus) " Celsiui libro txioeaifflo quarto 
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c. T0wtfiu. 

§ 2S0. The poflsession muat have lasted three yean in the case of a 
moveable thing: in the case of an immoveable thing, ^ej» years, when 
the parties had their domicile in the same province {inter prasentet) ; 
and twenty years when they resided in different provinces (inter ahseM- 
te$)J^ If they have been absenfes during part of the time, the prescriber 
is still entitled to plead the prescription of ten years, subject however 
to this restriction, that in computing the time, every two years of 
absentia count only as one year towards making up the decamium prte- 
Mentis} 

2. Bxtraordixiazy Preicriptioii of 30 and 40 yean.c 

§ 281 . When one of the special requisites of ordinary prescription is 
wanting, property may be acquired by extraordinary prescription;' 
provided that the general requisites of every prescription exist (§ 277)/ 
Such a special requisite is wanting : 1. when he who wishes to pre- 
scribe a thing in itself susceptible of prescription, is unable to prove 
any lawful title to it (§ 279) ; 2. when he can indeed show a lawful 
title, but the thing which he wishes to acquire is one that is excepted 
from ordinary prescription (§ 278).* 

According to the Roman law, the extraordinary prescription of 
30 or 40 years takes place even where both the requisites of ordi- 
nary prescription (i. o. res kabilis and Justus titulus) are wanting; 

enure eos ait. qui cxistimarent, cajns rei (&) Nov. 119.c. 8. — //ttF0,Civ. Mag.Vo1.5.p. 
qaiaqae bona fide adeptoB sit poaaessioncni, 462. — Unierholxner, 1. c.Vol. 1 . $ 84. Dr. Ron- 
pro BOO asucapero earn posse, uihilqac hirt gives his support to the views of Bome 
referre, emerit nee ne, donatum sit nee ne, modern writers who bold thai, with the ex- 
si mode emtnm vcl donatum sibi exi.stima* ception of a mere tem]|N)rary absence of ons 
verit: quia neque pro legato neque jyro do- or oolh the parties while travelling, the fo»- 
nalo, Tieque pro dote uMucapiovaleat^si nulla gum temptis must consist of 20 years wher- 
donatio, nulla dog,^ nuuutn Icgatum sil. cvor a continuum of a presence of ten vean 
Idem et in litis eslimatione placet, ut nisi cannot be shown. This, ho^vever, is whoUy 
vera quia litis sstimationem subierit. usnca- opposed to tlie prevailing opinion in the prao- 
I>ere non possit" — fr. 6. D. 41. 7. (Julianus) tice of Gennany. 

" Nemo potest pro dcrelicto usncapere, qui ^ (c| Pohl, Diss, de fatis prsscriptioniit km- 

falso existimaverit, rem pro derelicto habitam gissimi temporis. Leipsic, ITSp. — Koekt 

esse."— fr. 1. pr. D. 41. 6. (Paulus) "Pro do- Diss, de pre.<«criptione longissimi temporis 

nato is usucapit. coi donationis causa res tra- aoqnisitiva. VVurtzburg, 1807. — I^ntx in the 

dita est; nee tuMcit opinarit sed et donatum Z. f. Civ. R. u. Proc. Vol. 3. p. 435. 

0M« own-tety — xt. 8. $ 2. D. 41. 4. compared (d) Hence also in this prescription bona 

with fr. 3. 5. D. 41. 10. — fr. 48. D. 41. 3. Jus- fides is requisite in order to acquire the pro- 

tinian however has approved of the negative pcrty in the thing and therewith the rei via- 

in & 11. J. 3. 6. ; a liiie decision was made dicatio even ailer the expiration of the term 

belore in two earlier ordinances by Dioclc- of 30 or 40 years. One who is in mala^fde 

tian and Maximian (vis. const. 4. C. 7. 39. will indeed acquire an exception against 

and const 4. C. 7. 33.). But according to the the owner's action, as it becomes extinct by 

provision made by Justinian in const. 8. ^ 1. limitation, but not the right of property nor 

G. 7. 39. the possessor may acquire the thing the rei viudicatio. const 6. $ 1. C. 7. 39. 

by extraordinary prescription in the case compared with const 3. ibid, (quoted abovet 

proposed in the text where the possessor has p. 301. note f.) and Nov. 119. c. 7. — ThibamU 

no tA\iR.^Unterholzmr, L c. VoL 1. J 103 Veijahrung. & 33.— £/»/crAotener, I.e. VoLl. 

flea. $ 91. Vol. 2. 9 178. 

\a) const 13. C. 7. 33.— oonat on. C. 7. 31. (e) const 8. $ 1. C. 7. 39. and especially 

—Nov. 119. c. 7. const 14. C. 11. 61. 
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according to the canon law, property can be acquired in sach a caae 
only by immemorial prescription .' 

Its Term. 

§ 2S2, A term of thirty years is necessary, as a general rule, to establish 
extraordiuary prescription. But by way of exception, a term of forty 
years is requisite to establish a prescription, 1. of property belonging to 
the state or to the ruler; 2. of immoveable things belonging to churches 
and charitable institutions (which is extended by the canon law in the 
case of the Romish church to one hundred years) f 3. of things belong- 
ing to cities ;^ and, 4. of things for which a suit has been commenced 
but not continued ; in which last case, the defendant cannot acquire 
the thing in dispute until forty years after the last judicial act.'' 

3. Immemorial Preflcription. 

§ 283. Another s^d peculiar kind of extraordinary prescription is the 
prcMcnptio immemorialu of which mention is made in several passages 
of the Pandects.' It rests on the principle, that he who has been 
beyond the memory of man in the uninterrupted possession of a thing, 
or in the exercise of a right, is to be regarded as having lawfully 

{a) const 14. 1, e. compared with cap. I. de noceret Dick ieitar Labeo: aqns plarie 

pnescriplione in 6to. (2. 13.) " Eplacopam, arcende cam infcriore a^ poase, nt ant ipse 

qai ecciesitus el decimaa, qaas ab eo repetis, pargaret, aat tc pateretnr in pristinum statnm 

proponit /licet in toa sint conatitnUB dia^cesi) earn redigere. $ 2. ProBterea si In confinio 

ae legitime proescripsisae, allegare oportet foAsa sit, neqae pnrgari vicinus patiator earn 

(cam jas commune contra ipsum facial) ha- partem, qoffi tibi accedat, posse te maris 

jasmodi pneacriptionis titalom, et probare. agereaqace plavi® arcendae, Labeo ait. $^3. 

Nam licet ci qni rem prasscribit eoclesiaati- Cassias aatem acribit: si qaa opera. aqoB 

cam, si sibi non est contrarium jos commnne, mittendsB cauaa, publica aactoritate facta feint, 

vel contra eam pnesumtio non babeatur, saf- in aque plaviee arcendn actionem non ve- 

ficiatbona fides; ubi tamen eat ei jas com- nire; in eadcm caosa esse ea, quorum mt' 

munc contrariamvel habeturpnesamtiocon* moriatn vetuttas excediU. $4. Apad Ate* 

tra ipsom, bona fides non EolBcit, aed est iam vero relatam cat : cam foaaam, ex qua ad 

neceasarias titaloa, ^ qui {)oaseHsori causam infcriorcm fandam aqaa descendat, cogen- 

tribaat proBscribendi. Nisi tanti tcmporis al- dam esse vicinam por^are, nve exiei fo$$« 

le^etar prsBscriptio, ci\|as contrarii memoria memoria, sive non cxtel; qood et ipse puto 

non existat." probandnm. $ 5. Item Varaa ait : aggcrem, 

(b) Cnmp. $ 278. notes b, c. <2. e, qui in fundo vicinierat, vis aqaas dejecit; per 

\c) Hofacker^ Frinc. jar. civ. $ 979. and quod ciTcclam est, ut aqaa plavia mibi noce- 

const. 14. C. 11. 61. ret. Varus ait: si naturalis agger fait, non 

[d) const 1. C.7. 33. compared with const posae me vicinam cogcre aque plaviiB ar- 
0. C. 7. 39. cendoe actione, nt eum reponat vel reponi 

(e) fr. 3. $. 4. D. 43. 20. (Pomponins) sinat Idemque patat, et si mana fiu:tas fait; 
"Dactos aquffi. cnju$ origo memoriam ex- neqve memoria ^'tM exicUi qaOdsi extet* 
essfftV, jure constitati loco habetar." See also patat aqa» pluvias arcendsB actione earn te- 
fr. 10. pr. D. 8. 5. (quoted above, p. 246. note b,) neri. Labeo aatem, si mano facias sit agger, 
— fr. 2. pr. D. 39. 3. (Paulas) "Inaumma etiam $t memoria ejus non cxfet, agi posae, 
tria sunt per qae inferior locus anpcriori nt reponatur ; nam liac actione ncmiDcm cogi 
servlt: lex, natura loci, vetustan, ^tue semper posae, ut vicino prosit, scd ne noceat aut in* 
jTTo /eo-e /m^eZttr, minuendaram scilicet litium terpellet facicntem, qood jure facere possit. 
caasa. ^ I. Apud Labeouem proponitur Q,uanc^aamtamendenciataqa(BpIaviaBaroen- 
fossa vetas esse agrorum siccandorum caasa, de actio, attamen opinor utilem actionem vel 
nee memoriam extare, quando facta essel; interdiclum mibi competere adversns vici- 
banc Inferior vicinuf non purgabat, sic fieba^ nam, si velim aggerem reslitaere in agro 
at ex restagnatiooe ejus aqua fundo nostro ejus, qai factus mibl quidcm prodease potest. 
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acquired the thing or the right itself.* It is therefore, properiy 
speaking, nothing more than a presumption in favour of the law- 
fulness of the acquisition ; and it is admitted subsidiarily in those 
cases where neither ordinary nor extraordinary prescription would be 
available.^ It cannot well be proved otherwise than by witnesses 
who depose that they have neither seen aught to the contrary them- 
selves, nor have heard aught to the contrary from their ancestors ; for 
iMsre the object of the prescriber is, to prove a perpetual usage or a 
perpetual exercise of a right, rather thate to show the erigin of tke pos- 
session as the true basis of the establishment or extinction of a right.* 

ipsi vero nihil nocitnnxs est ; b»c asqaitas neqne ex ew andisae qui TidisaeDt. ant an- 

auffgerit, etai jnre deficiamnr. $ 7. Idem dissent, et hoc infinite similiter aimnm rer- 

Lal^ ait: si in agro tuo aqnaram coucnrsus snm accident, tnm memoria opens facti non 

locam excaverit, aqns plavioe arcendiB ac- extaret" 

tione agi non posse tecnm a vicinis. Plane {a) cap. 86. X. 5. 40. " Atio- 

si fossa jars facta sit, aut ci^ds memoria non toritate apostolica duximns declarandnm, flla 

extet, agi tecnm posse aqnis plavia» arcen- esse piedagia, salinaria, gaidagia ipterdicti, 

dflB, ntreficias. $ 8. Idem Labeo ait: cum quca non apparent imperatomm vel regom, 

ansritnr. an memoria extet facto opere, non vel Lateran. concilii largitione cooo^aa, ui 

iem et consalem ad liqnidum exquirendom, ex aniiqua eontmeiwUne a tempore, cujtu non^ 

sed safficere, si quia sciat facinm, hoc est si extol memoria, tn/roduc^a."— cap. 1. in 6to. 

factum esse non ambigatnr; nee ntiqao ne- (2. 13.) 

oesae esse, superesse qui mcmincrint, vemm lb) See on the whole doctrine oroeciaUj 

etiam si qui audierint eos, qui memoria te- Tkibaut, Veijahmn^. $ 74-85. — Zimmem 

naerint"->ft'. 26. D. 39. 3. (Scevola) " Scae- and Neuttettel, Rdm\schrecbtlidie Unteran- 

vola respond it : solere eos, qui jure dicnndo chungcn. p. 129. — De Ahlefddt LannDxg, 

prasBunt, taeri ductus aqnse, guwut audori- Diss, de pnescriptione immemorialt Copen- 

iaiem Yvrvvtks daret, tametsi ins non pro- hagen, 1821. — Kritz, Abhandlnngen uber 

baretor." — fr. S8. D. 22. 3. (Labeo) " 6i ar- ansgewahlte Materien des Civilrecbts. Leip- 

biter animadrertere debeat, ah operis facti sic, 1824. No. 6.— Unierholmer, Veijui- 

memoria cxtet, hoc ei qnsrendam est: an rangslehre. Vol. 1. $ 140-150. Vol. 2. § 399. 

aliqnis meminerk, id opns factum esse 7 Pan- 300. — Pfeijfer, Pract. Ansf. Vol. Snd. p. 3. — 

Ins : immo, com in arbitrio qnssritur, memoria Heim, Diss, de Tera prescriptionis imme- 

fKti operis extet nee ne, non boo qnasritnr, morialis indole. Marburg, 1823. — Weidte 

Bum aliqnis meminerit, quo die ant quo con- de probatione proescriptionis immeroorialM ; 

sulefactam sit, sed num hoc aliquo mode in his dniest. jur. civ. Zwickau, 1831. p. 70. 

probari possit, quandoid opns factum sitt et — Schdling (son), Die Lehre von dernnvor- 

faoc ita, quod Gneci dicere solent kv •K^.arti ; denHlichen Vcij&hrang. Munich. 1835. — 

potest enim hoc memoria teheri, non intra Amdls in his Abb. 1837. — Buchka, Der un- 

annum pata factum, qunm interim nemo sit vordenkliche Besitz dm gemeinen dentsdien 

eomm, qni meminerit, qoibus consnlibus id Civilrechts. Heidelberg, 1841. — Savijny, 

▼iderit. Sed cum omnium hec est opinio, System. Vol 4. p. 480 seoq. — RosiJurt, Gem. 

nee audisse, nee vidisse, quum id opus neret, Dcutsch. Civ. R. Vol. 1. 9 49. 

* The traces of immemorial prescription to be found in the Roman law are bat scanty; 
and the greater part of this doctrine as now used in Germany bas been introduced by 
practice. The term pratcriptio immemorialit (for which praecr. indefinita is now 
often used) does not appear in the Roman law, but was first employed by the glossators ; 
the expressions by which it is denoted in the Corpus Juris, are : ^fiiuMUu^ long^vut 
MMUSf quod m^moriam exeedit, cujus origo memoHam excedit^ eontrarii memoria mm 
extat. Savigny (System. Vol. 4. Berlin, 1841. p. 481.) speaks in fiivour of the techni- 
cal expression, tempue immfmoriale; but learned practitionerB have with more reason 
recommended the term, posseseio immemorialis. 

Every thing sanctioned bv long usage was held peculiarly sacred by the Bomaos ; 
and thus they regarded an old possession as in itself lawful by virtue of its lonff statid- 
ing. On the same foundation the modem doctrine is based, viz. on the principle that the 
anmterrupied possession of a thing or the uninterrupted exercise of a right beyond the 
memory of man supplies the want of a legal title, and establishes the ownership) or the 
right on the part of the possessor. Hence it follows necessarily, that the legislative aim 
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O* Aequiiiiiom of FrmitJ^ 

§ 284. The principles which apply to the acquisition of property in 
the fruits of a thing belonging to another, differ according as the posses- 
sor of the thing is entitled to reap the fruits or not. Thus, supposing that, 

I. He is ihu8 entithd} 1. Then, if he is not in juridical possession 
of the principal thing itself, e. g. as the usufi-uttuary or tenant, 
he cannot acquire a property in the fruits otherwise than by perceptum^ 
i. e. by taking possession of them; which, properly speaking, is nothing 

(a) CoDoerninff the owner' M ■cqauiUon of gen, 1803. — Scelere$, Dm. an bona fidei 

the fraitB of aUiing belonging to him, see poascasor fractos percipiendo vol consomen- 

above, ^ 367. no mios facial T In the Annals of the Acade- 

lb) Donelli Conun. jnr. civ. Lib. 4. c. 24-26. my. Loovain, 1827-29. — SavirnVt Bents. 

^^cdvanus de nsnfiractn. cap. 28. — Friek de $ 232. — Eckenber^, Diss, de Pamiciana in 

jure bon» fidei po o o caw oria circa froctoji e ra rem actiooe. Leipaic, 1821. P. II. p. 37-68. 

aliena perceptos. Uebnatcdt, 1769. — Tren- — j9a<:A;<', Diss, bono) iidei posaeaaor quemad> 

ddenburf^f Diaa. de jnre poaaeaaionia circa modam fmctua anoa facit. Berlin, 1625. — 

froctanm perceptionem. Kiel, 1775. — Wolff"- Unterholzner in the Archiv Civ. Prax. VoLS. 

radt, Dif^a. aiatena theoriam genenUem de p. 309.— TigerstrOm de online Digestornm. 

acqniaitione fmctnnm. Gottingen, 1783.— Berlin, 1829. p. 101 aeqq. — Wamkonigr, 

ArenSt Diaa. de jnria bonte fidei poaaeaaori in Comm. jur. civ. Vol. 1. p. 382. compared with 

irnctna ex re aliena oompetentia legitimo the Th^mia. VoL 10. p. 89. — Ferry, ibid, 

fnndamento. Gieaaen, 1803.— />rte«Mn, Diss. d. 530. — BuchhoUz, Veraache. Na 12. — 

de dominio sen jare poaaeaaoria in fmctua Muklenbrnck, Pandean. II. $ 254. — Tki- 

bona fide perveptoa non temporal!. Qronin' baiUj Syatem. 7th Ed. $ 268. 601. 

of thia preacription ia no other than, out of regard for that which has long existed and 
ill oonsequence of the presumption in favour of its lawful oriffui arising fi:x>m thia long oon- 
tinaance, to famish protection to the same, in cases where we ordinary preacription or 
even that of thirty or forty years is inapplicable, on account either of the quality of 
the thing or of the want of a legal title (thus with respect to thmgB,e. ^. such as belong 
to the state or chu^h ; with respect to rights and privileges, e. g. servitudes and other 
real rights, and likewise the minor jura ragalia^ &c.). Here utnially no regard is paid 
to bona or malafideg on the pert of the possessor ; because the presumption ou which 
the whole doctrine rests is founded on a poasessioa beyond the memory oi man, whose 
origin and title have been lost from recollection. 

The ihemaprobandumy or matter to be proved, in such case is this, viz. that the con- 
dition in question has always so existed without intemiptiou during the present genera- 
tion and Uiat immediately precedm^it. Consequently, when witnesses are employed, 
as is commonly the case, their depositions, in order to be relevant, roust go to prove, poMi- 
lively and from their own observation (ez propria seientia), tiiat the state of things 
aaaerted by one of the parties has all along existed, as respects the present generation ; 
and negatively, and from the observation of thL'ir forefathers {de auditu), tixat they 
have not beard from them tliat the stat» of the matters in question was ever otherwise, 
vith reapect to the preceding generadon.^ The counter-proof of the adversary must 
on tlie contrary tend to show that in the time of the present or the preceding genera- 
tion the state of thinp has not constantly been as represented by the other party. 

The view adopted iu the text, that both the proof and counter-proof can be effected 
only by means oi witnesses, has never been adopted in German practice. This con- 
trncted idea which is entertained by some jurists has arisen solely from the fact that 
the laws in the examples given happen to speak of witnesses alone, but without on 
that account excluding documents and other means of proof. As regards witnesses, 
they are required to be fifty-four years of age ; since the longest prtB»eriflio definita is 
that of forty years, and the witness is capable of a degree of observation that will suffice 
for the purpose of giving testimony only ailer reaching the age of fourteen (age of 
puberty). But correct as this minimum may be, it must still aepend on the nature of 
each particular case, whether a more advanced age is not requisite ; since by all means 
the oldest people of the place who have knowledge of the matter are the most compe- 
tent to znake a depositioa that will reach the furthest for the existmg generation. 
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more than a delivery of the fruits on the part of the proprietor, and an 
apprehension of the same on the part of the acquirer .« 2. But if he is 
in juridical derivative possession of the pnncipal thing itself, e. g. as 
emphyteuta (§*241. note a.), he acquires the ownership of the fruits 
by the mere separation of the same ; because on the part of a juridical 
possessor of the principal thing a special apprehension of the fruits is 
not necessary.* 

II. He is not entitled. 1. If he is a possessor hontx Jidei, then by the 
mere separation of the fruits he acquires the ownerahip of the same : 
this ownerahip however is only of a provisional Aature,*^ i. e. it may ter- 
minate by the proprietor's vindicatio rci, although like every other right 
of property it entitles the possessor to consume the fruits.'' Accoi^- 
ingly when he is afterwards required by the proprietor to surrender 
the thing, he is not obliged to restore to the latter such fruits as he has 
already consumed or alienated, but he must surrender to the proprietor 
those which he has still on hand, unless he has acquired the property in 
them by prescription.* 2. If, on the contrary, he is possessor nuda 
Jideit he cannot acquire any property at all in the fruits, but must 
restore 9l\ fructus'pfrcepti et pcrcipiendi, and is bound to make com- 
pensation for the consumli/ 

(o) $ 36. J. 2. 1.— fr. IS. $ 5. D. 7. 1.— fr. 13. (rf) $ 35. J. 2. 1.—$ 2. J. 4. 17.— fr. 4. J 2. 

I).7. 4. (Paalofi) " Si utntfructuarim me*- D. 10. 1. (Paulas) " Post litem autem con- 

Km fecit, et decestii, stipulam, qu^ demessa tcstatam eliam fructns veoienl in hoc jadi> 

jacetf heredtM eju* c-ise, Labeo ait, spioam cio (fcciL./Emttm re^^undorum) ; oaiu et cul- 

aatcm, quae terra tcneatar, domini fandi esse, pa et dolus exinde pnestantur. 8cd ante 

fractumqae percipi spica aut fcono cibso, out judicium pcreepti non omoimodo in hoc jndi- 

uTa ademta, aatexcofsa olea, quamvis nou- citim vcnicDt; aut cairn bona Jide percepit, 

dam tritam fmmeDtam, ant oloam factum, et luerari eum oporic*. n eoi contwntit^ ant 

vel vindcmia coacta sit. Bed at ▼erum em, mala fide, et condici oporfecu" — ^fr. 40. in fio. 

qaod de olea excussa acripsit, ita aiiter ob- D. 41. 1. 

aervandam de oa olea, qnsB per so deciderit. {e) const. 22. C. 3. 32. " Cerium est, maka 

Julianas ait: fnictuarii fructus tunc Jeri, fidei posscasores omnes fructus solere com 

quum COS perceperit, bone fidei autem poa- ipsa re pre jtare, bons fidei vero extantcs, 

■esttoris, mox quam a solo sjparati siut" post autem litis contcHtationem universos.*' 

lb) fr. 25. J 1. in fin. D. 22. 1. Bee also the passages referred to in llic pre- 

[cj fr. 48. pr. D. 41. 1. (Paulus) "Bonsa ceding note. Dr. Rosshirt erraneouslj ob- 

fidei emtor non dabie pcrcipiendo frnctus jects to the theory adopted in the text, that the 

etiam ex aliena re sues interim facit non prescription of t)ie fruits relieves the htnue 

tantnm eos, aui dili^ntia et opera ejus per- J^i poisensor from restoring the same ; aaj- 

venerunt, sed omnes; qnia« quod ad fructus in^ that the laws simply distinguish between 

altinei, loco domini psne est Dcniqne etiam fructus exlantcs and eongumti. It is trae 

priaiquam percipiat, sutim ubi a solo scpa- that fr. 28. and fr. 4. citl. (noie c.) seem to io- 

rati sunt, bonae tidei emtoris fiunt Nee m- timate that the ^t^ jUci pjusessor need 

terest, ea rcs, quam bona fide emi, longo not preacribc the fruits. Yet it is evident 

tempore capi possit nee ne, vcluti si papilli that these passages arc intended only to aay 

ait, autvi possessa, aat Praasidi contra legem that he may acquire the property by means 

repetundaram donata, ab eoque abalienata of m«re separation, and Dr. H. has overlooked 

ait boa» fidei emtori."— fr. 49. $ 6. D. 47. 2. the fact that tliis property is revocable in iu 

(Ulpianus) " £x furiivis et^uis uati statim ad nature, and that the possessor tlicrefore is not 

oonflB fidei eniiorem pertmebunt : mcrito, relieved from restoring the fruits, unless he 

quia in tructu uumerantnr; at partus ancillm cither has consumed them, or acquired them 

non numerantur in fructn."— fr. 4. $ 19. D. 4 1. by ' prescription. Ccmp. Hnpfster** Comm. 

3. (quoted above, p. 295. note d.)— fr. 25. $ 1. Ed. by A. D. Weber. 8th Ed. § 332. 

D. 22. 1.— fr. 28. D. 22. I. (quoted above, (/) $35. J. 2. 1.— fr. 4. $ 19. D.41. 3. (qnot- 

p. 280. note a.)— .fir. 13. D. 7. 4. (quoted above, ed above, p. 295. note r<.)— const. 23. C. 3. 3S. 

note a.) (quoted above, note e.) 
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TITLE THIRD. 

EIGHTS OF THE PftOPRIXTOS. 

/. In Qenerai. 

• 

§ 285. Property is in its nature an unrestricted and exclusive 
right (§ 260). 

A. By virtue of its unrestrictedncM, the owner of a thing is entitled 
to dispose at will of the substance nf the same, and even to destroy it. 
Moreover, he can transfer to another his property in it either wholly 
or in part, or single rights contained in the property, boih ifUer vivos 
and mortis causa. He has the right to possess the thing, to enjoy it, to 
reap every kind of fruit from it, and to make every unforbidden use of 
it he chooses, even though another should suffer injury in consequence." 

B. By viitue of the exclusiveness of his right, he is entiled to prevent 
every oilier person from using and enjoying the thing, even though 
he himself should receive no injury therefrom.* He has also the 
right of self-defence, and is entitled even to destroy the things of 
others, when he has reason to fear that they will cause the loss of his 
own, or endanger his use of the same.^ The presumption, therefore, 

(a) According to the general principle: prokiheri jjooteat, Usurpatum tamen et hoc 

"dm jure suo utitur neminem kedit." — est, tametii nallo jure, ut qais probiberi posait 

fr. 151. 155. $ 1. D. 50. 17. — fr. 24. & 12. D. anteiBdesmcas vei praetoriummeampiflcari; 

39. 2. — fr. 9. D. 8. 2. |Ulpianiu}) " Cum co, quaro si quiH probibeatar, adhac iujurianun 

qai tollcndo obacarat vicioi oedcfi, quibus fion agi potest. JTu lacu lament qui mn dominii 

Mrota/, nulla compeiiiactio." — Thibuut,iiy»' est, utique piseari aliquem prohibere poB" 

tern. 7th Ed. % 560. «ufK."— conau 11. Q. 3.34. "Per agrum qui- 

(6) fr. 16. D. 8. 3. (Gallistratus) " Divofl dent alienum, qui servilutcm non debet, ire 

Pins aucupibua ita reacripsit : ^ Ovk iarnf rel a^ere vicino minime licet. Uli autem via 

.«Aoy»v, «KdirrGir tu-v deanoniw vfiSs h dXX»- publica nemo recto prohibetur."— const- 11. 

Tpioii voipioif i^riieiv.' (Non est consentane* ^*- ^- *• ^^' 

urn, u't per aliena proedia inviiia dominis {c) fr. 1. D. 14. 2. (Panlns) " Lege Hho- 

aucupium facialis.)— fr. 13. 6 7. D. 47. 10. dia cavctur, ut, si levandsB navis gratia jactas 

(Ulpianus) " SI quia me prohibeat in mari mercium factus sit, omninm contributione 

piacari. vel everricolum, quod Onnce aayftun Barciatur. quod pro omnibus datum est."— 

dicilur, ducere, an injoriarum judicio possim fr. 3. ^ 7. D. 47. 9. (Ulpianus) " auod ait 

cum convenire? Sunt qui putent, injuria. Pnetor de damno date, ita demum locum 

rum me posse a«?cre, et ita Pomponius; et habet, si dole malo damnum datum sit; nam 

plerique esse huic similem eum, qui in publi- si dolus malus absil, cessat cdiclnm. auem- 

cum lavarc, vcl in cavca publica sedere, admodum en^o procedit, quod Labeo scri- 

vel in quo alio loco aj^ere, sedere, conversari bit: si defendendi mei eausa vicmi adifici- 

non paiiatur, aut si quis re raea uti mc non am orio incondio dissipaverim, ot meo nomi- 

permittat- nam et hie iiyuriarum conveniri ne et famihie, judicium in me dandum? 

potest Conductor! autem veieres interdic- Ciuum enim defendendarum mearum sdium 

tum dederunt, si forte publice hoc conduxe- causa fecenm, utique dolo carco; puto igilur 

rit- nam vis ei prohibenda est, quominus non esse verum, quod Labeo scnbit An ta- 

coiductione sua fniatur. 8i quein taraen men lege AqniHa agi cum hoc possit? Et 

ante «de« meas, vel ante prrotorium meum non puto agendum ; nee enim injuria hoc 

piseari prohibeam, quid dicendum est? mo fee", qui ae Ineri vohiit, quum alias non pos- 

iniurianam judicio leneri, an non ? Et qui- set; et ita Cebius scnbit."— fr. 7. f 4. D. 43. 

dcm mare commune omnium est, et litora, 24. (Idem) "Est el alia exceptio de qua 

■icutaer: et est siBpifsime rcscriplum, non Celsus dubilat, an stt objicicnda, utputa si 

posse quem piseari prohiberi, sed nee aucu- mcendii arcendi causa vicini ledes intercidi, 

pari, mti- quod ingridi quit agrum alienum et quod vi aut clam mccum agatur, ant damn! 
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is always in favour of this unrestrictedness and exclosiveness or freedom 
of property. Property, however, may be limited in either of these 
respects (§ 260), and the ground of such restraint may lie either In the 
will of the proprietor himself or in a provision of law. 

//. Legal Rettrieiions of Property.' 

286. To the legal restrictions of property belong — ^in addition 
to the prohibitions of alienation, servitudes, and liens imposed 
by the law*— especially the following! 1. The proprietor must not 
directly endanger his neighbour's building by digging too deep on his 
own land.^ 2. In putting up a new building, he must keep at a certain 
distance from his neighbour's boundary.'' 3. He must erect no building 
on his own land whereby his neighbour's threshing-floor would be 

iqjaria. Gallns enim dabitat an cxcipi opor- vero oleam ant ficam ab alieno ad natem 

teat, qaod incendii defendendi causa factum pedes plawUUo^ ceteras arbores etd pedes 

ritt Servias antem ait: si id magistratus qninque.)" — fr. 14. p.e.2. (Paptrins Jastas) 

fecLraet, dandam esse ; privato non esse idem Imperatorea Antomnoa et Vems Ansusti re- 

ooDcedendam ; si tamen qnid vi aut clam fac- scripseront : in area, qun null! servitatem 

tarn sitt neqae ignis usqae eo perveniaset, deberet, posse dominnm, vei aliam rolantate 

aimpli litem Bstimandam ; »i pervenissel, ab- qjus aBdincare, iniermUso hgitimo ftpatio a 

iolvi eum oportere. Idem, ait, esse, si dsmni vieina intnla," — consL 12.' ^ 2. C. 6. 10. 

isgiuia actum foret. quomam nuUam injuri' " Clnia vero noatra ooasUtotio dicil. earn, qui 

am aut damnum dare videretur, teane peri- CBdificatnrus est, inter soam et vicini domnm, 

turis adihus. Clnodsi nollo inoendio id fe- duodecim pedum interstitium relimioere 

ceris, dcindc postea inoendium ortum foerit, oportere, et plus minnsve addit. quod aui- 

non idem erit diccndum, quia non ex post dem maximam securitatcm pnestat (dnbia 

iactOf sed ex prcsente statu damnum factum enim ad tollendam ambiguitatem non sunt 

■it nccne, lestimari oportere, Labco ait." — idonea), perspicue jubemus, inter atramque 

Kritz, Abbandl. iiber Materien des Civilr. domum dnoaccim pedum intetvapedinem 

Lcipsic, 1824. ^. 79-100. — Contra : Tkibaut esse, qu8B ab ledificio fundsmcntis tmpomto 

in the Archiv Civ. Prax. Vol. 8. p. 139. incipiat, atque usque ad sommam aUitudinem 

(fl) See in general, Schweppe's Rom. Pri- conservetur ; ceiemm qui hoc obeervat, ei U- 

vatrecht Vol. 2. $ 327-233. 259. cere in qnamcunque velit aUitudinem domma 

{b) Bee $ 185, $ 291. 5., and Book I. tollere, et fenestras prospectilias, ut vocantur, 

diap. 6. et luciferas facere secundum sacram legisla- 

{c) fr. 24. $ 13. in fin. D. 39. S. On some tionem, sive novam domum ndificare veli^ 

excepted caaes, in which a .•tpecial permis- sive veterem instaurare, oive igne oonimm- 

sion IS required for erecting buildings, see tam reficere ; nee tamen ex hoc intervaUo 

fr. 3. pr. b. 50. 10. — Ge%terdingf Nachfor- contrahi vicini prospectu in mare recto ne> 

flchungen. Vol. 3. p. 391. que impedito, quem vicinns in propria dome 

{d) fr. 13. D. 10. 1. (Gaius) "Sciendum stans vel etiam sedcns babet, nee dum cogit 

est, in actione finium regundorum illud ob- eum, ut ex transverse adspiciat, et ut mare 

■ervandum esse, quod ad exemplum quo- videat se torqueat De bonis enim et arbo- 

dammodo ejus legis soriptum est, qaam Athe- ribus nee in priore legislatione tractatum est, 

nis Solonem dicitur tnlisse. Nam illic ita est : nee quidquam prvsenti addetur ; neque enim 

'Edv Tii al^aolav irap* dSXorplM X'^^'l' ^P^y?* oonvenit" — const. 9. 11. C. 8. 10. It is more 

rd¥ 8p0p fiii Trapa0al¥siv cay re'txiov^ ir66a dm. especially necessary with respect to a ster- 

Xttvuv iiip 61 oUnua, Sio ndSai' ia^ Si r&iboy fj culinium or lalrina. fr. 17. $ 2. D. 8. 5. (Al- 

fiiQpo^ ipi^rrr^, o«v ro /?a9o$ I roca^rop dffo- 5«as) "Secundum cqjua panetcm vicinus 

>«««-• ih, a ^aiao 6ovviaJ- iXaia^ 6L Kal fereulmium fecerat, ex quo pities madesce- 

*" V . ^ " VP'^P "Fy"."; *A«Morof,«« bat; consulebatur, quemadmodum posset vi- 

cvkUp ippta irddas dnd TQiaXUrp^ov i^vTtUi^' cinum cogere. ut sterculinium tollerel ? Re- 

Th it rtXXo 6ivdparrtvTt ir66a^. (Si quia sepem spondi : si in loco publico id fecisset, per iV 

■dalienumprsBdiumfixeritinfoderitque, ter- terdielvm coip, poise, sed si in privato, de 

mtnum neexcedUo ; si maceriam, pedem re- gervitnte agere oportere; sed si damui infecti 

Itnqutto; si vero domum, pedes duos. Si 8tipulatn9eneU;»s««peream«/ipi///7/tV7ar«m,8i 

lepulchrum aut scrobem foderit, quantum quid ox ea re sibi damni datum esset serva- 

profundifalu habuertnl, tantum spatiirelin- re."— fr. 3. D. 39. Z.-^CesUrding, Nachfor- 

quite; Vi ^xLVenm, pas9us kUiiudinem. At scbungen. VoL3. p.398. 7 
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deprived of the Decessary draught of air." 4. The piece of ground 
which is lowest must receive the rain-water that runs off the higher 
one, and the proprietor must not hinder the natural flowing off of the 
water by any obstructions. On the other hand, the proprietor of the 
higher piece of ground must not lead the water on to the lower one, by 

artificial contrivances, either in a large mass or in a new direction ; 
otherwise the actio aqtuzpluvuB arcendavijSi lie against him .^ 5. With 

(a) const 14.^^1. C. 3.34. " damn aatem rem superiori servire, alque hoc incommO" 
apertissimi juris est, fractns aridos concal- dumnaturaliUrpaiiinferioremagrum atU' 
catione, qnss in area fit, soam natnnun et nd- periort, oompeosareqae debere cum alio com- 
litatem ostendcre, aliquis vicinnm suum ve- mode ; sicui enim omnia pingnitado teme ad 
tabav ita aadificiam extollere juxta aream earn decarrat, ita etiam aqns incomnjodam 
euam, nt ventus excladeretur ct ^alce ex ad cum deflaere ; si tamen Iax agri non in- 
hujusmodi obstaculo secern! a frugibns non veniatur, vetuxtalem vieem le^ tenero. Sane 
possent, qoasi velito vento soam vim per om- enim et in senritntibas bob idem sequimar, 
ncm locum Inferre ex hujusmodi a^difica- ut, ubi servitus non invcnitur imposita, qui 
tione, quom secandum situm regionis et au- diu usus est serritute neque ▼!, neque pre- 
xilium venti aream accedit. Sancimus ita- cario, noque clam, habuisse longa cousuetu- 
quc, nemini licere sic aedificare vel alio modo dine vclut jure impositam servitutem videa- 
▼ersari, ut idoneom ventum et sufflcientem tor. Non ergo cogemus vicinimi aggcres 
ad prffifatum opus infrin^t, et inatilem do- munire, sod nos in ejus agro municmus, erit- 
mino aream et fructunm maiilitatem faciat." que ista quasi servitus. In (juam rem utilem 
The same must be said of a windmill, in case actionem tsabemus vel interdictom."— £icAn«i- 
thc new building would entirelpr keep the der in the Z. f. Civil. R. u. Froc. Vol. 5. p. 325. 
wind from the milL Another opmion is ad- — The same principle applies to public rivers; 
vanced by Bulow and Hagemann, Pract. £r- hence nobody is entitled to erect any thing 
orterungcn. Vol. 4. No. 2. in or over a public river, not even on his own 

[b) fr. 1. $ 1 . 2. D. 39. 3. (Ulpianus) "Hoec ground, whereby the course of the river 
autem actio (soil, aquse pluviee arcende) lo- would be altered so as to injure a neighbour 
cum habet in damno nondum facto, opere and impede him in his former use of the water, 
tamen jam facto, hoc est de eo opere, ex quo fr. 1. $ 2-7. D. 43. 13. — fr. 1. $ 1. D. 43. 13. 
damnum limetur, totiesque locum habet, (Ulpianus) " Hoc interdicto^wvjrpexiV Prtctor, 
qnoties manu facto opere agro aqaa nocitura neaerivationibus minuA coiicestu ftumina ea> 
est, id e»t, cum guts manu fecit, qito aliter are8canf,velmutaiu»aheusvieini8injuriani 
Jluerei, quam natura soieret, si forte immit- aliquam afferaty — fr.3. $1. D.43. 20. (Pom* 
tcndo earn aut majorem fccerit, aut citatio- ponins) " Ex flumlne aqaam duccre plures 
rem, aut vehcmcntiorcm, aut si comprimendo possunt, iia tamen, ut vtcinis non noceant, 
rcdundare cffecit. Quod^i natura aqua no- vel si angustus amnis sit, etiam ei, qui in alia 
ceat, ca actione non eontinetur. } 2. Nera- ripa sit." — fr. 1. $ 11. D. 43. 21. — fr. 1. ^ 4. in 
tius scribit: Opita, qnodquis fecit, utaqnam fin. D. 39. 3. (Ulpianus) "Scdetfossas agro- 
excluderet, qua eximdante palude in aerum mm siccandorum causa factos, Mucins ait, 
i^us rejluere solebat, si ea palus aqua pluvia fundi colendi causa fieri, non tamen oportere 
amplialur, eaque aqua rejmlsa eo opere agris derivandsB aqaos causa fieri ; sic enim debere 
vicini noceai, aqua piuvice actione cogetur ouem meliorem agrum suum facere, n€ vicini 
tollere. — fr. 1. J 18. D. ibid. Nee illud qusera- aeterioremfaciat." — fr. 17. D. 8. 3. (Papirius 
xnns: undconatur? nam et si publico oricns Justus) "Impcratores Antoninus et Verus 
vel ex loco sacro per fundum vicini dcscendat, Augusti rescripscrunt: aquam de flumine 
isque opere facto in mcum fundum cam aver- pumico pro moao possessionum ad irrigandos 
tat, aaua pluvia arcenda teneri eum, Labco agros dividi oportere, nisi proprlo quLs jure 
aiL — ir. 1. $ 22. D. ibid. Sed sivicinus opus plus sibi datum ostenderit Item rescripse- 
tD\\aX.eXsQb\vAoeoaquanaturaUte.radfnferi- scrunt: a<^uam ita demum permitti duci, «» 
orem agrum pervemen* noeeat, Labeo cxisti- sine injuria allerius idfiatJ' — const. 2. C. 3. 
inata(]^uffipluvifBarccnda3aginoni)ossc;sem- 35. "Lcgis AquiJ^CB actione expcrtus ad- 

Ser enim banc esse servitutem inferiorumprsB- versus eum, quern domum tuam oeposuisse 

iorum, ut natura profluentem aquam excipi- vel incendio concremasse, damnoque te affli- 

ant. Plane si propter id opus svblatum ve- xis.se proponis, ut id damnum sarcialnr, com- 

hemeniior aqua pro^uat vet corrivetur, aqua petentis judicis auctoritate consequeris. duin 

pluvia arcenda actione agi posse, etiam La- eiiam si aqua per injuriam alio derivata sit, 

DCO confitetur. $ 23. Denique ait: condi- nt in priorem statum restitnatur, ejusdcm 

tioniDUB agrorum quasdam leges esse dictas, judicis cura impetrabis."— KJonst. 4. C. 3. 34. 

■at, in qnibus agris magna sint flumina, liccat " Aquam, quie m alieno loco oritur, sine vo- 

mihi scilicet in agro tuo aggeres vel fossas luntcUe ejus, ad quern usus ejusdem aquas 

habere ; si tamen lex non sit agro dicta, aapri pertinet, pratoris cdictum non permittit du- 

natnramesse servandam, et temper inferto- cere."~ const 7. C. ibid* *'Si manifesto do> 

20 



306 aPBciAL PAiT. [book I. 

respect to trees and other plantations, the Roman law ordains tliat they 
must alwuys be placed at some distance from a neighbour's boundary. 
If the roots grow into the neighbour's soil and become injurious to his 
building, they must be chopped off as far as necessary.'' If the branches 
of a tree stretch out over a neighbour's building and become injurious 
to it, the neighbour may require the proprietor of the tree to cut it 
down altogether: if the latter neglects, he may do it himself, in 
which case he keeps the wood ; and should he be hindered in so doing, 
he has a right to the intardictum de arhorihua cadmdia. But if the tree 
merely extends oyer the neighbour's land, he can only require that 
the branches be cut off as high as fifteen feet from the ground {tuthuxir 
tio arborum) ; and when the proprietor neglects it, he may do it himself^ 
and keep the' wood ; in this case also he has the interdictum de arhth 
ribta cctdcndds} 6. The proprietor of land on which fruit falls from a 
neighbour's trees must permit him '' tertio quoque die," i. e. every third 
day, or, which is the same thing, every other day, but not oflener, to 
gather up the fruit ; and in case this is refused, the neighbour has the 
interdictum degUmde legenda,^ 

III. Rigktt of Joint-Ownert, 

§287. If a thing is owned by several conjointly (§261), then, 
according to rule, 1 . Each of the joint-owners has a share in the fruits 
proportionate to his share of the property ; and each one can make 

oeri possit, jus aque ex vetere more Biqne ostenditur, nee per arboru qoidem oocaoio* 
obiicrvatioDe per certa loca profluentia utili- nem vicino noccre oportere^ rem ad aaam 
tatem certis fondis irrigandi cauaa cxbibere, aeauitatem rediget" 

procoralor noster, fte quid contra velerem for- \b\ D ig^43. *X1.---Pauli aent. pec. V. 6. 1 3. — 

'ndi 



mam atque soUnnem morem innoveturt pro- Andrettt Dias. ad tit. Dig. de arboribaa 

videbit." — But it isnol so witb private brooks dcodis. Jena, 1818. — Dirkten in tbe Z. £ 

and rivulets. Getterding^ Nachforschangen. gcscb. R. W. Vol. 2. No. 16. — Tkibaut, Cir. 

Vol.3, p. 349. Conoemia^ the law on water Abh. p. 1. Note 3. and Brtmn za Thibaot, 

rights both jure dominit and jure servitU' $ 582. Opinions reHpecting this interdict 

lis, see: C. G. Biener, Interpret et re- disagree. Many jurists bold that the owner 

■pons. Leipsic, 1825. ca{). 24. and in his of the tree is bound to cut off all the branches 

Opusc. Edited by F. A. Biener. Vol. 2. No. which extend over the neighboar's ground 

102. — Gunlher de jure Aquarum. Spec. 1-4. and to lop off all the rest above the height 

Leipsic, 1829. Spec. 5. 1830,-^FuncKe in the of 15 feet from the ground, so as to leave tbe 

Arcniv Civ. Prax. Vol. 12. p. 274. 432. — H. branches remaining only on the lower part 

JS. Hofmannj Versuche. No 2. p. 1-70. — of the tree {Ha ul quinaecim pedes aliiui a 

Weiske, Q.uiB8t. jur. civ. Zwickau, 1831. terra rami arborU circumcidantur). See 

p. 49.— Efverst Neue Themis. Vol 1. No. 3. especially: HugOf R. G. p. 204. — Kirttende 

{a) fr. 13. D. 10. 1. — fr. 6. $ 2. D. 47. 7. coercitione arborum in fundum viciDaJbcm 

rPomponius| '* Si arbor in vicini fundum ra- propendcntium. Gottingen, 1820. — J. J. 

dices porrexit, recidere eas vicino non liccbit; Jxing ad L. 1. j 7-9. D. de arboribus csden- 

agere aulem licebit, non e^f.€ ei jus sicuti tig- dis (43. 27.). Heidelberg, 1823. — Eicfutttdt, 

num aut protectum immissum habere. Si Sptcilegium observaiionum ad tit. Dig. de 

nulicibus vicini arbor aletur, tamen ejus est, arboribus csdcndis. Jena, 1825. — Langenn 

in cujus fundo ori'40 ejus fueril." — const. 1. and Kori, Ertirt. Vol. 2. No. 23. — Ouycl in 

C. 8. 1. " Q.uum proponas, radicibus arbo- the Archiv Civ. Prax. Vol. 17. p. 31. 
rum, in viciua Agathangcli area positis, cres- (c) D. 43. 28. — Schireppe, Jur. Mag. N0.I. 

centibus fuudamcntis domus tuae periculum p. 142. — Sckweppe, KCun. Priv. R. Vol. 4. 

affori, Pneses ad excmplum intcrdiclorum, J 259. — Thibaui, Civ. Abh. No. 1. and in the 

qua) in albo proposita habclpnetor: Si ar- Archiv Civ. Prax. Vol. 1. p. 116. — Rostkiri 

Oor in alt'efut^t aacs impcndebU ; item: Si ar- in his Z. f. Civ. u. Crim. R. No. 1. p. 117. — 

bor in alicnum agrum impendebU, quibos QomeyvniQnMnderSLBaid'teriioquoquediif uk 
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for himself that use of the thing for "which it is designed. 2. But, on 
the other hand, none of the joint-owners, without the consent of all 
the rest, can dispose either of the whole thing or of a particular cor- 
poreal part thereof;' unless such disposal be necessary to preserve the 
thing from ruin or danger,^ or be in no way prejudicial to any of the 
othere.^ 3. Each of the joint-owners is at liberty to alienate his imagi- 
nary share in the thing in any manner and to whomsoever he pleases,^ 
and also to require at any time the actual division of the thing itsel£ 
The action allowed for this purpose is the actio cammuni dividundoJ 

IV. Aeiiong, 
A. Bei Vindicatio. 

■ 

a. Pwrtus ami Object. 

§ 288, The proprietor is entitled to enforce his right of property in a 
thing against every one who withholds it from him. The action 
granted him for this purpose is called ret vindicatio/ 1. This action 

the aeiae that the neighbour iB to be allowed neo posse disiraki." — ^fr. 66. pr. D. 17. 9, 
to pick ap the fraits only every third day, (Garas) " Nemo ex aociis plus parte sua po- 
leaving two days between. Jac. Grimm m test alienare, etai totorom banoram aocii aint." 
the Z. f. gesch. R. W. Vol. 3. p. 351. and in — fr. 28. D. 10. 3. (quoted above, note a.) 
the Tub. krit. Z . Vol. 4. p. 171. Ouyet in the (c) Dig. 10. 3.— Cod. 3. 37.^-3. 38.-^ 3. J. 3. 
Archiv Civ. Frax. Vol.17, p. 64. — Contra: 28.(27.) — FFetcA«c/,Uebergemeinachaftlidie9 
Ganpp in the Tub. krit Z. Vol. 3. p. 355. Eigenthum, Oemeinheiten und Servituten. 
Vol. 4. p. 501. G. F. Puchta in Schunck's Magdeburg, 1824. $ 41-48. 
Jahrb. Vol. 9. p. 21. (/) $ 1. J. 4. e.—Dig. 6. l.^Cod. 3. 33. Cod* 
(a) fr. S8. D. 10. 3. (Fapinianua) " Sabi- 3. 19.— Dtmelli Comm. jur. civ. Lib. 30. o. 1- 
HUB ait: ' In re communi nemirum domino- 7. — Gluck, Comm. Vol. 8. $576-593. — G ester- 
rum jure faeere quidquam invito alleropos- dtng, Eigcnthum. 6 41-50. — Du Rot in the 
te.* Unde manifestnm est, prohibendi jus Archiv Civ. Frax. Vol. 6. p. 252. 386. (Coa- 
esse; in re enim pari poiiorem causam esse tra: Puchta in the Rhein. Mob. Vol. 1. p. 
prohibentis constat. Bed etsi in communi 286.) — Schtcame, Rom. Friv. R. Vol. 9. 
prohiberi sociua a socio, ne quid facial, po- & 267-375 a. — ^Art^xr, Darstellung Fraktischer 
test, ut tamen factum opus toUat, cogi non po- Materien des Rdm. Rechts^ Vol. 1. Dresden 
tes<t, si, quum prohibere poterat, hoc prster- and Leipsic, 1831. — BuchkoUz, Jur. Abb. 
znisit, et ideo per communi dividundo actio- No. l.—Piu^ta, Klagen. $ 69-74. The Ro- 
ncm damnum sarciri potent. Sin autem fa- man distinction between vindicatio directa 
cicuti consensit, nee pro damno habet actio- and utilis wa.*i not, as Dr. Rosshirt supposes it 
nem. Cluodsi quid absente socio ad IflBsio- to be, of any practical importance in toe later 
nem ejus fecit, tunc eliam toUere co^tur." Roman law, nor is it at the present day. 
Hence a majority of votes does not decide. — Comp. Savignv, System. Vol. 5. p. 11 scqq. 
const. 1. 4. C. 4. 52. — Struben, RechtUche p. 70 seqq. This distinction is by no means 
Bedenken. Vol. 5. No. 30. — Gesterding, £i- peculiar to the doctrine of property, for it 
g^enthum. $ 9. runs through the whole of the Roman system 

iO) fr. 52. ^ 10. D. 17. 2.^onBt 4. C. 8. 10. of actions. Directa actiones were those spe- 

e) For instance: fr. 13. § 1. D. 8.2. (Fro- cialiy established by a law, while actionet 

u.») " Parietem communem incrustare Iv- utiles were such as were introduced from 

cet secundum Capitonis sententiam, sicut considerations of equity, or which were al- 

licet pretiosissim^ts picturas habere in ptariele lowed by way of analogy to the legal actions. 

communi ; ceterum si demolitus sit vicinus, See above, $ 194. and comp. Thibaut, System 

et ex stij^ulatu actione damn! infecti o^tur, 7th Ed. $ 70. 8th Ed. $ 72. — Dr. R. also 

non pluris, qnam Tulgaiia tectoria, asstimari errs when he says that the following 

debent. Cluod observari et in incrustatione theory of modem teachers of practice is in- 

oportct." correct, viz. that a vindicatio cannot be 

{d) const ^. C. 4. 53. " Falso tibi persua- brought without the plaintiff's alleging the 

sum est, communis pnedii portionem pro in- title under which he holds the property claim- 

diinso. antequam communi dividundo judi- ed by him. It is true that the Roman and 

ciom dlctetur, tantum socio, Jion^iam extra- canon laws permit the plaintiff to bring an 
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belongs only to the true proprietor of the thing ' It is therefore requi- 
site in order to maintain it, that the plaintiff furnish proof of his owner- 
ship. Consequently, if he alleges that he has acquired the thing hy 
way of transfer, he must prove that he from whom he received it was 
proprietor of the same (§ 274)> Moreover, the true proprietor is en- 
titled to avail himself of this action only when he is not in possession 
of the thing.<^ 2; The defendant here, b he who possesses the thing 

iBction for the recovery of property, in which fcHur, ad eum, gut accipitt talc transftrivr* 
he simply alleges his right of owDcrshipfWith- quale futt aptid eum, qui (radit; si scnrns 
oat Btating by what title he acquired the same, rait fandns, cum servitutibus transit ; si liber, 
until the stage of evidence. This however nti fait ; ct si forte serviiutes dcbebantur fan- 
has been altered by the imperial lawsof Gcr- do, qni traditas est, cam jare aervitatom de- 
many, which have made it tho duty of the bitaram transfcrtor. Si quia igitur fondum 
defendant to give direct and specific an dixerit liberum, quum traderet eum, qui !ser- 
0wers respecting all the facts on which the vas sit, nihil loris servitati fundi detrahit, 
action is founded. In accordance with this, veramtamen obligat se, debebitque prtcf^tare, 
the practice in Germany has always requir- quod dixit." — fr. 54. D. 50. 17. (quoted above, 
£d the plaintiff to specify all those facts on p. 174. note b.) — DoneUi Comm. ior. civ. Lib. 
which he relics as the groand of his action, 20. c. 2. — Gluck, Comm. Vol.8. jL 585. — Krtk- 
•and this coarse is certainly correct; for were zer, Ueber den Beweis des fei^cntlmms. 
the plaintiff allowed to assert his claim in such Vienna, 1 8 10. p. 8. — Ge»tcrdifw, Eigenthom. 
general terms, it would be impossible or at pp. 261 and 362. — Seuffert, £Jrdrt. Divi^ II. 
least exceedingly difficult for tnc defendant p«32. — Contra: Schfifnan, Handb. des Civ. 
to defend himself as fully as he is entitled to ui. Vol. 2. p. 47. — Tkibavl in the Archiv Ctr, 
do. Hence it has been adopted as a general Frax. Vol. 6. p. 311. and Kritz, L c p. 76 
rule for ordinaiv proceedmgs, that all the seqq. — On the other hand the common opinion 
facts of which toe plaintiff and defendant is aguin defended by Unierkolztur in the 
wish to avail them.<!elves in the case, muEtbe Archiv Civ. Prax. VoL 7. p. 233. — Hciuchdt 
setforth before the stage ofevidence, in order ibid. Vol.9, p. 316. — Heimbachde dominii 
to determine what are the points in dispute probatione ex principiis juris tarn Romaai 
that need to be proved. According to tlie quam Saxonici. Leipsic, 18'27.—Brfhmann- 
jadicial usage of Germany, the court will tiollneg, Versuche uoer eiuzelne Tbeile des 
therefore reject any action which is brought Civilproceases. p. 360. — FaiivfuUein in tho 
withoat stating expresslv the mode in which Archiv Civ, Pnix. Vol. 10, p. 226.— (V«<C7^ 
the plaintiff acquired the rights which he ding, Nachforschungen. VoL 2. p. 435. — 
seeks to enforce. The rejection is made Comp. also Unierhoizner in the Tub. kriu Z. 
either ex officio, or upon the defendant's in- Vol. 3. p. 463 seqq. Thtbaut himself iu 
terposing the exceptio ^eneralitatis or obscu- the 7th Edition of his System, ^ 566, 
ritalis libeUij which discharges him from the adopts the common opinion. — Respecting the 
necessity of answering the libel. proof of joint ownership sec, Arndts in the 

(a) fr. 23. pr. D. «. 1. (Paulas) " In rem Rhein. Mas. Vol. 3. p. 215.— When the plain- 
octio competit ei, qui ant jure gentium, aut tiff (as Dr. Ro8.sbirt adds) has famished proof 
jure civili dominium acquisivil.'' — It is im- of the fact tliat'he has acquired the owner- 
material w^hethcr he has the dominium pie- ship, andUie defendant interposes thecxcc^io 
num or the mera proprielatt. fr. 33. pr. D . ibid, dotn init (the so-railed coiUra-vindicatto), vix. 

{h) In accordance with fr. 20. pr. D. 41. 1. the plea that the plaintiff no longer held the 
(Ulpianas) " Traditio nihil amplius transfcrre ownership at the time when tlie action v^as 
debet vel potest ad eum, qui accepit, cjaam instituted, bat that he had lost it; then 
est apad cum, qui tradit. Si igitar quia do- it is incumbent upon fhe defendant to prove 
xninium in fundo habuit, id tradendo transfert ; his assertion that tlie plalntiff^s right of pro- 
si iwn habuit, ad eum qui accipit, niJtil trans- perty had terminated. 
fert. $ 1. Quoties autem dominium trans- (c) $ 2. J. 4. 6. "'.Sqac si agat, jus aibi 



* Real actions may be brought against every third possessor. As a general rule, they 
presuppose that the plaintiff is not himself in possession of the object siied for. It is 
only in a few actioncs in rem, especially in actions relating to sen-itudes {actio nega- 
toria and eonfestoria), that the entitled party can institute an action in order to pro- 
tect himself against a disparagement of his rights, even though he bo in possession; 
•while with respect to property actions, the rule holds good that the plaintiff' is sup- 
posed not to be in possession, but to claim his property from the defendant as pos- 
Bessor. The InatiUitea state however ($ 2. J. 4. 6. quoted ia note c) that tbcire la a 
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and disputes the property with the plaintiff, or, if not actually in pos- 
session, he whom the law regards as the possessor {Jichu possessor),'' 
If the defendant falsely deny that he possesses the thing and be convicted 
thereof, he must, as a punishment, surrender the possession to the 
plaintiff.^ He who holds possessibn only in the name of another, 
when this action is brought against him, must tell the name of the true 
possessor, in order that the plaintiff may institute his action against the 

eaae fundo forte vcl tedibns atendi fraendv tioriboa Diicestonim libris opportanicui appa- 
Tel per fimdtim vicini eondl af^Ddi, vel ex rebit'' — Theopkilus observes on the lore- 
faodo vicini aqaom daoendi, in rem actio est goin^ passage : '* In coiporalibus is ^ solus 
Ejusdcm generis est actio dc jnre prsdiorom agU tn rem, qui non pottidet, possidenti enim 
nrbanonun, velnti si agat, jua sibt esse altios actio in rem non dattir,neqneaioere possnm: 
aedcf) suas tollendi, prospiciendivc, vel proji- ' Si apparet, agrom illins non esse/ In ano 
ciendi aliqaid, vel immittendi tignum in vi- antem solo casa possessor actionem, in rem 
cini oedes. Contra anoqae de nsafnicta, et n»)vcre potest, qni et possidet, et actoris lo- 
de senritntibns pneaiornm msticoram, item com obtinet, sicat in uitioribas Digestonim 
Snediorom nrbanomm, invicem quoque pro- libris commode apparebit." — Qee also fr. 12. 
itiB sunt actiones; nt si qnis intendat, jos \ 1. D. 41. 3. — CujacH Observ. 7. 39. Sam^ 
non esse adversario utendi fmendi, enndi met^ Hermeneutik. p. 153. — M. Saulling da 
agendi, aqoamve daoendi, item altios tollendi, interpretatione verborum in fin. ^ 2. J. de ao> 
prospiciendi, projiciendi, immittendi, istse tionibas (4. 6.), " Sane uno casa," etc. Wartz- 

Snoqae actiones in rem sunt, sed negatives, burg, 1788. — Gl^ck, Comm Vol. 8. p. 138.— 

Luod genus actionis in controversiis rerum Savigny, Besitz. p. 88. 380. 433. 
corporalium proditnm non esL Nam in his (a) fr. 9. D. 6. 1. (quoted above, p. 240.. 

is agii, qui tion ponsidel, ei vero qui possidet, note b.) comp. fr. 27. nr. $ 3. fr. 52. D. 6. 1. — 

non est actio prodita, per quam neget, rem fr. 131. and fr. 157. & 1. D. 50. 17. (quoted 

actoris esse. Sane uno casu qui possidet above, p. 247. note a,) — $ 1. J. 4. 6. 
nlhilominas actoris partes obtinet, sicut in la- (i) fr. 80. B. 6. 1. 



single case where the proprietor may bring a property action even thoagh he poasesses 
the thing himself; but instead of denoting particalarly what case is meant, they merely 
refer in general terms to the Pandects. Vet Uiere is no passage to be found in the 
Pandects which has special reference to this in the Institutes. The opinions with re- 
spect to the case which Justinian may have had in view, are consequently very di- 
verse: and the dispute remains unsettled to this day. Many civilians suppose 
that by " uno casu** was meant the actio negaioria ; since this is only a kind 
of re» vindicoHo. and may be brought by the proprietor, even when he himself is in 
possession of the thing, against every one who unjustly impairs his rights of ownership 
by assuming to himseli' a right of servitude, fr. 17. pr. D. 8. 5.^fn 2. D. 43. 27.— fr. 
6. $ 2. D. 47. 7. — Comp., among the older supporters of this view, Hubert Prelec* 
tioues secundum Institntiones et Digesta. Leipsic, 1735. Vol. 1. p. 393 seqq. ; see 
also Hopfner^ Comm. 8th Ed. $ 1095. Other jurists with less reason suppose that 
the case intended is that of the eonfessoria actioj as that may actually be instituted by 
aptjssessor of a right of servitude, fr. 5. $ ult. D. 7. 6. — fr. 6. $ 1. D. 8. 5. It is how- 
ever much more probable, that Justinian had reference to neither of the servitude 
actions, but rather to the property action itself. This view, which is supported among 
others by Thibaut (Braun, Erorterungen, p. 75 seqq.), has respect to the casein which, 
while the proprietor has obtained possession of toe principal thing, the accessoiy 
things are still either wholly or in part withheld from him. Now it is a well Itnown 
principle of Roman law, that there is no separate action for accessory things; since 
these must be claimed at the same time and by the same action with the principal thing. 
This principle however would evidently be unreasonable when applied to the case 
where the proprietor has no need to sue for the principal thing which he already pos- 
sesses, but only seeks to recover ihe accessory things belonging to it. In order there- 
fore to provide for the proprietor in such cose a remedy whereby he might obtain 
the aeeessorium^ a very reasouable feeling of equity suggested the fiction of considering 
him as one who had not vet received the principal thing, and thus allowing him to 
bring the property action, fr. 5. pr. D. 19. 1.— fr. 66. $ 6. D. 31.— fr. 20. fr. 27. D. 46. 3. 
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latter. This is called nonwuUio attetoris #. laudatio dammi, 1£ tbe 
defendant omit to do this, he himself becomes responsible as 9^fietiu 
poaeuor qui liti se oituliL* 

The object of the action may be either a single thing or a wuverniai 
remm, consisting of corporeal things of the same kind ; but not an 
entire estate as such, as e. g. a peculium or inhentanco.^ 

h. It$ OtM, 

§ 2S9. 1. The aim of the rei vmcUcatio is that the plaintiffbe declared 
proprietor of the thing, and that the defendant be accordingly sen- 
tenced to surrender it to him^' with all its appurtenances {cum omm 

{a) const. 2. G. 3. 19. compared with fr. 25. capita que redemta rant, adhnc earn posse 

fir. 27. pr. D. 6. 1. — Linde^ Abh. ans dem Ci- gregem vindicare. ( 1. Armamenta navis 

▼il-Frooeas. p. 125. — Gentler in the Archiv singala erant vindicanda ; acapfaa qaoqae le- 

Giv. Fr^. Vol 3. No. 25. paratim vindicabitur."— ^. 56. D. ibid. (Jn- 

(b) fr. 1. pr. D. 6.1. (Ulpiaans) " Post ac- lianas) ** Vindicatio non at grem ita et pe- 

tiones, qoie de univcrsttate proposites snnt, cnlii recepta est, sed res singnTas is, cui le- 

gubjicitur actio sirunilarum rerum petitio- gatom pecolinm est, petet" — See respecting 

Dis."— fr. I. $3. D. ibid. (Idem) "Perhapc these passages Elver»* Jar. Zeit. for 1830. 

aatem actionem non solam singnls res vin- p. 39. — Docoments also» e. g. a testament or 

dicabantnr, sed posse etiam gregem vindicari, a deed, may be the ob^t Oi a rei mndieatio, 

Pomponios libro Variaram Lectionom vicesi- — ^fr. 3. D. 29. 3. (Gains) ** Ipsi tamen here- 

mo qainix) scribit. Idem et de armento, et de di vindicatio tabalarom, sicat ceterarum he- 

equitio, ceterisque, qnts gregaUm habentnr, reditariarom reroin oompetit, et ob id ad ez- 

dicendnm est Sc^d enim gregem sufficiet hibendam qnoqne agere potest" — Comp. 

Ipsomnostmm esse, licet singula capita nostra Geiger and Glkcfc, Merkwurdige Rechta* 

non sint; grexenim, non singula corpora vin- falle. Vol. 3. No. 33. — Gonner in his Archiv 

dicabontur."— fr. 2. IX ibid. (Panlas) "Sed fur Gesetzgebung. Vol. 1. No. a7.—Bi/o», 

m par nomenis dnoram interfuerit, neuter Abh. Vol. 1. No. 17. Vol 2. No. 30. — Kind, 

aolidom gre^cnit sed nee partem dimidiam Cluflestiones forenaes. 1st Ed. VoL 1. chap, 

totios ejds vmdicabit Sea si mojorem nn- 96. 2d Ed. Vol. 3. chap. 96.—Oonmer, Ucber 

menim alter habeat, at detracto alieno nihilo- Staatspapiere. $ 58. — aouckay in the Archir 

minos gregem vindicalurus sU, in restitutio- Giv. Frax. Vol. 10. p. 143. 

nem non vcniant aliena capita."— fr. 3. pr.D. [c) When the thing saed for has ceased 

ibid. (Ulpianos) " Marcellas libro quarto to exist or has been lost by accident, a pos- 

Bigestorom scribit : Qui gregem habdrnt ca- sessor malajidei is responsible on accoant of 

pUum Creoentonim, amissis centum redemit his mora, in case the thing would not have 

iotidem capita aliena ab eo, qui dominium sufibred ike accident ifihe owner had had it in 

eorum habebatj ml qui bona jide ea posside- his possession, or in case he virould have sold it 

baty H futc utique gregts, inquit, vinaxcatione before the occurrence of the accident fr. 15. 

continebuMiur, Sed et si ea solo supersint $ 3.D. 6. l.~fr. 40. pr. D.5.3. A bonajidei pos* 



* Our Anthor says, in note b, that vindication applies generally to all ducnmeuts 
which are evidences of debt According to the Roman law this is correct ; bat in 
most countries of Germany certain kinds of bills are excepted, viz. such as are not 
made payable to a certain person, but to the bearer (au porieur)^ e. g. paper-money, 
bank-notes, certificates of stock, &c. According to the common law of Giermany, the 
vindication of such evidences of debt is not absolutely excluded ; but, on account of 
the difficulty of proving identity where there are no particular marks, it is not easy for 
the plaiatiflf to succeed. In consideration of the importance of promoting the free 
circulation of such paper-money, the legislatures of differeut German states have 
placed the vindication of it on the same footing with that of coin. Metallic money 
Dowever, as its character requires, can be viodicated only so far as it exists in natura^ 
and has not been mixed with the money of the defendant ($ 270). Accordingly tho 
mtrrogata of money, when e. s. things are procured with money belonging to anotlier, 
whether it has been impropeny obtained or not (the money of pupils, minora, or 
churches excepted), cannot, as a general rule, be vindicated : because vindication ap- 
pUea only to the yery oli^t itself belongiog to us, as it exists in natura. 
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eoMta).* Afl regards the fraita of the thing in particular, the possessor 
malajidn must deliver up all the fruits which he has reaped or might 
have reaped up to the time of litis-cdntestation ; and from that time 
onward, he must make compensation also for such as the plaintiff 
could have reaped if he had had possession. The possessor bcnuB^fidei, 
on the contrary, has to deliver up only the fruits which he has actually 
reaped before the litis-contestation, and even these only so far as they 
have not been consumed by him (§ 2S4) ; but after the time of litis-con- 
testation, he must either restore all the fruits that he has reaped or 
might have reaped, or must make compensation for them.^ 

2. The plaintiff, on the other hand, is obliged to satisfy certain 
claims of the defendant in return. Although according to rule he is 
BOt bound to refund to the defendant the price which the latter has 
paid to obtain the thing ;^ yet he is obliged to compensate the defend" 
ant for certain kinds of expenses which he incurred for the benefit of 
the thing, during his possession.** If those expenses are impensa neces- 

$essor 18 not responsible except on account of vas mm prius reddatis, quam jtreLiumfucrit 

locupieUUio, as e. g. when he has received tolutum a dominis. Curate igitur cauiius 

the sum for which it was insured. Compb negotiari, ne non tantum in damna hujus- 

K^AmmererintheZ.{urCiv.R.u. Pnx:. Vol.8. modi, sed eiiam in criminis suspicionem in- 

Ko. 1. cidatis." The defendant's only remedy on 

(/z) fr. 17. $ 1. fr. SO. D. 6. 1. — fr. 23. f 2. 1), that account is a resort to bis att^/or.— const, 

ibid. (Paulus) " 8i quis rei soib alienam rem 16. C. 8. 45. "Super emti agri quoBslione 

ica adjecerit. ut nars ejus fieret, veluti si quis disceptabit Pnsses provincise, et si portionem 

■tatua sue bracnium aut pedem alfenum ad- diversos partis esse cognoverit, Impensas, 

jecerit, aut scypho ansam vel fundum, vel can- quas ad meliorandam rem vos ero^se con- 

delabro sigillum, aut mensos pedem, dominum stiterit, habita fructuum nitione restitui vobis 

eum totins rei efflci, vereque staiuam snam jubebiL Nam super pretio evicta portionif 

dicturum, etscypflbm. plerique recte dicunt" non cum, qui dominium evicerit, ted auctri' 

A 3. ibid, (quoted above, p. 282. note 6.), $ 4. eem convening consequent est.*' — const. 1. C. 

ibid, (quoted above, p. 278. note b.) 3. 19. " In rem actio non contra venditorem, 

{b) const 22. C. 3. 32. (quoted above, $284. sed contra possidentem competit^ Frustra 

note e.) The reason is, because the possessor itaque dcsidcras non tecum congredi, sed cum 

bofuejidei is regarded as a meUoi^fidei posses- auctore tuo dominum vindicantem, quum te 

sor from the time of the litis- contestation upon possiderc contcndas. Nam si denanciasti 

the action, fr. 25. J 7. D. 5. 3. — fr. 17. $ 1. ei, qui tibi vcndidit, intelligis, evictionia illi 

fr. 33. D. 6. 1.—$ 35. J. 2. 1. — ^fr. 48. pr. D. 41. pertcnlnm imminere. Nee enim jurisdictio- 

1. — ^fr. 25. ^ 1. D. 22. 1.— fr. 4. $ 19. D. 41. 3. nis forma, in eadem provincia constitutis tam 

There is no such distinction found in the pctitore quam possessore, ob anctoris perso- 

civil law as that made, between a pr^edo and nam, quern in alia provincia dicis consistere, 

a titulaiy mcUafidei possessor, by Madai in debet immutari." — On the exceptions to this 

the Z. fur Civ, R. und Proc. Vol. 11. No. 1. rule, see: const 16. C. 5. 71.— fr. 6. $ 8. D. 3. 

Bee Vdhgerow, I. c. $ 333. 5. (Julianus) " Si Titii servum putans, qui 

{c) const 3. C. 3. 32. " Mater tua vel ma- erat Semjpronii, dedero pecuniam, ne occidcre- 

ritns fundum tuum invita vel ignorante te tvr, ut romponius ait, habcbo negotiorum 

vendere jure non potuit, sed rem tuam a pos- gestorum adversus Sempronium actionem." 

sessore vindicare, etiam non oblato pretio, — fr. 6. D. 49. 15. 

poieris. Sin autem postea de ea venditione {d) A possessor, whether boTiai or mala 

conscnsisti, vel alio modo proprietatem ejus Jidei, can claim compensation for expenses 

amisisti, adversus emtorem quidem nullam employed on the fruits only in ca.se and so 

habes actionem, adversus venditorem vero de far as be restores the latter, fr. 36. $ 5. D . 5. 3. 

pretio negotiorum gestorum actionem exer- (Paulus) " Fruclusinidliguntur dcductis im- 

cere non prohiberis."— const. 23. C. ibid. " Si pensis, qua quarendorum, eo^endorum, con- 

mancipium tuum per vim vel furtum ab- servanaorumque eorum ^raltaJlurU, Cluod 

latum alii ex nulla jnsta causa distroxerunt non solum in ooniB fidci possessoribus natu- 

vindicanti tibl dominium solvendipretii nulla ralis ratio expostulat venim etiam in pra?do- 

necessilas irrogetur." — const 2. C. 6.2. "/»- nibus, sicut Sabino quoque placuit" — fr. 46. 

cwilem rem detideraHs, vi agnUa* resfurti- D. 22. 1. (Ulpianus) " auod in fructus re- 
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saruBf compensation must be made for them, whether the defendant be 
,posse»Bor bona or mal{Bjidei\* if they are impetua utiles, a compensation 
may regularly be required by tKe possesgar boruBjidei, while a poneuor 
malajidti has only the right to take away what was added in this man* 
ner, and keep it for himself; if they are impeiua voluptuaruE^rkO regard 
is paid to bona or nulla fides, and the defendant is never entitled to 
demand compensation, but has only the right to take away the addi- 
tions, as far as this may be practicable without injury to the principal 
thing ; but he must leave with the principal thing what he has added 
to it, if the proprietor prefers to take it and pay for it.^ Among the 
Romans, these counter-claims of the defendant gave him only a right 
of retention, and not a right of action ;« in Germany he is allowed the 
latter also.^ 

B. Publiciana in rem actio.* 

§ 290. Besides the rei tnndicatio of the civil law, which is the proper 
action for the recovery of property, there is, according to the praetorian 

digendog impensain est, non ambigitnr, ip- cai, ei reddere id cogatur, laribns sepnlchns- 

009 fructus dfeminaere deberc." que aritis carendum sit: anfficiet tibi per* 

(a) const. 5. C. 3. 32. A thief only is not mitti tollere ex his rebus, que possiis, dam 

entitled to compensation even for necessary ita, ne deterior sit fundus* quam si initio non 

expenses employed on the thing, fr. 13. D. foret aedificatum. Constitaimoa i;«ro, nt, si 

13. 1. (Faulas| " Ex are^ento surrepto po- paratus sit dominns tantum dare, qoantum 

cala facta condici posse, Fulcinius ait. Ergo nabiturus esset possessor his rebus ablatii^ 

in condictione poculorum etiam coelaturcs fiat ei potestas ; neque malitiis indalgesdnm 

flBstimatio fiet, quae impensa furia facta est, est, si tectorium puta, quod induxeris, pictu- 

(^uemadmodum si infans surrcptus adoleve- rasque corraderc velis, nihil lamnu^ nisi nt 

nt, aatimatio Jit adolescenlis, qvamvis cura officias. Finge earn personam esse domini, 

et tumtibus furit crecerii." — const. 1. C. qus receplum fundum mm venditura ait: 

8. 52. nisi reddat, quantum prima parte reddi opor- 

{b) fr. 27. $ 5. D. 61. — fr. 37. D. 6. 1. (Ul- tere diximns; eo deducto, tu condcmnandoa 

planus) " Julianus libro octavo Digestorum es." — fr. 38. D. 5. 3. — fr. 9. D. 25. 1.— const. 5. 

scribit: ' Si in aliena area eedificassem, cujus C. 3.32. — BuckhoUz, Jur. Abh. p. 16-21. and 

bonce fidei quidcm cmtor fui, vcrura co tcm- p. 399. 

poro sdificavi, quo jam sciebam alicnam; (c) fr. 23. $4. D. 6.1. (quoted above, p S78. 

videamus, an nihil excentio prosit ; nisi forte note b,) — fr. 4. $ 9. D. 44. 4. (Ulpianus) " Si 

quis dicat,prodesse de damno sollicito.' Pu- minor mihi infantem donaverit, deindecum 

to autcm nuic exccptionem non prodcsse; vlndicet, exceplionedoUm€UirepeUenduMe»i, 

ncc cnim debuit, jam alicnam certus, ffidifici- nisi alimenta reddat, et si quis alius sumtoa 

nm ponerc; »cd noe ei concedcndum est, ut probabilis in eum factussit." — fr. 24. D. 6. 1. 




sdificasti aut conaeruisti, deinde evincitur: estipsumpossid^^fetadversariutnadonera 

bonus judex varic ex persouis causisque pclitoria eompeiiere, quam alio possidcnte pe- 

constituct. Finge et dominum eadem lac- <<?re."— fr. 14. J 1. D. 10. 3.— ft 33. D. 12.6.— 

turum fuisse : reddet impensam, ut fundum Francke, Erlauterung versch. EechtsmalD- 

recipiat, usque eo dnntaxat, quo prctiosior rien. Vol. 1. No. 2. 

facius est, et si plus prctio fundi accessit, so- [d) Contra: K&mmerer in the Z. fur Civ. 

lum, quod impensum esL Finge pauperem, E. u. Proc. Vol. 8, Nos. 1. 2. 3. 



^ In order to a proper naderstanding of the nature of the actio Publieiana, it will be 
well to make here a few remarks, which will at the same time serve to elucidate what 
was said by us at pp 267. 268. concerning bonitary ownership. Originally the actio 
Publieiana applied chiefly, though not exclusively, to bonitary ownerehip, and in 
general to every po»$e$$io ad usucapionem. Were we to set out from the enoneoiu sap> 
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law, another action for tbe recovery of a thing acquired in good faith by 
transfer ; and this is called, after the praetor PubUcius, who first intro- 
duced it, the Publiciana in rem actio,'* 1 . This action, it is true, vas 

(a) $ 4. J. 4. 6. — D. 6. d. — Donelli Comm. Jena, 1810. — Van Matsow de Pabliciana in 

jar. civ. Lib. 20. c. %.-^Gluck, Comm. Vol. 8. rem actione: in the Annal. Acad. Leaden, 

593-.'S99. — SchDmarif Handb. dea Civ. R. 1816.- <!^r/K>a<vr<de Fabliciaua in rem actione. 

Vol. 2. p. Al.—Qe»terdingt Eigentham. $ 51- Lou vain, 1820. — Eckenberg, Diss, do Pnbli- 

S7."'iychna\iU>ertt Diss, sistens obaervatt. ad ciana actione. Leipeic, 1821. — Quyet de Pa- 

L. 1. pr. D. de Pabliciana in rem actione. bliciana in rem actione. Heidelberg, 1823. — 

position that the Publiciana actio was nsed solely fo^ bonitaiy ownership, we would 
arrive at the condasion, that when Justinian abolished the distinction between bonitary 
and anirital ownership, this action was tacitly abolished likewise ; but such was certainly 
not the case, since Justinian in his compilations has every where retained the Public 
ciana actio with all its distinctive features. This action was in &ct introduced for the 
possessor ad uwueapionevif whom the pnetor by way of fiction (or rather presnmpfion) 
regarded as a proprietor, his object being to protect him who had the better right to 
the thing. According to the older Roman law, a person who had acquu-ed a thing in 
good faith by a legal transacdon and delivery, if his predecessor was not already pro- 
prietor or he himself had not acquired it by prescription, had no property action, not 
even against a possessor who held by an inferior right. The pnetor however assumed 
that he who had acquired a thing in good faith and by a legal title, even when he 
wotild not or could not prove ownership on the part of his predecessor, or could not 
complete the term of prescription because he had lost the possesion of it. must be pro- 
tected aeainst him who possesses infirmiore jure (and hence especially, against him 
who lacks bona fida or a juaia cauta). The plaintiff moreover is only required to 
show that he was in bona Jlde at the time of acquiring the thin^ ; subsequent bad faith 
(ma/a^tf« ««7)ert7«nt>n«) does not injure him: for the provisions of the canon law 
respecting contikua bona Jidet have reference only to prescription, and not to the 
actio Publiciana^ the more so as this action does not go at all against the true proprietor, 
and is based entirely on the supposition that the plaintiff nas acquired the thing 
lawfully and in good faith, which is the foundation of thepresumptive pnetorian owner* 
0hi|). Hence the Publician action may be bronght even in the case of a tide which (as 
for instance legatuvt', donatio mortit causa, adjudication &£.) does not make the transier 
of the property depend on delivery. There are however some cases in which the actio 
Publiciana may be employed even against a true proprietor : as for instance where the 
defendant in possession has acquired the ownership of the thing subsequently to his 
sale of the same ; for here his plea of property {exceptio dominii) is defeated by Uie 
^iBLUHAfTs replica doli t. rei vendila el tradilte. In order to present the subject as 
clearly as possible, we will give in conclusion a brief comparison of the property 
actions. 

Tbe rei vindicatio as well as the Publiciana actio is an actio in rem : they agree in 
their aim, as eaoh of them is bronght in order to compel the defendant to surrender the 
thing sued for cum omni cau^a ; both proceed on the supposition that the object is a 
corporeal thing, that the defendant against whom they are brought is iu possession, 
that the plaintiff can prove his right of ownership in the thing, and that a previous 
suit must be brought for separation (the actio ad exhibeTuLum), in case the object 
claimed is connected with another thing (see our note, p. 198). 

They differ, on the other hand, as follows : 1. The rei vindicatio belongs only to the 
true proprietor; the Publiciana actio belongs both to the true psoprietor and to 
the poseesBor ad ueucapionem (is qui est in conditione usucapiendi, i, e» qui poesidet 
bona fide et ex justa cauta). 3. The rei vindicatio applies against every thinl pos- 
sessor ; the Publiciana actio applies only against a possessor who has a weaker right. 
3. In the rei vindicatio. the plaintiff who holds titnlo derivativo must prove not only 
his own acquisition of ownership, but also the former ownership of his prede- 
cessors ; in the Publiciana actio toe plaintiff needs prove only his own prescriptive 
possession. — It may be remarked here, that the expression " to vindicate,^ in its more 
extended sense, is used to signify, to enforce the rights of ownership in a things 
whether by means of the rei vindicatio or of the Publiciana actio* 
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originally intended for the protection of prescriptive possession, i. e. 
for the assistance of a man who hy iradUio exjusta catua had acqnired 
^possessio ad umcapiamem^ but had lost his possession again before the 
term of prescription was completed.' Still, in order to avoid the 
stricter and more extensive proof of ownership, which would be 
required to maintain the rei vindication even the true owner m&y make 
use of the Publiciana actio when he proposes to rest simply on the fiict 
that he has lawfully acquired the possession of the thing by transfer; 
but of course this action always presupposes that the thing is capable 
of being acquired by prescription.^ 2. It can be maintained only 
against a possessor whose possession is not as good as was that of the 
plaintiff; consequently it cannot be brought against him who likewise 
possesses ad usucapionem, and still less against the true proprietor 
himself.^ 3. The aim of this action is to obtain the surrender of the 
thing cum omni causa, and the same principles apply here as in the case 
of rei vindicatio (§ 289). 

Zitnmem in the Bhein. Mas. Vol. 3. p. 330 nomine sit tradita. Cetenxm ante traditb- 

tteqq.-Kriiz, Darstellang Pract Materion des nem, qnamvis bona iidei qaia emtor sit, ex* 

Rdm. Rechts. Vol. 1. Dresden and Leipsic, periri Publiciana non poterit $ 17. Julia- 

1831.— iZo««4tr< Z. f. Civ. n. Grim. B. No. S. noa libro ae^dmo Digealoram acripsit: Trm^ 

p. 937. — PudUOi Klagen. A 75.-^In caae two ditionem ra emim oportere bona fde, ^fieri, 

peraons are each entitled to a poneasio ad ideoque si sciens alienam possenmem ap- 

v^ueafionem with respect to the same thing, prehendit, Pabliciana enmexperiri non poa- 

the one who actaally possesses it mast be se, quia osacapere non poteriL Nee qaia> 

nnoonditionally protected, unless die right of ^oam patet, hoc, nos exiatmuu^t sofficcre, ini- 

tfae other be belter from its priority. tio traaitionis ignorasserem alienam, oti quia 

(a) O'oHM, rV. 36. — $ 4. J. 4. 9. "Namqne possit Pabliciana experiri sed oportere et 

01 cai ex Jasta caosa res aliqna iradita faerit, tanc bone fidei emtorem esse."— rr. 13. pr. 

Telati ex causa emtionis, ant donationis, aut D. ibid. (Gain^ " QtueatM^M tuni jnUtB 

dotis, aat legatonim, necdam qjas rei domi- cau$^ acquirendarum remain si ex his canas 

BUS e&ctaa est, si ejas rei possessionem casa nacti res amiserimas, dabitar nobis earom re- 

smiserit, nnllam habet directam in rem actio- ram pensei^aendaram gratia hsc actio." — On 

nem ad earn perseqaendam, qnippe ita pro- fr. 2. D. ibid., see : Hatte in the Rhein. Mas. 

ditfB sant jure civili acUones, ut qais domi- Vol. S. p. 348. and SchrOier in the Z. fur CIt. 

ninm sanm vindioet Sed quia saoe damrn R. a. Proc. Vol. 2. p. 117. 
erat, eo casu defioere actionem, inventa est {b) fr. 9. $ 5. D. 6. 2. (Ulpianna) " H^ecadh 

a Prelore actio, in qua dicit is, qai possesaio- in Au, qn^ utneapi non po§9unt, pnto fartl- 

nem amisit, eam rem se osacepisse, et ita vin- vis, vel m servo iiigitivo, locum nan kabei.'' — 

dicat saom esse ; ^ns actio Pabliciana appel- fr. 19. & 2. D. ibid. ( Paulas) '' In Tectigalibos, 

latar, qaoniam pnmam a Publicio Pratore et in aliia pnediis, (lUB asacapi non poasani, 

in edicto proposita est." — fr. 1. pr. Di^. Publiciana competit. si forte booa fide mibi 

6. 2. — fUlpIanus) "Ait Pretor; Si quu tradita sunt." — Vtnim Selectaa qasst.Lib.L 

id, quod traditur ex justa causa a non domi- c. 27. — Backe, Interpret jur. Bom. Koniss- 

ito, et nondum usucaptum peief., judicium berg, 1829, c. 2. Gomp. alao: Marezoll, In- 

daboJ'—h, 3. $ I. D. ibid. (Idem) "Ait stitationen. 2d Ed. p. 176 aeq^^Tkibaui, 

Prstor: 'ex ju$ta causa veiet.' Qm igitur System des Pand. K. 7tfa Ed. $ 571. — ffojff' 

Justam cauaamtraditionis nabet, utitur Pabli- tier, Comm. Ed. by Weber, f 345. 
ciana. Et non solum bonai fidei emtori com- {e) fr. 16. D. 6. 2. (Papinianus) "Paulas 

Setit Publiciana, sed et aliis, ut puta ei, cui notat : Exceplio justs dowtinn. PubHcianm 

Otis nomine tradita res est, necdumusucapta; dmcienda esL" — fir. 17. D. ibid. (Neratiua) 

est enim Justissima causa, sive lestimata res " Pabliciana actio non ideo comparata est, ut 

in doicm data sit, sive non. Item ri res ex res domino auferatur, (cjusque rei argumen- 

Gaasajudicati8ittFadita;"-fr.4. (Paulus) "Vel turn est prime tequitas, deinde exceptio: H 

aolvendi causa ;" — ^fr. 5. (Ulp.) " Vel ex causa ea res possessoris non sit), sed ut is, qui bona 

noxe deditionis : sive vera causa sit, sive fide omit, poaseadonemque ejus ex ea cauaa 

falaa."— fir. 7. $ 16. D. 6. 2. (Idem) " Ut igitar nactua est, potius rem faabeat"— fr. 1. pr. D. 

Publiciana oompetat. base debentconcurrere, ibid, (quoted in note a.) may likewise be 

met bona fide quisemerityetei res emtaeo zeferred to, if aocording to Uw reading of 
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C. Excepdo rei yendita et traditsB.* 

§ 291. A veiy remarkable exception which the defendant may have 
against the vindicating plaintiff, both in the rei vindieatio and in the 
JPubliciana in rem aciio, is the exceptio rei vendiUz et tradiUB,^ 1. This 
exception is founded on the general law principle, that he who is bound 
to protect one's possession (seisin) cannot impugn (disseise) it, and 
consequently it appears as an exceptio doli} 2. It belongs to the 
defendant in all cases where he has received the thing through a 
transaction obligatory on the plaintiff.^ 3. But it always presupposes 
a transaction valid and obligatory in itself; otherwise the plaintiff on 
bis part may defeat it by the replica dcii.^ 4. It applies not only to 
the heirs of those persons for whom and against whom it was originally 
established, but likewise to their singular successors/ 

the Cod* Flor. the^ comma is put after caaaa Ipse Ycnditor earn rem a te peteret, excep- 

(and not after domino), ao as to read : 8i quia tione enm snmmoyeres. Bed et si ipse possi* 

id, qDod traditnr ex jasta caosa, non a do- deret, et tapeteresadversasexceptionemdo* 

mino et nondmn asncaptam petet, jadiciiim minii replicatione atereris." const 14. C. 8. 54. 

dabo. — Comp. Hubert Frelectiones sec. Inst, et 

(a) Dig. «1. ^.-^Gluek, Comm. Vol. 20. $ Dig. Vol. l.p. l^.—TUbaui, System. $ 178 
1128. — van Etirijek deexceptione rei ven- seqq. — H^pjner. Comm. 6 960 seqq. 
ditfB et tradxtes. Loavain, 1824. -— Albert, fa) fr. 32. & 2. D. 16. l.~rr. 7. $ 6.m fin. D. 41 . 
Observationes qaaedam^ de exceptionc rei 4. (Jalianos) *' Ctnodsi emtor com procoiatoro 
▼enditsettraditn. Gottingen, 1824. — Michel- oollosit, etenm pnamlo cornipit, qno yilias 
setif Diss, de exc. rei Tenditsa et tradite. mercaretnr, non intelligetar bons fidei em- 
Berlin and Heidelbei^g, 1895. — BuckhoUx, tor, nee longo tempore capiet, et si adversns 
Versnche. K. 13. petentem dominnm uti ooaperit exceptione 

{b) fr. 17. D. SI. 2.— (Ulpianos) '* Vindican- rei volontate ejus vendits,fTp/tea^to doli uti* 

tern venditorem rem, qaam ipse vendidit, ex- litfutura est:* — const. 16. C. 5. 71,— Srandii 

oeptione doll posse sammoveri, nemini dnbi- in the Z. fur Cir. K. n. Proc. 

nmest, qnamvis alio jure dominimn qunsie- {e) fr. 1. $ 2. D. 21. 3. — const. 14. C. 3. 39. 

rit ; improbe enim rem a se distractam evin- " CluTun a matre domnm filii te scientc com- 

cere conatur. Eligere aatem emtor potest, parasse propones, adversus enm dominium 

mmm rem velit retinere, intentione per ex- vindicantem, si matri non saccessit, nulla te 

oeptionem elisa an potins re ablata, ex cansa exceptione taeri potes. Qnodsi yendilricii 

stipnlationis daplum conseqni." — const 11. obtinet bereditatem, doli mali exceptione, pro 

C. 8. 45. qua portione ad eam bereditas pertinet, ntl 

{e) For instance: fr. 1. D. 21. 3. — fr. 17. D. non proliiberis."— fr. 3. pr. D. 21. 3. (Hermo- 

91. 2. — fr. 72. D. 6. 1. (Ulpianns) " Ai a Titio genianns) ** Exceptio rei vendtts et traditfl» 

fondom emeris Sempronii, et tibi traditus sit non tantam ei, cai res tradtta est, sed sacces- 

pretio solnto, deinde Titlns Sempronio heres soribus etiam ejus et emtori aecundo, etsi res 

exstiterit, et enndem alii Tendideritet tradi- ei non fnerit tradita, proderit; interest enim 

derit, sqnias est, at ta potior sis. Nam etsi emtoria primi, secondo rem non evinci." 

/ _^ _^ „ 

* The exceptio rei vendila et tradit^e which reets on the principle, Quem de evie" 
tione tenet actio, eum agentem reffellit exceptio^ af^liea, as is said in tbe text, againaC 
ffae plaintiff in all cases where he is boand by the transaction which transferred the 
property to the detendant. In order to render this more intelligible, we will state the 
cases in which he is thos bound. They are these : 1. Where the plaintiff now vindi- 
cating has himself sold the thing while he was not its owner, and has only snbse- 
qaently acquired the ownership ; or where he has sold the thing by virtue of bis risht 
as pawnee or mortgagee and now claims the property of the same thing nnder another 
title. 2. Where the vindicating plaintiff has not indeed sold tbe thing himself, but is 
obliged to respect the sole, eitheo' as the heir or singular successor of the alienator, or 
as mandator on account of the authority he has given to dispose of it, or hiatly as surety 
on account of his haying secured the puxvhaaer against evictioii. 
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TITLE FOUBTH. 

Loss OP PROPERTY. 

§ 292. The right of ownership may terminate either agreeably to 
the owner's will or against his will r^ 

I. It terminates with his consent : 1. when he relinquishes the thing, 
without transferring it to another ;* 2. when he transfers the ownership 
of the thing to another.^* 

II. It terminates against his will : 1. physically — a. when the thing 
perishes ; b. when a wild animal that has been caught or held as pro- 
perty makes its escape, or when a tamed one leaves off the habit of 
coming back :^ 2. juridically — a, when the thing becomes a res extra 
eommercium;* h. when an enemy recaptures the booty that had been 
taken from him / c, when another, against the will of the proprietor, 
acquires it by specification, accession, adjudication, or prescription. 
The right of property,, however, is not extinguished by the ownei^s 
death, but descends to his heirs. 



]2l 



Oetterding, Eigentham. $ 58. 59. factam est, ad boc interdictom non pertiaetf 

^ 47. J.2. 1.— fr. 2.$1. D.41.7. (Paalns) non enim in flamine^ publico factom crit, 

** Bed Proculas : ' non desinere earn rem do- quod est otriaaqae vicini. At si limitatns eit 

mini esse, nisi ab alio posscssa faerit ;' Julia- tiger, occapantis alveos fiet ; oerte desinit esao 

BUS : ' desinere quidem omiUentii esM, non pablicas. Ille ctiam alveus, qaem sibi fla- 

fieri autem alterias, nisi possessa fueril ;* et men fecit, etsi privatns ante fait, incipit tamen 

recte."^fr. 17. &1. D 41. 1. esse poblicna, qaia impoosibile est, at alveus 

(c) fr. 31. pr. D. 41. 1. (Idem) "Nanqnam fliimmis pablici non ait pablicna." — See 

nnda troditio transfert dominium, sed ita, si above. $ 146. note a. 

venditto aul aliqua jnsia cau»a prtBccsaerit, (/) f 17. J. 3. 1. (quoted above p. 376. note 

propter quam traditio sequerctar."— const c?-)."^* 5. $ 1. D. 49. 15. (PomponiosJ "Postlimi* 

SO. C- 3. 3. nii jus competitaut in bello, ant in pace. § U 

{d) $ 12. J. 2. 1.--$ 15. in fin. J. ibid. "In iia InDcllo,camhi, qui nobis hostea sunt, aliquem 

antem animalibus, qum ex oonsuetudine abire ex nostris ceperunt. et intra presidia sua per- 

etredire Solent, talis regulaoomprobata est, at duxerunt; nam si eodcm beuo it rever^usfue' 

eousque tna esse intelligantur, donee ani- ri^,^<//immt»mAa^e/, id est, perindc omnia 

mum revertendi hal^eant Nam si revertendi restiiuuntur ei jura, ac si captoa ab bostibos 

animam habere desierint, etiam tua esse de- non esset. Antequam in prsaidia perdaca- 

sinant, et fiunt occupanlium. Revertendi aa- tarhostium, manetcivis; tone aatem rev«<- 

tem animam videntur desinere habere, cum bus intclligitur, si aut ad amicos nostros per- 

rcvertendi consuetudinem desernerint." — fr. veniat, aut intra pmsidia nostra ease ooppit'* 

5. f 5. D. 41. 1 — This rule docs not apply to — fr. 19. pr. D. ibid. (Paulas) " Postliminium 

tamo animals, fr. 5. $ 6. D. ibid. est jas amirsse rei recipiendo* ab extranco, et 

{e) fr. 23. D. 7. 4. (quoted above p. 232. in statum pristinum restitaendc inter nos ae 

note b). — fr. 1. { 5. D. 43. 12. (Ulpianusj liberos, popolos regesquo, moribas ac leg:ibas 

*' Ripa autem ita recte definictur : id, quod constitutum. Nam quod bello amisimoa, aut 

fiumen continet, naturalem rigorem cursus etiam citrabellum, W«trttr«K«re<rt/mzmif«, 

mi tenens. Ceterum si ^uando vol imbribus, dicimur postliminio rwipere. Idqae na'nrali 

▼el man, vel quo alia ratione ad tempos ex- tequitate introductnm est, ut, qui per inja- 

crevit, ripas non matat. Nemodenique dixit, riam ab extraneis detlnebatar, is, abi in fines 

Nilom, qui incremento sno M gy ptam ooope-' suos redisset, pri«tinam jus soam rccipeivL"— 

rit, ripas saas matare vel ampliare Nam fr. 30. D. ibid. (Labeo) " 61 id, quod noetrum 

<^am ad perpetuam sal mensuram redierit, hostes ceperont, ejus generis est, ut postlimi- 

npos alvei ejaa mnniendie sunt Si tamen nio redire possit, simnlatqae ad nos redeandi 

fiumen nataraliter creverit, ut perpetuum in- causa profngit ab hostibus, et intra fines im- 

cremcntum nactnm sit, vel alio flumine ad- perii nostri esse coepit, postliminio redisse 

mixto, vel qua alia ratione, dubio procul di- existimandum est. Faulus: Immo cum ser- 

oendum est, ripas quoque ipsum mutasse, vas civis nostri ab bosUbns captus inde anfii- 

qnemadmodum sialveo mutato aliacoepisset git, et in arbe Roma ita e.st, at neqoe in do- 

correre." fr. 1. $ 7. D. ibid. (Idem) " Simili mini sui potestate sit, neqae uUi serviat, 

mode et si fiumen alveum saum rehquerit et nondam postliminio redisse existlmandam 

alia flaere cceperit, quidqaid in veteri alveo est" 
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CHAPTER IV. 

SKKTXTUDIfl.* 

§ 293. The system of property of a state is a matter of vital impor- 
tance to the welfare of the people, and to their attainment of the higher 
ends of their being ; because the property of the citizen is the only 
remnant left him by the state, of the dominion over nature originally 
granted to man. In fact, personal freedom, and with it the moral and 
physical well-being of men, is most essentially concerned in the pre- 
servation of the freedom of things. A crippling of both these kinds 
of freedom, by making the person dependent on the thing, is a course 
of policy which should be discarded both in a moral and a politico- 
economical point of view ; since it infuses into the body politic a 
poison which corrupts its humours and undermines its strength, and 
which cannot be expelled without imminent danger and convulsivQ 
throes. On the contrary, a mere restriction of real freedom, which 
leaves personal freedom unimpaired, and is not carried beyond natural 
and reasonable limits, may be perfectly safe and consistent with the 

* The Roman rights of things consifited of two principal classes: ownerthipt and real 
rights iu things belonging to another. To the latter belong, servitudes, emphyteusis, 
superficies, and pawn and mortgage. Real rights correspond to owocrsbip in so fai* ttiat a 
thing forms their immediate object; but a^u the^ ditiisr from it inasmuch as they make 
the thing subject to one's dommioa only m certam respects, while in all other respects 
it is subject to the ownership of another. Rights of things are distinguished from 
rights of obligation by the fact that they give an independent right immediately in the 
thing itself, and hence apply against every third person; whereas rights of obligation 
give DO other than mere personal rights to the thing, and consequently apply only 
against the grantor. 

We will here remind the reader of Chancellor Kent's remarks (Comm. Vol. 3. p. 
436.) concerning the Roman doctrine of servitudes. He says: "The regulations m 
the civil law on the subject of urban and rural servitudes were just and equitable, and 
the provisions made to define and protect tho^e rights, were far more minute and pre- 
cise than those which are to be found on the same subjects in the books of the common 
law ; and it is difficult to solve many questions arising on those rights, without having 
recourse to the solid and luminous principles of the civil law which are of permanent 
and universal apphcation. — M. Fournel, when speaking of the Roman law m relation 
to this subject, says that Quelque chose que vous demandez aux lots RomaineSf elleg 
vous en foumis»ent la r6ponsc ; and we may say of that law, as the younger Pliny 
said of Tiuxs Aristo, who was an accomplished lawyer and his particular friend: 
Nihil est quod diseere velis, quod ille doeere non possit" 

As to the application of the Roman principles of servitudes in Germany, they are 
still in force there to the present day, although some modifications have been intro- 
duced by the German law. Thus, for instance, the German law recognises servitudes 
that have been granted to a corporation, and also some kinds of usufruct which deviate 
in some respects from the Roman usufruclus. According to the law of several Ger- 
man states, the servitudes which encumber land are required to be registered in the 
public records. Mitlermaier (Grundsatze des deutschen Privatrechts, 6th edit. Re- 
gensburg, 1842. $ 166) insists that such registry should be eveiy where adopted; 
since the true condition and worth of any property cannot be estimated witiiout a 
knowledge of the burthens which encumber it, and which often seriously diminish 
its value. 
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general interests. The Romans seem to have been so deeply im- 
pressed with a conviction of the importance of the freedom of things, 
that they transferred the principle of freedom of the person to free- 
dom of the thing, or, in other words, that of personal freedom to 
real freedom ; and that they were so jealous both of personal and 
real freedom, as to entirely reject the so-called real burdens, and 
to treat with a certain degree of rigour and disfavour even the 
servitudes, which in principle were perfectly innocent. Hence the 
Romans would not tolerate any restrictions of personal freedom 
through restrictions of the freedom of things, nor encourage a division 
of the dominion over a thing. They adhered to the praiseworthy view, 
that personal freedom ought to be restricted only through personal 
obligations, and not by restrictions on the freedom of a thing for every 
future possessor, and that the thing, thus free for all times and for 
all future possessors, should have at one and the sam& time only one 
do minus over it, and that his dominion should constantly remain as 
little circumscribed as possible, and not be diminished by dividing his 
prerogatives among several persons. The only true restrictions of 
property recognised by them were the servitudes; for emphyteu- 
sis, superficies, and pawn and mortgage, are to be regarded rather 
as transfers of ownership to another. ' The grantor of emphyteusis or 
superficies ceases in a manner to be the practical owner: since, by 
virtue of such grant or division of the powers residing in ownership, 
he transfers the majority of them to the emphyteuta or superficiarius ; 
and the dominion, although in a legal point of view reserved to him- 
self and his successors, in fact only results back to him upon certain 
conditions ; and a pawn or mortgage is properly nothing else but a 
conditional transfer of the dominion over the thing — a forfeiture as it 
were of the thing or of the dominion over it consequent upon the 
non-fulfilment of a personal obligation, in lieu of the original forfeiture 
of the person or of personal freedom.* K. 



** Entirely different from the Roman system of property w«s that of the Geni»nic 
nations in respect to real estate, which so powerfolly and steadily aided in eDslaTiDg 
the people of Europe. Tacitn8(Germ. xxvi.), it is true, in speaking of the Germaos 
of his time (among whom, in their then low grade of civilization, capital of coane did 
not posaem that value which it had araone the Romans), praises them, saying : •• Usury 
IS so utterly unknown to them, that they have not even prohibited it" Yet howevw 
pernicious may be the wounds inflicted upon the industrious classes of the communitr 
by the exactions of relentless avarice, and however imperiously an earnest and vigi- 
iMit cooperation of law, justice, and public opinion may be demanded for the purpose 
of militating this great and crying e vfl, it is still clear that no money-usury— even when 
carried publicly aud privately to the extent to wliich it formerly was among the Ro- 
mans and now is among the civilized nations of the present day— can occasion mi8chie& 
at all to be compared to the dire consequences of property-usury among the Germans 
of ilie middle ages. In consequence of their political relations, real estate could ac- 
cumulate to excess m the hands of individuals, and (what should always be prohibiled 
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TITLE FIRST. 

NATURX AND GENERAL PRINCIPLES. 

J. ServUude of a thing.'^ 

§ 294. Free aumerzhvp of a thing (libertas m) exists where the owner 
thereof is not restricted in any respect, and is therefore entitled to 
exercise all the rights contained in the property according to its legal 
nature. This freedom of ownership manifests itself, as we have seen 
ahove (§ 285), in two different ways. Thus, 1. the owner by virtue 
thereof is entitled to do every thing that ownership can authorize him 
to do, and that in general without any regard to the question whether 

(a) 80VRCS8 : Gahu, 11. S8-33.^lD8t 11. man's Tbes. Vol. 4. p. 119.— Wesiphal de li- 

3-5. — Dig. VII and VIII.— Cod. III. 33 and 34. bertate et seryitatibas pnedionun. Leipaic, 

— liiTSRATURX : Donelli Gomm. jur. civ. 1773. — K. S. Zacharia in Hago'a Civ. Mag. 

Lib. 9. c. 21. S2. Lib. 10. and l\.—MerilUi Vol. 2. No. IS.—Munlen Von den Servitn- 

Commentar. in att. Dig. deaervitntibas; in ten. 2. Vols. Hanover, 1806. 1810. — Gliek, 

Otto's Thesanrns. Vol. 3. p. 613. — Jani a Comm. Vols. 9 and 10 up to $ 690. — Luden^ 

Costa, Comm. s. Fnel. ad titt Dig. de aervi- Die Lehre von den 8ervitaten. Gotha, 1837. 

tatibns ; in Meerman's Thesaams. Vol. 1. p. — E, Hofmann, Die Lebre von den Servitu* 

697. — lyAvezan, Servitntum Liber ; in Meer- ten, Vol. 1. Darmstadt, 1638. 



by a wise legislation) the landed proprietors were allowed to make contracts by which 
tiie propert^-nsury could be perpetaated to the advantage of an indolent minority 
although nunoQS to the mass of the people. The deepest woands were every where 
inflicted by the feudal system ; but they fell with peculiar force on the peasantry, in 
consequence of the manorial grants of lands, which imposed the most galling fetters on 
both personal and real freedom. The rural tenant, surrendered to the arbitrary wiU 
and caprice of his lord and with no protection from the most oppressive treatment^ 
was destitute of any right to dispose of the land or even of the wretched produce of 
his labour; and where his rignt in the land was of a permanent and more cer- 
tain nature, he was still, in addition to other dues from the land, subjected to oppressive 
imposts on all that be produced (gifts and tithesof com, fruits, cattle, &c.) ; was obliged 
to perform services with his hands, horses, carts, implements of husbandry, &c., and 
to sacrifice a large portion of his time and labour to the use and behoof of his lord 
and for the promotion of his agricultural, manorial, and private interests. In order to 
make all these rights and obligations perpetual, property was crippled; for, the usu- 
rious grantdr, in transferring the same, attached the dues reserved for himself and hie 
successors, for ever to the property. This contrivance for as it were petrifying personal 
rights and obligations, by mvesting them with a real character, seemed too advantage- 
ous not to be extended to other relations. This was done with regard to licensesior 
certain trades : thus, for instance, the right of brewing beer was granted as a real mo- 
nopoly to certain manorial and city breweries; so that the inhabitants of villages and 
districts were obliged to resort to these establishments for the supply of their wants. 
Traces of this vexatious and oppressive sjstem of real rights of monopoly and prohibi- 
tion, which bear like an incubus on the industry of the people and are ii\jurious to the 
|rablic in every way, are still to be met witfiTboth in the cities and in the country : thua 
m many parts of Germany the right of carrying on certain trades, as e. g. brewing, corn- 
grinding, distilling, inn-keeping, drug-selling, keeping retail-stores, barber-shops, &c.y 
are attached as real privileges {privilegia realia) to certain estates in town and coun- 
try — a fact more gratifying to the admirer of historical antiquities than to the friend of 
the human race. It is true that these mediae val rights do not owe their origin exclu- 
sively to the selfishness of princes, nobles, ecclesiastics, and corporations (thus for in- 
stance the monopoly of grinding com was often granted to a mill, as a consideration to 
the miller for his outlay m erecting it, and to insure him a living from it) ; but as we 
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or not it tends to the prejudice or inconvenience of another;* and, 2. he 
can prevent every other person from interfering vdth his property or 
making any use of it, even though it would not prove disadvantageous 
to himself.^ When the freedom of ownership is restricted in any 
respect, in consequenqe of a right in the thing held by another than 
the owner, it is said that the thing serves such other {res servit)/' 

The serviiude of a thing [servitus rei), if we take the expression in its 
primary sense, signifies a restriction of the natural freedom of owner- 
ship in the same, which is effected by separating ceitain rights in the 
thing from the general rights of the owner, and granting them to ano- 
ther. A right of this description may be either one that binds the pro- 

(a) fr. 151. D. 50. 17. (Paulas) " Nemo dam- ortenmgen. p. 67.— Comp. ako ibovej $ 285 

nnm facit, nisi qui id fecit, qood facere jus and & 286. cumI the pa^iges quoted p. 308. 

noQ habet." — fr. 155. } 1. D. ibid. (Idem) noteo. 

" Non videtur vim (acere, c^ui jurexuo utitur, (6) fr, 13. $ 7. D. 47. 10. — fr. 16. D. 8. 3. (see 

etordinaria actione expcntur." — fr. 24.$ 13. abovct $ 285. note b.) — conat 11. C. 3. 34. 

D. 39. 2. (Ulpianus) " Item videamus, (^uando (quoted above, § 285. note b.) 

damnum dari videatur 7 Stipulatio cnim boc (c) fr. 5. $ 9. D. 39. 1. (CTlp.) ** Clui, u& 

Gontinet, quod vitio sdinm, loci, operis dam- opitm43t maxima sunt, sedes tradit: non hoe 

num fit; utputa in domo mca puteum ape- dicit, servitutem illia deberi; aed illad so- 

^o, quo apeno venae putei prsBcis® sunt, an lum, ipsaa sdes liberaa esse, hoc est, nulli 

tenear? Ait Trebatius : 'uontcnorimedamni servire." — ^A thing 'which is free from any 

infecti; nequc enim existimari operis mei servitude is called ret optima mamma. — w. 

vitio damnum tibi dari in ea re, in qua jure 90. D. 50. 16. — fr. 169. D. ibid. (Paalua) 

meo usuB sim.' Si tamen tarn alte fodiam in " Non tantam in traditionibna, sed et in 

mco, ut paries tuus stare non possit, damni in- emtionibus, et stipulationibna, et testamentis 

fecti stipulatio committetur." — fr. 9. D. 8. 2. adjcctio hsc: tUi optimut maximu$qtte estt 

(quoted above, $ 286.) — fr. 14. D. ibid, (see h^c8iffuiJicat,vlliberumjpra»MurpnBdiuin, 

above p. 304. note d.) — Still the law does not non ut etiam servitutcsei debcantur." — Cioe- 

permit the owner to use his rightn for the ro de leg. a^^r. III. 2 " Optimo enim jure 

mere purpose of injuring others, fr. 1. $ 12. ea sunt profocto, qua optima conditioue sunt, 

fr. 2. 9. D. 39. 3. — Nov. 63. — Thibauly System L ibera meliore jure sunt, quam fserva. Capite 

des Pand. K. 7th £d. $ 56. and in Brann's £r- hoc omnia, quA sorviebant, non Bervient." 

no longer live in the middle ages, it ia evident that this cannot shield the eneniiesof 
human proj^ess from bein^ responsible for a state of things which joatifiea the severe 
reproach placed by GUke m the mouth of Mephistoplules : 

I know how 'tis with this must tubtle art. Sense bAcomes nonsense, kindness fearful wraog; 

Laws are hereditary, like the gout. Alas thai ihou agr&nd-rliild hasl bern bom ! 

From sire to son descends the bitter smart. We ne*er shall hear a word , I dare be sworn, 

From place to place it slily spreads about. Of innate rights that to all men belong. 

It was very truly observed by Prof. Zacharid (in hia excellent Regiervug^' 
lehre fYol 1. p 141 seq.), in speaking of the attempts made to perpetuate this op- 
. pressive system : " There formerly was in all^ and still is in mott of tho states of Ger- 
manic origin a great number of estates burthened with base services, gifts, or jura 
bannaria. Aitbough more than one cause can be adduced from history for tins pheno- 
menon, yet a complete explanation can hardly be found for that pecaliar tendency of 
the peoples of Germanic on^in to convert every relation o* civil life (even the duties of 
allegiance and militaiy service) into a real one and thus to fetter it as it were to the 
ground. But 'greatly as this peculiarity is to be objected to on the score of right, it 
must be allowed that it had at least these beneficial effects, that it rendered the deve- 
lopment of the national culture more steady, the political institutions more lasting, and 
the relations of dependence less oppressive. The present time strives after other and 
higher ends. It desires before all things to free the land from its burdens and fetters. 
It wishes to infuse life and motion into all social relations. Though at the same time it has 
to guard against another danger, that of giving all a prey to the whirlpool of change f 
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prietor of the thing not to do somethitig, or one that binds him to sufffr 
something to he done for the advantage of the entitled party, which he 
as proprietor would otherwise be entitled to do or to prevent. In a 
derivative sense, however, the rig fits themselves which are founded on 
the servitude of a thing, are likewise termed servitutes } and this is tbe- 
usual meaning of the word.** * 

//. OenercskPrineiples of Servitudes. 

§ 29.5. The fallowing general principles naturally proceed from 
the very essence of a servitude : 1 . A servitude, being a right detached 
from the ownership of the thing itself, can be conceived of only as ap- 
plying to the property of another in a corporeal thing, and consequently 
not to one's own property or to another servitude. Hence the rules 

(a) $3. J. 3.3. — Inst 2. 3. — Concerning the p. 102. — Du Roi in the Archiv Civ. Prax- 

natarc of the Roman servitftt and ju9 in re- Vol. 6 . p. 252 .scqq. — Contra : O. F. Puchta 

alicna, see: Savig-ny, Bcsitz. p. 97. — Hnfe- in the Rhcin. Maa, Vol. 1. No. 4. p. 3<j6. — 

iaruf, Qcistdes Rom. Rechts. Vol. 2. Divid. 9^ Guyct, Abh. aas dera Civilrechtc. p. 5. — 

No. 9,—Lohr, in his Maa;. Vol. 3. (1) p, 486. UrUerholzner, Vorjahronjj. Vol. 2. $ 191. — 

— Zimmern, Rum.-Rechtl. Untersachangen. BuclihoUz, Versache. No. 14. 



♦ Scrvitui indeed alao signifies the servitude of a person, or the state of slavery ; but 
here that is not spoken of, and it is used only in the sense of the servitude of a tkinf^. 
In the langUBgo'of the fioaian law, a thing is said to be senr'ient, in which, although it 
is owued by another, we have a real right, by virtue of which and for the advantage of 
our person o^ property, we can require the owner or any possessor of the thnif 
to sutfer or omit to do something with respect to such thing,^ which he woula 
not have to submit to, if the rights comprised in the ownership rested in himself un- 
diminishedi Servitude is therefore a jus in re, as distinguished from a jus ad rem : 
the former is a real right or a right in the thing itself, and consec^uently has effect 
against every third person ; while the latter is a personal right or a nght to the thing, 
and hence applies only against the actual obligee. If my ueigbour burthens his land, 
for me or for the benefit of ray land, with the servitus compascui or with the servitus 
ne luminibus officiaturj or gives me a nght of usufruct therein. I have in each of these 
cases a ju« in re, aud every holder of tlie land must suSer roe to pasture my cattle on it 
(serv. comp'.), and enjoy the usufruct thereof {vsusfrurtus); and he must abstain from 
erecting any thing on his ground or doing any thing to it whereby my light, my pasture, 
or my usufruct would be injured. If, on the contrary, he should lease or let out his 
land to me or grant roe any other merely personal right to the thing, I have merely a 
jus ad rem (or jus in personam^ by virtue of which I can only require of the grantor 
of the right, or those wiio may have succeeded to his duties, that be should sutt'er, or 
omit, or (in this case) even do-, what I am entitled respectively to do, to prevent, or to 
demand. 

With regard to the WDrd servitus, it deserves to be noticed that originally it signified 
only the duty of service {onus servitutis) ; but through the usus loqueudi of common 
life and of the law, it alscj acquired the meaning of right of ser\'ice {jtss servitutis). 
Such irregularities are met with in every language ; we will instance only the word 
** debt,"^ which ia used to signify both iho debitum and the crcditum. It may there- 
fore bo said that servitude has both an activo and a passive signification: in the 
former case it denotes the restrictive W^^ A/ belonging to the entitled party; in the 
latter, the restrictive duty entailed upon the proprietor or poa-^essor of tlie servient land. 

The right of servitude is distinsruished from the right of pawn and mortgage (as is 
remarked by Zachariu, 1. c. p. 133), by the fact that the former increases the property 
of the entitled party, while the latter only secures it 

21 
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of the Roman law: *^ NulU res sua servit"^ anJ, '' ServUus servitulis 
esse non potest"^ 2. A servitude can consist only in the owner's being 
bound not to do something with respect to the thing («ji nonjadendo \ 
hence called servitus negaliva)^ or in his being obliged to suffer some- 
thing to be done {in patiendo ; hence caHed serv, afflrmativa). Conse- 
quentljTy it cannot consist in this, that the proprietor is to do something 
for the advantage of the party entitled (injadendo). The proprietor 
may indeed bind himself to do something with respect to the thing for 
the advantage of his neighbour ; yet this would establbh no right in 
the thing itself, but merely a Hght of obligation.^ ^. The servitude 
must secure some advantage to the person or thing entitled; therefore 
in case of a predial servitude it must enhance the value or agreeable- 

(a) fr. 5. pr. D. 7. 6. — ^fr. 76. pr. D. 23. 3. caatione, nt, si dcccsserit legalarias, vel ca- 

(TryphoninoB) " Cum in fuado mariti habcna pile deminutus ex magna causa fhcrii, resli- 

xnulier usumfrnctnm, dotis causa eum marito tuatur.'* — fr. 33, ^ 1. D. R. 3. (AiHcanus) " Per 

dedit, quamvis ab ca nsusfructus discei^scrit, planum pnedia aqnam duci quoquo modo 

maritus tamen non usuiructam habet, acd imposita servitute, nisi pactum yd stipulmiio 

Buo fundo quasi dominus utitur, consecuiua etiamdehocsubeecula est; nequeeorumcai- 

per dotem plcnam fundi proprictatem, non vio, neque alii vicino poteris baustum ex rivo 

separatam ab usufructu ; ncc est, quod non concedere. Pacto enim vol sUi'ulatione in- 

uiendo maritus amittat. Divortio autcmfac- terv^nieniibus ct hoc concedi solet, qaamvis 

to, constituet in codem fundo usumfruclum nullum predium ipsum sibi servire, neque 

mulieri Qiuodsi in matrimonio decesseril servitatis frucins oonsiitui potest." 

uxor, nihil emolument! ob dotem habere vide- (c) fr. 15. |^ 1. D. 6. 1. (Pomponiusi) " Servi- 

tur maritus quia, etsi uxorem earn non duxis- tulum non ea nature est, ut aliquid facial quit 

act, tamen fructuariiB morte finitas nsusfruc- (vcluti viridaria tollat, aui i^nasniorcm pro- 




lervitutifl neque fa«ere quicquam inviU)aJte- tute, que onens fenendi causa imposita erit, 

ro potest, neque pix)hib«re, quominus alter actio nobis competit, utetooera ferat.etsdi* 

faciat; nolli enim res ma servit Itaque ficiareficiatadeammodum, quissrvitute im* 

propterimmensascontentionesplerumqueres x>o^i^ comprebensoB est £i Qallus putai, 

ad divisiouem pervenit ; sed el per communi nonposse ita urvitutem imponit tUquvfjacere 

diyidundo actionem consequitur socius, quo- aliquid cogeretur, sed ne me facere prohtbe- 

minus opus fiat, aut id opus, quod fecit, lollat, rel; nam in omnibus senritaiibas refectio- 

ai modo toti societati prodest opus toUi." — nemad eum pertinere, qui sibi servitutem as- 

Ajointownercan have for himself a right of serat, non ad cum, cuius res serviat. Sed 

servitude in the thing which he holds in com- proavalait Bervii sententia in proposita specie, 

raoD with another, fr. 10. D. 7. 9. (Idem) " Si ut possit quis de£eadere, jus sibfedse, cogere 

aervi, qui nobis communis enit, usnmfructnm adversarinm reficcre parietem &d oneru soa 

tibi legavero. necessaria erit hsccauiio here- sustinenda. Labeo autem, hanc servitutem 

di meo. ^ duamvis enim dc proprietatc possit non hominem dcberc, sed rem, dcnique lioere 

communi dlvidundo judicio experiri, tamen domino rem derelinqucre, scribit."--fr. 81. 

causa ususfructaa, qui tuus proprius est, ad § 1. D. 18. 1. (Scaevola) " Lucius Titius pro- 

officium communi dtvidundo iudicisnou per- misit de fundo suo centum millia modiomm 

tinebit."---fr. 40. D. 8. 2. {Idem) ''Eos, qui fmmenli annua prastare praBdiis Caii Seii; 

jus laminis immiltendi non habuerunt,apcrto postca Lucius Titius vendidit fundum, addi- 

pariete communi nuUo jure fenestras immi- tis verbis his: quo jure, quaque condilioM 

aisse, respondi."^fr. 8. Jr. 27. pr. D. 8. 2. ea prtcdia Ltujii Titiihodie sunt, ita veneunt, 

{b) fr. 1. D. 33. 2. (Paulus) " Nee usus, nee itaque kabeburUur, Q^usero : an emtor Caio 

ususfructas itincris, actus, viie, aciuoeductus Seio ad praistationem frumenti sit obnoxios T 

legari potest, qaia^ servitus servltutis esse Besponui : emiorem Caio i<eio secu/tdum ea, 

non potest ; nee erit utile ex senatusconsul- qnoi proponereniur, obligalum turn &tsc"— 

to, quo cavetur, ut omnium, quae in bonis sint, Tfubaut,yersiiche.yol. I. No. ^.^Zacharie.l. 

ususfructus legari possit, quia id neque ex c. p. 336. — Schoman, Handb. des Civ. R. 

bonis, neque extra bona sit. Sed incertiac- Vol. 1. p. 378.— Je>Aa7inJbnecA/, Exploratio 

tio erit cum herede, ut legatai-io, qaamdiu qumstionis: an servitas in iaciendo consistat. 

vixeril, eundi, agcndi, ducendi facultatem Gottingen, 1807. — Hnfcland, 1. c. p. 98. — 

proBstet, aut ca servitus constituatar sub hac BuckhoUz, Versuche. Lubeck, 1808. No. 3. — 
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ness of the land entitled.^ 4. A servitude establishes a real right in 
the thing servient ; and therefore it may be enforced against every 
possessor of the thing.* 5. A thing is never presumed to be burdened 
with a servitude, where a doubt exists j* and where it is certain that a 
servitude has been established, the law requires that the judge, in 
interpreting the transaction by which it is created, should adopt the 
meaning most favourable to the owner, and that he on whom the ser- 
vitude is conferred should exercise ii exactly in the manner agreed 
upon, and always in such a way as mayprove least burdensome to the 
proprietor.'' 6. A servitude can be granted only by the true owner of 

Schroder, Civ. Abh. p. 279. — Goldsehmidt right granted to a man merely forhia persoTuU 
in the Archiv Civ. Frax. Vol. 1. p. 386. — enjoyment or advantage in another's land ii 
Demimrg, Beitrage ztu Gcschichte der Tee- not a servitOB pnedii. fr. 8. p. D. 8. 1. (Paalua) 
tamente. p. H5.—Seuffert, Erort. II. p. 37.— " Ut pomam aecerpere liceat, et nt spatiari, 
Guyet, Abh. aos dem Civilrechte. p. 1. and et at ccenare in alieno possimus, gervitas (sc. 
comp. with it : Zimmem in Schanck*8 Jahrb. pradii) imponi non potest"— ThibatU Ver- 
Vol. 12. p. 37.— With aervitades also a suche. Vol. 1. No. I.— 6'cAraier, Civ.' Abh. 
aingnlar successor of the thing (therefore in a No. e.—Senfiert, Erdrt. Div. 2. p. 39. 
certain sense a third party), assumes rights (b) fr. 20. $1. D.41. 1. (quoted above, $ 288. 
and duties, and this distinguishes servitudes note b.) — ^fr. 5. $ 9. D. 39. 1, 
from rights of obligation. Indeed there oc- (r) fr. 13. $ 1. D. 8/ 4. (Ulpianns) " 8i con- 
curs in the Koman law a right to perform- stat, in tuo agro lapidicinasesse, invito te nee 
ances on the part of the person bound with privatonec publico nomine quisquam lapides 
regard to a thing ; but as this could be en- ctedere potest, cui id faciendi jus non est • 
foreed only by meansof aper«ccit/io extraor- nisi talis ccmsuetudo in illis lapidicinis con- 
dinaria, it was not a servitude, fr. 7. pr. D. 39. sistat, nt siquis voluerit ex his caedere, non 
4. (Papirius Justus) "Imperatores Antoni- aliter hoc faciat nisi prius solitum solarium, 
BQs et Verus rescnpserunt, in vectigaltbtu pro hoc, domino pnestet Ita tamen lapides 
ipsa pnedia, non persona* conveniri ; it ideo csdere debet, postquam satisfecit domino, ut 
possessores etiam prseteriti temporis vectigal neque usus ncccssarii lapidis intorcludatur. 




vectigal pneieriium, vel tributum, vel sola- vit Heraclius, novum opus suis sumtibus per 

rium, vel cloacarium, vel pro aq^a^ forma."— prwaidem provincial lollere compelletur. Sed 

fr. 27. & 3. D. 7. 1, (quoted p. 331. note c). si te sermtulem habuisse non probetur, tol- 

{a) fr. 15. pr. D. 8. 1. (Pomponius) " auo- lendialtinsadificiumvicinononestinlerdic' 

ties nee hominum, nee proediorum servitutes turn." 

sunt, quia nihil vicinorum interest, iron va- [d) fr. 20. $ 5. D. 8. 2. (Paulus) "Stillicidi- 

lent, veluii ne perfundam tuum eas,aut ibi um, quoquo mode acquisitum sit, allius tolli 

consistas; et ideo si mihi concedes, jus tibi potest -, levior enim JU to facto scrtnius, 

non esse fiindo tuo nli frui, nihil agitur, aliter qnum, quod ex alto cadit, lenius, et inter- 

atque si concedas mihi, jus tibi non esse In dnm nee directum perveniat ad locum servi- 

fundo tuo aquam quierere, minuendae aqu® entem; inferius demitti non potest, qniajit 

™®* ^™S^"""^• ?• P'- ^- ^^' 20-— fr- 86- D- gravior serviius, id eat pro stillicidiollumen. 

60. 16. The prmciple stated in the text ac- Ea de causa retro guoque duct potest stillici- 

oounts for these two rules: I. It is immate- dium, quia in nostro magis incipiet cadere ; 

rial whether a servitude is of any value or not product non potest, ne alio loco cadat stillici- 

to the original ^nXee personally, fr. 19. D. 8 dium, quam m quo imposita servitus est ; le- 

1. (Labeo) " Ei fundo, quem c^uis vendat, ser- nius facere poterimus, acriusnon. Et omnino 

vitutem imponi, etai non utilis sit, posse ex- sciendum est, meliorem vicini candUionem 

utimo: veluti, si aquam alicui ducere non fieri posse, deteriorem non posse, nisi aliquid 

expediret, nihilommus oonstitui ea servitus nommatim in servitute imponenda immuta- 

possit auaedam enim habere possumus, tum fuerit."— fr. 4. & 1. 2. D. 8. 1. (Papinianus) 

quamvis ea »M?*M utilia non sunu"— /f///e- " Modum adjtci servUviibus posse constat, 

land, Ueisi des R. a. Vol. 2. Div. 2. p. 88.— velati quo genere vehiculi agalur vel non 

ThibavJ, Civ. Abh. No. 2.— Goldsehmidt in agatnr, vel ut equo dantaxat, vol ad ccrtum 

Lohr'sMa^. Vol.3. (1.) p. 480. 489.— Another 'pondus vehatnr, vel ut grex ille traducatnr, 

interpretation of the passage quoted is given aut carbo portelur. $ 2. Intervalla dierum et 

by o adke (in his Disrf. An et quo sensu ser- horarum non ad temporis causam, sed ad mo- 

▼itus non uiilis fundo imponi possit? Hx)8- dum pertinent Jure constttuiee servUutis:*'- 

lock, 1826), and supported by Zimmem in the fr. 5. J ! . D. ibid. (Gains) •' Usus servitutum 

Tub. krit Z. fur Br. W. Vol. 2. p. 403.^11. A temporibns seoemi potest, forte ut quia post 
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the thing, or by one who has at least a dominium tUUe over it, as e. g. 
an emphyteuta or tuperficiarius (§ 317, 318).** 

horcrm itriiam vague in horam Accimam eo non graviore terviivie aneret,q^^fn p€Ui d^ 
jnre atatur. vel ul alternis diebas utatur." — ^fr. hentr — fr. 24. fr. 33. } 1. D. 8. 3. (quoted 




* There are some defects in this section which it is necessary' to supplv. And first 
of all retipectiug the legal ground of ser\-itude8. Do not servitudes conflict with our 
idea of the legal essence i. e. the indivisibili^ of ownership 7 They certainly do; for 
they make a division of the rights inherent in it. In a juridical point of view there- 
fore, ihey can be justiried only so far as their necessity or importance seems to rpqnire 
that the legislatui'e should allow thetn. Many of the real (i. e. predial) servitudes 
are certainly necessary, or at least important, for the purpose of rendering rights of 
ownership perfectly available ; and with respect to personal servitudes, the usufruct 
and use were contrived fur enabling the owner to dispose separately of the substance 
of a thing, and of its enjoyment for a lifetime {ad diea vUtB usufrucittarii vel usuaHt) ; 
80 that the owner, as he chooses, may grant the rights of ownership and the advantages 
of usufruct and use to different persons, or he may retain one of them for himself; and 
thus he has it in his power to secure to one incapable of ownership, the advantages of 
usufruct or use for hu lifetime. It will be evident, that by this means the fiicilities for 
acquisition or alienation are increased without prejudice to ownership. (Comp. Za- 
eharid^ 1. c.) 

Considered from this point of view, the introduction of servitudes, merely as jnivq^ 
restrictious of tlie absolute rights ^f the owner, must have appeared to the Romans as 
the most advisiiblc means of protecting and increasing the use of one person's property 



by restricting that of another; for which purpose, in their high regard for the freedons 
of property, they were unwilling to resort to public restrictions. They endeavoured 
ratlxer t^j protect private property as much as possible against restrictions from political 
considerdtibns, and to uphold and favour in their public law ihe libcrta* rcrum^ or free 
exercise of the owner^s rights. Hence they very rarely restricted the owner for tho 
sake of benetiiing his neighbour, and seldom or never from a mere equitable considera- 
tiun of the relatioiis of neighbours to each other ; yet they allowed certain restrictions 
for the purpose of favouring agriculture or preventing public damage (see $ 286). and 
in a tew caies on account of religious views (see p. 151. note a). But such general 
legal restrictions of property imposed by the public law, must not be confoundcsi with 
servitudes, which from their character fall within tfie scope of the private law. (Comp. 
Weber zu Hopfner's Comm. 8th Ed. Frankfort, 1833. $ 347.) 

The Roman law distinguishes between real and penonal servitudes. It is usnally 
said that all servitudes are real (or predial), except four, which are personal: two of 
these latter still remain, viz. ususfructus and utus; snd the two others, viz. hahUatio 
and opera aervorum^ are now obsolete. This classification, which has been retained 
by Mackeldey, as well as by most other civilians, may be defended by the cons^ideretion 
that real Aervii udes are usuaily granted to a piece of ground, and that those so-called per- 
sonal sen-itudes are necesnartly personal, i. e. they cannot be conferred upon a thmg, 
but only upou a person, during his lifetime ; still, it is necessary to keep in view that 
the so-called real nervitudes, although they are usually grants to a thing, and therefore 
in cases of doubt are presumed to be such, may yet very well have tlA3 nature of 
personal servitudes. Hence in real servitudes, the thing itself to which the servitude is 
granted is in a manner the entitled party ; since the right of servitude forms an appur- 
tenance to the thing entitled, and accordingly belongs to every possessor of it. Real 
servitudes {scrvUuicg rcales) therefore found a lasting relation of serv'ice between two 
estates, while personal servitudes become extinct with tlie life of the party entitled. 
The reajion why those exclusively personal servitudes can never be granted to a thing 
isbimply this, thul u perpetual separation of the rights of use {nsusfruetus^ usns, Sx.) 
from tiie owuership woiUd destroy the essence of the latter, and thus convert it into an 
empty name. 

Consequently, the subject of a servitude, whether personal or real, may be either a 



BOOK I.] BIGHTB OF THINGS. 325 



TITLE SECOND. 

BIKQLX XIVD9 OF 8XBVITUDES. 

Qeneral Classification. 

§ 296. With respect to the entitled subject, servitudes are : 1. Either 
servituUs persoTiarum s, hominum (called servitutes personales)," i. e. such 
as are granted to some certain person merely for his own advantage, 

priBtorio jare constitaentnr, et i pmB &d exem- turn de his utile competet ." — Comp. 7%ibaiUt 

plum earom, qasB ipso jaro constitat® sant. System. 7th £d. $ G04. 631. 

utilibas actionibus petentor; sed et interdio- {a} fr. 1. 15. D.3. 1. — ^fr. 8. $ 3. D. 34. 3. 

person or a piece of land ^ which latter is of coarse represented by the possessor for the 
time being ; the only exception is formed by the so-called personal servitudes, where only 
a perion can be the subject or party entitled. The object of a servitude on the con- 
trary can never be a person, bat most always be a thing. The Romans recognised 
only thingi as objects of servitudes ; and, naturally and consistendy, they permitted 
these only as restrictions of another's property, and not of the proprietor's person; 
since personal obligations can arise only from a pei'son's obligatory a^ts. In tne main 
and excepting those restrictions of real freedom, property remained among them un- 
restricted, and the freedom of the person could by no means be afiected through them. 
Hence their maxim : Serviiusinfaciendoconnistercnequit (a servitude caunot im- 
p«se on the owner of the servient ground a duty of doing). This principle, which 
forras a characteristic peculiarity of the Roman iervUudes (ttna of every jut inrc aliena), 
remains unaltered to the present day. Some writers on the German law, by whom 
the feudal and manorial burdens of the latter, e. g. tithes and personal services, have 
been erroneously regarded as servitudes, maintain that this maxim of the Romans 
"WBE changed by the German law with respect to these burdens, and that in all other 
respects they are subject to the Roman principles of servitudes. But such is not the 
fact; for these burdens are perfectly distmct from servitudes in their nature, and there 
is nothing analogous to them in the Roman law. This error will best be made obviuus 
by holding fast to the true idea of Roman servitudes, according to which they are no- 
thing but single real rights which are detached finom the ownership and belong to a 
third person. The real hardens on the contrary that occur in the German law, are 
by no means restrictions of the ownership. With respect to them it is not necessary 
that one estate should serve and another rule; for here the performance rests upon the 
pci*sou of the obligee, and is often due t.) the party entitled, without any reference to 
an estate; frequently too it belongs to the lord superior (dominus direc.tus)j contrary 
to the Roman principle "^c* propria nemini aervity Still they are by no means to 
be regarded in the light of obligations, but preserve a purely real character; on which 
account all possessory actlbns apply to them. Their nature consists essentially in 
this, that the '* possessor" of an estate ** as such** is obliged, for the advantage of the 
entitled party, to certain periodical performances, as e. g. to a yearly gift; wherefore 
the possessor is liable only in so far and so long as he possesses^-and not for such por- 
tious of the estate as have passed into the possession of another, or for the arrears of 
his predecessors. The principle of the Roman law, it will be perceived, is much 
more natural : it by no means rests, as seme have thought, on a subtility, but on a con- 
sistent carrying out of the notion of property. For smce the freedom of owuerehi|^ 
consists solely in the right to rule over the thing at pleasure, and to exclude all others 
from interfering with it (see above, $$ 294 and 285), restrictions can consistently bo 
assumed only m these two respects, viz. in the non-exclusion of another from inter- 
ference {paliendo), or in the owner's forbearance from acting as he pleases (non 
Jaciendo s, omiltendo). Servitudes of the former kind, i. e. which entitle the holder to 
do something which the burthened party has to suffer {in qttihus dominus debet pati 
ir liquid) f are called affirmative; and in contradistinction to them, those of the latter 
kind are termed negative, because they entitle the holder to require that the proprietor 
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80 that they apply to his person alone, and are extinguished at his 
death.' 2. Or they are servitutes pradiorum s. rerum (called servitutei 
reales)^ i. e. such as are established for the advantage of a piece of 
land. In this last case, the land itself is the entitled subject ; and 
hence any one who possesses it can exercise the servitude. 

I. Personal Servitudes. 

§ 297. All personal servitudes have this peculiarity, that they are 
eminently personal rights ; accordingly , they cannot be separated from 
the person of the entitled party,'' and are extinguished at his death,' 

(a) $ 3. J. 2. 4. " Pinilur atUem u»u*fruc- Predial servitudes, as mhy be observed for 

iu» morte frucluarii, et duabas capitis de- the sake of elucidating their naiare still more 

minutionibas, maxima et media, et non aten- distinctly, will always pass over into personal 

do per modam et tempos -. qnte omnia nostra servitudes, whenever they are conferred Tat 

gtatoit constitntio. Item finitnr usasfnictas, a certain time or conditionally. — fr. 1. D. 8. 1. 

ai domino proprietatis ab osafractnarib ceda- (Marcianas) " Servitates autpensonarom sant, 

tar (namextraneo cedendo nihil agit) ; velex at asas et asosfractus, aat reram, at servita- 

contrario, si fnictaarios proprietatem rei ac- tes rosticorom prasdiomm et arbanoram." 

qaisierit, qasB res consolidatio appellator. Eo (c) $ 3. J. 3. 4. (qooted above, note a.) — 

amplias constat, si oedes incendio consum- fr. 66. D. S3. 3. — fr.l5. D.10.3. — fr. 37. D. 8. 3. 

ts tuerint, vel eliam terras motu, aat vitio sno (Paalus) " 'Lucius Titius Caio Seio Fratri S. 

corroerint, extingui usumfractum, et ne ares P. De aqua flaente in fontem, qaem pater 

Cjuidem asumfructum deberi." — pr. J. 2. 5. — meas in Isthmo instruxit, do conoidoqae tibi 

n*. 3. $3. D. 7. 4. (Ulpianus) " Morte quoque gratuito digitum, sive ad domam, qaam in 

amitti usumfructumy non recipit dabitatio- Isthmo tenes, sive quocanqae tandem volne- 

nem, quum jus fraendi mortc extingaatur» ris.' Uaiero: an ex hac scriptura osas aqas 

sicuti si quid aliud persona cohssret." ^ ctiam ad heredes Caii Seii pertineat 7 Paaloa 

{h) $ 3. J. 2. 3. — fr. 1. $^ 1. D. 8. 4. (Ulpianus) respondit: nsam aqua personalcm ad here- 

** Jdeo autem hss servitutes praediorum ap- dem Seii, quasi usuarii, traosmitti non opor- 

pellantur, quoniam sine prsBdiis constitai tere '* 

nonpossunt; nemo enim potest servitutem (<f) $3.1.3.4. (sec above, note a.) -pr. J. 2. 5. 

acquirere vel urbani, vel rustic! prsdii, nisi — fr. 3. J 3. D. 7. 4. — const 3. C. 3. 33. — const 

<]ui habet pnedium." We now call them 12. C. ibid. "Ambi^itatem anttc^ui juris deci- 

in opposition to personal servitudes, predial denies, sancimus, sive quia uxorisuK, sive alii 

servitudes or easements to lands. The Ro- cuicunque asumfractom reliqaerit suboerto 

mans termed the latter by way of distinction tempore, in quod vel filius ejus, vel quisqnam 

sometimes servitutes simply ; as will be seen alius pcrvenerit, stare asumfractam in annos 

from -the Rubrum, D. 8. 1. bearing the head : singufos, in quos testator statuit: sive persona, 

de servituiibns ; and they used jura prsedio- de cujus aetalo compositum c.it, ad earn perve. 

ram in the meaning of servitutes pnsdiorum. nerit, sive non. Ncque enim ad vitam nomi. 



should abstain from doing something which he.wonld otherwise be allowed to do {qmm 
in non faeiendo eonsisiunt, s, in quibut domintit aliquid omiUere debet). Hereto we 
may add, that the principle, " Servitas in faeiendo consistere neqait," is much more 
correctly expressed thus, **Jns in re aliena in faeiendo consistere nequit ;" for not only 
servitudes, but all other kinds of real rights are incapable of imposing a doing upon 
the owner of the burdened property : since every real right, in conformity with its im- 
pure as a detached portion of the ownership, can operate in the two above-mentioned 
respects only as a diminntioa of the rights of the proprietor. 

Servitudes, according to the Roman law, are inseparable from the subject ; so that 
only the exercise of them can be ceded to another. This essentially distinguishes ser- 
vitudes from all other real rights. 

The Roman law regards &b right of servitude, as the real right to derive a certain 
advantage from another's property. The reasou why it rejects such servitudes as 
seen re no advantage to the entitled party, is, that it entertains too hi^h a regard for the 
freedom of property, to subject it to unnecessaiy and useless restrictions. 
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nnless they are granted to him expressly for himself and his heirs.* 
To these belong, according to the Roman law, the usufruct {unufruc' 
tus) and the use (usus) of a thing belonging to another, the right of 
dwelling in another's house (Juibiiatio), and the service of another's slave 
cr beast (opera servorum et animalium). 

m 

A, Ususfrueius.* 
1. Definition. 

§ 298. A usufruct^ is that real right in another's property by virtue 
of which the paity entitled is authorized to reap all the fruits of the 

nifl respexit, sed ad certa cnrrictila, nisi ipsl, et^ iUo marienU vel aliit legitimis modia eum 
cat usufmctiu legatos sit, ab hac luce faerit amiitetUe, exnpirare. Q,aarQ enim iste wmB- 
sabtractua; tancetenimaidpoateritatem ejus fnictas sibi tale viodicet privilegiam. at a 
nsttaafractam trausmitti noa est possibtle, generali iateremtione Qsosfractas ipse solos 
ifuttm morte u»umfrtictum penitus extin^i, exoipiator? quod ex nalla indaci rationabiU 
juris tndubiUiti sit." — const. 14. C. ibid. — aententia manifostissimnm est Et prop- 
''Anliquitas dabitabat, si qais fundam vol ter bocetosumfructumiinlriyOtadproprieta- 
allam rem cuidam teatamento rolinqaeret, tem snam redire, et utile esse legatam san- 
qnatenus osasfractos apad hcrcdem mane- cicntca, hnjasmodi paacissimis verbis totaih 
ret, si h^jasmodi constaret legatam. £t coram ambi^itatcm delevinras." (Lampa- 
qoidom inatile legatam ess& existimabant, dio et Orestc Coss. 530.) • 
qaia osasfractas nanquam ad saam rediret (a) Still even in thi» case the servitado 
proprietatem, sed semper apad beredem re- becomesextinct with the death of the entitled 
maneret. Et forsitan noc existimabant, quia party, and only commences anew in die per- 
ct secundos heres et deinoeps successores son of his heir. fr.3. ^ 12. D. 45. 1. 
nnius e.tse videantur nee possit hajusmodi {b) Inst 2. 4. — Dig. 7. 1. — Cod. 3. 33. — Pau- 
nsusfructos aecandum veterem distinctionem li sent. rec. III. 6. $ 17>26. — Fragmenta Vati- 
solitismodis extingai. Aliiaatemhajusmodi cona tit de usufructa. On the whole of this 
legatam non esse respaendam existimave- doctrine, see : Noodt de nsafrncta ; in his 
rant. Tales altercationes decidentes sanci- Works. Vol. 1. — Oalvanus de asofractu. 6e- 
musket hi^osmodi legatam firmom esse, et neva,1676. Tubingen, 178^. — DoneUiCatDBL. 
talon usumfructum una cum herede Jiniri jar. civ. Lib. 10. 

— — — .... ■ ■ 

* UsHsfructus conBistSy as appears from the composition of the word, of ««« and /rui- 
iion. The diSerence between ususfructus and usus lietf chiefly^ in the extent of the 
rights residing in them. The usufructuary has a perfect right of use and enjoyment 
in a thing belonging to- another, in the manner of a dominns ; while the usuary^ as a 
general rule, has only the right of use, and where the law allows him by way of excep- 
tion a fmitjon, this is confined to narrow limits. * 

The usufructuary, who has the full enjoyment of the principal thing and of all its 
appurtenances, can use them himself and enjoy their natural fraits or reap their civil 
fruits (aa farmr>rent8, dsc.) ; for he is entitled to let the premises, to sell the fraits, and 
even to sell or give away the entire exercise of the osnfract. The nsosfmctas on a 
farm e. g. extends also to the implements of hnsbandry (instrumetUwn fundi), the ser- 
vitudes belonging tv) the land, Su^, The usufructuary acquires the property of the 
produce of the soil by perception ($ 154), and of the young of aninwls oy the mere 
separation from the dam. He can also reap the fraits before they are perfectly ripe, 
fr. 42. D. 33. a. 

As it is his duty to preserve the sabstance of the thing undiminished, he is to make 
ose of the cattle, fish-ponds, dove-cotes', &c. belonging to the estate, only on economi- 
cal principles, that is to say. with constant attention to keeping ap the supply, fr. 70. 
^ 2. D. 7. 1. — ^fr. 62. $ 1. fr. 68. $ 2. Ir. 69. D. ibid. For the same reason he is not 
allowed to change the form or destination of tlie thing, even whea it would gain 
thereby ; and in this respect he is still more restricted in the asufract of moveable 
things and buildings than with regard to lands. As respects the latter, he must not 
change the destination of the single objects, e. g. he must not turn a field into a 
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thing, and in general t» have the whole use and enjoyment of the 
thing as far as is practicable without injury to its substance.'* The party 
thus entitled is called the Jrucltiarius or usufructuaritUf in contradistinc- 

{a) pr. J. 2. 4. — fr. 1. D. 7. 1. (Faulus) owner^B right of osiog and enjo^iog bis pfo- 

"XJsasfractnB est j as alienit rcbas uteodi perty. Those later jurists woo invented and 

fmendi, salva renim substantia." The nsus- attempted to introduce ihetcnn "usasfnictns 

fractUB. i. e. the jos ntendi fruendi re altena, causalis s. conjunctus/' to denote thereby the 

znast therefore not be confoaudcd with the owner's right of aae and enjoyment, deserve 



meadow, or a pleasure- ground into an orchard ; though he may iacreaae its prodoc- 
tivcnesB by making new establish ments, such as opening stoned] uarnes, coal-pits, 
mines of metal, &€.^ provided the soil required for tillage remains undiminished, fr 13. 
$ 4. 6. pr. 15. $ 1. D. 7. l.^Xjltick, Comm. Vol. 9. p 248. The fractuary mayaliflti- 
ate or mortgage the exercise of his right, but not the right itself; whence it ia 
evident that the mortgagee can repay himself only by selling the fruits, and, it* required, 
by procuring a sale of the whole exercise of the usufnict. As regards the giving of 
security, the proprietor can enforce it by retaining the thing; or he can obtain it when 
the nsufructuRry is in possession of it, by means of the condiciio ineerii; or if he 
chooses, he may vindicate the thing until security is given. A remission of the security 
by last will has no etiect. const. 7. C. 6. 54. " Ut boni viri arbitratu is cui ususfructua 
relictus est, utatur fruatur, miuimo satisdationem remitti posse." This absurd decision 
which, having once been made is retained in practice, has given much trouble to com- 
.mentatorB, wno have been unable to find any good reason to justify it. As the 
security (which is given to ensure the eventual restoration of the thing, and its prudent 
vse in the meantime) can be remitted by agreement, and as one may give away his 
property itself by testament, it seems incomprehensible that in granting a usufruct be 
should not be allowed to remit the security. ** Suppose for instauce," says Udpfner 
(Comm. $ 375), '* that one should appoint his brothers and sislers his heirs, and 
bequeatii to his widow the usufruct of tne whole fvroperty during iier lifetime. Why 
shall he not be permitted to exempt her from the ri^essity of giving security 7 He 
might exclude his brothers and siBters altogether, and yet he cannot order them not to 
demand security 'from his widow !" Tkibaut ( Braun's Erdrterungen. $ 6 19.) calls thia 
decision of the Codex prohibiting the remission of security, a Btrangely despotic 
decree. The only reasonable explanation of it seems to be, tbattlie Roman law, 
which every where endeavours to the utmost to protect ownership against ser%*itudes, 
was led to the decision by a consideration of the fact that the right of usufruct is the 
most comprehensive servitude, and hence must not be /avoured. Still these notions 
being carried out so rigorously, cannot but give rise as in the present case to absurdity 
4ind hardship, inasmuch as the law renders it impossible for the testator in devisiug a ubu- 
fruct to give proof of his confidence in the usufructuary. In Austria, as Tkeser 
remarks (Die Fruchtniessuug nach rOm. u. ostreich. Recht Vienna, 1839, p. 58 seq.), 
this decree of the Codex has been overruled in practice-; and $ 530 of the Cml Code of 
that country gives in general a right to require security for the substance only in case of 
manifest danger. According to the Roman law, this security is given by sureties, or 
where its object is certain by 4>lcdge3. fr. 13 pr. D. 7. 1.— fr. 5. $ 1. fr. 7. pr. D. 7 9. 
In cose no such security can be given, it is left to the court to decide whether a promise 
Quder oath shall suffice, or whether the res fructuaria must be sequestered or let out. 
Moreover, according to the Roman law. the father is released from giving security 
with respect to his usufruct in the bona advetUitia of his children ; as are also the fxncus 
<state treasury), city corporations, and any one to whom the property will certainly 
'descend ; moreover in practice, a clergyman is exempt with respect to bis glebe, 
and likewise die donor who has reserved thjb nsufruct to him8el^ Oltbek, Comm. 
Vol. 9. p. 484- 

As regards particularly the fruits of the concluding year, all tlie young of animals 
brought fortli before the expiration of the year belon*; to the usufructuary, even though 
he has not taken possession of them : the produce of the soil, on the contrary, belong 
to him only iu so far as he has acquired them by perception ; since those that are yet 
atandiug or •are merely separated, as well as those that have faUen off, belong to the 
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tion to the proprietor of the thing; while the latter, who in such 
case merely retains the nuda jfrapriefcu (§ 260),' is termed proprietor 
rius s. dominus proprietatu ; and the thing itself, resjructuaria, 

8. Itfl Object. 

§ 299. A usufruct may be granted in any moveable or immoveable 
thing, though it properly supposes that the thing should be corporeal 
and inconsumable ; f^ince the usufruct conveys no right to the substance 
of the thing, and consequently none to the consumption of it.^ And so 
it was according to the old Roman law ; but in later times, when the 
right of usufruct was analogously extended to incorporeal and con- 
sumable things, a distinction arose between verus and quan-usuafructtu,^ 
and a usufruct was allowed either in the whgle or -a part of an estate 
(ususfrucfus omnium vet partis honorum). A usufruct of the lat- 
ter description embraces all the single component parts of the estate 
that remain after the debts are deducted from it ; and these come 

Jttlc credit; for the Romans never gave it 33.2. — fr. 28. D. 7. \.^Ro»Bkirt,\&nDAxAit- 

'he name of oflasfructus.— Gomp. also the pas- nipse. Vol. 2. p. 185. 

jnges anoted above, $ 295. note a. {b) pr. $ 1. J. 2. 4. — fr. 2. D. 7. 1. (Cel- 

{a) 9 1. J. 2. 4. A Qsnfruct, according to bus) " Est enim vsusfractas jus in corpore, 

Its nature, admits of division inmany respects, quo Bublato et ipsam tolli necesse est." 

as Br. Rosishirt adds ; for example, 'where a (c) ^ 2. J. 2. 4. — Dig. 7. 5. — Majantntt, 

usufruct has been granted by the year, or Disputl.Vol l.No. 17. — PucA^a in the Rhein. 

perhaps alicmis annia, the osufmct of each Mus. Vol. 3. p. 82.^8ee also below, $ 302. 

year constituies a separate right fr. 13. D. and Tkibauty 6yst. 7th Kd. $ 610. 



proprietor. Of the frttctut eiviles there belongs to the usufractuary the rent pro rata 
tcmporit of things used constantly (as e. g. a ship or a house) ; while with regard to 
others (as e. g. fields and meadows) which are used only at certain times, the whole 
income belongs to him only where he bos gathered all the fruits before the expira- 
tion of the usufruct. 

The usufructuary has to pay the public taxes and imposts for which the thing is 
liable, to make tbe necessary repairs, and at the expiration of his right {Jinito uMufructu) 
to restore the thing in specie and in good condition. The proprietor of the thing, it 
need scarcely be added, is entitled at any time to alienate or mortgage the thing 
without the usufructuary *s consent, since this does not impair the usCifruct. 

As respects the quaii-ususfrvcius, this is always a relation merely analogous to the 
proper usufruct; for here, contrary to the nature of the usufruct, the usufructuary 
acquires tlie ownership of the thing, since he has to restore it not in specie but only in 
genere. There is consequently a great similarity between this and a loan (mu/ttum), 
where tbe borrower has to make restoration only in codem genere^ in like quantity and 
quality. The ususfruetus nominum is a verus usuefructus, when there is granted to the 
usufructuary only the enjoyment of the interest of a certain capital ; and a quasi-usuafruc- 
tUB, when he is allowed to dispose of the capital, so that he can collect it, loan it out, 
and make such use of it as he pleases. The entire controversy as to whether the usus* 
fnictus veUimentorum is a true or improper usufruct, falla to the ground, when all is 
made to depend simply on whether the garments are to be restored in specie or tf» 
genere. The securi^ to be furnished in the case of a quaw-usufruct {cavtio quasi-usn- 
fructuaria) relates to the restitution of the same quantity and quality or its worth in 
money ; it is called senaloria or eiviliSf in contradistinction to the praetoria in the tnie 
usufruct^ because it was introduced by a Sctum, probably the Tiberianum ; though 
Hugo (Gcsch. d. R. R. Vol. 2d p. 764 scq.) thinks it more likely that this auonymous 
Sctum was made as early aa in the time of Augustus. 



330 gPECIAL PART. [book I. 

within the scope of a verus utusfructus as far as the corporeal and incon- 
sumable things belonging to the estate are concerned, and within that 
of a quasi-ususfructus with respect to all its other constituent parts.* 

3. EightsaodDatiesoftfaeUsafractiuury. 
A. R^ku^ 

§ 300. In a case of verus ususfructuSf the usufructuary has the follow- 
ingrighU: 1. He may fully use and enjoy the thing belonging to 
another, as far as this can be done according to the form and fashion 
of it, without injury to its substance ; and he is not limited in the use 
of it to his personal necessities.^ Accordingly he has the right to reap 
all fruits still ungathered {Jructtis pendentes) at the time when the usu- 
fruct commences,' and all those produced during its continuance ;'' but 
he does not become the owner of the fruits until he has reaped them, 

{a) fr. S4. pr. D. 33. 2. — fr. 37. D. ibid. veTam ; alioqnin et si totus ager sit haoc ca* 

(Scevola) " uxori mea utumfruetum lego sum passas, omnoB arbores aaferret fractaa- 

bonorummeorttvij usque dumjiliafneaannos Has. Materiam tamen ipsam succiderc, 

impleal octodeeim. ttnoBsitum est : an pne- quanlum ad villa refeciionem aatiB sit, pntBt 

dionim, tarn rusticoram qaam urbanonim et poaae, quemadmodam calcem, in(^uit, coaae- 

mancipiomm, etsapellectilis,itemqaeka1cn- re, vel arenam fodere, aliadve quid edrocio 

darii osasfmctas ad nxQrem perlineat ? Res- nccessariam samcrc" — ^fr. 13. $ 5. D..ibiiL 

pondi: secandam ea, qaae proponerentar, (Idem) "Indeest quaBsitam: an lapidicinaa, 

omninm pertinere." — fr. 43. D. ibid. (Vena- vel cretifodina«i, vel arenifodinas ipse instim- 

leioB) " Nihil interest, ntram bononim qais, ere possit ? Et ego pato, eliam ipsum. intti- 

an rerum terti<e partis usvmfrnctum legave- tuere p>osse, si non agro partem iwoes^ariam 

rit. Nam si bonorum usasfractus legabitar, huic rei occapaloras est Proinde vena^ qao- 

et <KS ahenumex bonis deducelvr, et^aod in ^ae lapidicinaram et hujasmodi metallomm 

actionibas erit, compatabitar. At si certa- inquirere poterit; ergo et aari. ct argenti, et 

ram reram asasfractus legatas erit, non idem aa 1 phuris, et sria. et ferri ,et ceterorum tod inaa, 

observabitnr."— fr. 39. $ 1. D. 50. 16. (Paalus) vel qoas paterfamilias instltuit, txerftrepote 

** Bona intelligantar cujasque, qaos deducto rit, vel ipxe iastituere, si nihU a^rtcii/twns 

are aheno sapersnnt."— const 1. C. 3. 33. riocebii Et si forte in hoc, qaod institnii, plos 

{b) The Roman law settles in its decisions .reditns sit. quam in vineis, vel arbastis, vel 
a great many particalars concerning it, as will olivctis, qasB faerunt forsiian etiam hnc de- 
be seen from the following passages, fr. 9. $ 7. jioere poterit ; siqnidem ei permittitar melio- 
D.7. 1. (Ulpiaims) " Instrnmenii aatem fruc- rare proprietatem." — fr. 18. D. ibid. (Paalns) 
tam habere debet, vendendi tamen facnltatem " Agri osafmcta legato, in locum demortua- 
non habet. Nam et si fundi asasfractna fuerit rum arborum ali^ subsliiuenda sunt, et pri- 




hactenoa nti posse, ne ex eo vendat, nisi forte No. 4. — Hagemeisier in Hago'a Civ. Mag. 
aalictiei, vel salvae palaris, vel arandineti VoL 3. No. 13. — Thibaut,C\y. AX^. p. 269, 



asusfroctos sit legatas ; tanc enim et vendere note 7. and Madai in the Archiv Civ. P 

potest Nam et Trebatias scribit: silvam Vol. 15. p. 330. 

csBduam et arandinetam posse fractaarium (c) fr. 27. pr. D. 7. 1. (Ulpianas) "Si pen- 

csdcre, sicat paterfamilias ca3dcbat, et ven- dentcs fractas jam mataros reliqniaset testa- 

derc, licet paterfamilias non solebat vcndcrc, tor, fractaarias cos feret si die legati cedente 

fled ipse uti. Ad modam enim referendum adhac pendentes deprehenderit ; namextan- 

cat, non ad qaalitatem utendi." — ^fr. 10. D.^bid. tes fractas ad fractaarium pertinent" 

(Pomponias) " Ex silva ceduapedamenuet (d) fr. 59. ( 1. ibid. (Faulus) ** Qittdquid in 

ramos exaroore usafractnariam samtarum, funaonascUur,velquidquidi7tdeperrtpUur, 

ex non csdaa in vineam samtaram, dam ne ad fructuarium pertinet; pensiones guoque 

fandam deteriorem faciat" — ^fr. 13. pr.D. ibid, jam antea locaiorum agrorum, si iptue qno- 

(Ulpianus) ' ' Arboribus evulsis vel vi vento- que spccialiter comprehensa sint. Scd et ad 

ram dejectis, uA^tf-ff cid uaum suum et villa exemplum vendiiioni8,nisifaeriut8pecia]iter 

posse usafructuariam ferre, Labeo ait nee exceptss, potest usufnictaarius coinuciorem 

materia eum pro ligrno usuram, si habeat, repellere."— fr. 25. $ 1. D. 22. 1. — See above, 

ande atator ligno. Q,uam aententiam pnto $ 154. 
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and consequently all fnnts not reaped by him at the termination of 
the usufruct fall not to his heirs but to the proprietor." 2. He has, 
moreoyer, the right to exercise all the servitudes attached to the 
thing.^ 3. He may transfer the exercise of his usufruct to another, 
either for recompense or gratuitously i" but he cannot transfer to ano- 
ther the right of usufruct itself, as that is inseparable from his person, . 
though he is of course at libeity to return it to the proprietor.'' 

B. Duties, 

§ 301 . The duties of the usufructuary are these : 1. He must bear 
all the l)urdens and taxes to which the thing is subject.' 2. He must use 

la) ( 36. J. 2. 1.— fr. 13. D. 7. 4. (Faalas) bit Papinianiu libra nDdecimo Reff^iuo- 

" Bi usafrtictuariiis messem fecit, et decessit, mm : tuendiim creditorem ; et si yelit cam 

* stipuUimt qua demessa jacet, keredis ejus creditore proprietarias agere ; fton esse ei jut 

esse Labeo ait, $picam autem, qua terraiene- uti frui invito se, tali exceptione earn Fne- 

iUur, domini fundi esse, fructumque percipi tor tnebitar : si non inter creditorem, et earn, 

^nea autfceno easo autuva ademta, aut ex- ad quern asnsfmctas pertinet, convenerit, nt 

eussa olea, quamvis noodam tritam framen- UBHsfractni! pignori sit. Nam qaam et emto< 

torn, aat oleum factum, vel vindemia ooacta rem ususfructus tnetur Pnetor, cur non et 

sit.' Bed ut verum est, quod de olea excussa creditorem tuebitur ? Eadem ratione et de- 

flcripsit, ita aliter observandum de ea olea, bitori objicitur ezceptio." 
quae per se deciderit Julianus ait : fruetu- {d) Pauli sent. rec. III. 6. $ 32. — Oaiut, 11. 

ariijructus tuncJieri,quumeos perceperit ; 30. "Ususfructus in )ure cessionem tantum 

bona fidei autem possessoris, moJt quam a recipit. Nam dominnsproprietatis alii usum* 

flolo separati sinu" — fr. 12. ^ 5. D. 7. 1. — fr. fructum in jure oedere potest, ut ille usam> 

S5. ^1. D. 22. 1. — fr. 8. D. 33. 1.— See also fructum habeatet ipse nudam proprietatem 

above, $ 154. note r. and more particularly retineat. Ipaeusafrnctuarius in jure ceden- 

( 2S4. — Of fructUB civiles fr. 58. pr. D. 7. 1. do domino proprietatisusumfractum,efficit,iit 

speaks as follows. (Sctevola) " Befancta a se disoedat et convertatar in proprietatem : 

firnctuaria mense Decembri, jam omnibus alii vero in jure cedendo nibilominus jua sa- 

fruciibus qui in his ag-ris nascerentur, mense van retinet ; creditur enim, ea cessione nihil 

Octobri per eolonos sublatis, (juiBsitam est : agi." — $ 3. J. 2. 4. — Tktophilus ad h. 1. and the 

utrum pensio beredi fructuanaa solvi de- Turin gloss to the same passage (in Savig- 

beret? ijuamvis fructuaria ante Kalen- ny's R. R. im M. A. Vol. 3. p. 681). Accor- 

das Manias, (^uibus pensiones inferri debe- ding to Gains and the passage above cited in 

bant, decessent ; an dtvidi debeat inter here- the Institutes, a cession of a usufruct to a third 

dem fructuariiB, et rempublicam cui proprie- party is ineffectual and void, yet does not 

tas legata est ? Respond! : rempublicam qui- (prejudice the cedent, as may lie seen par- 

dem cum colono nuUam actionem habere, ticularly from the passage in Gains (" ius Bn< 

fructuariiB vero heredem sua die secundum um retinet"). This is not contradictea by fr. 

ea, quffi proponerentur, integram pensionem 66. D. 23. 3. although it is loere said : " Bed 

percepturum." ad dominum proprietatis reversnrum usnm- 

^b) fr. 1. pr. fr. 5. $ 1. D. 7. 6. and comp. fructum;" for that is not to be taken absolute- 

with it fr. 1. 6 30. fr. 2. D. 39. 1. — fr. 1. $ 4. ly, but is to be understood only of the 

J). 43. 25. ana see thereon, Biilouj, Abh. Vol. particular case there referred to. Comp. 

S..No. 4. walch, Introd. in controvers. jur. civ. Ed. 3. 

^ (r) fr. 12. $ 2. D. 7. 1. — fr. 38. D. 7. 1. (Mar- p. 159. — Siertsema de efTectu cessionis usus- 

cianus) *'NontUitnr nsufructuarius,si nee fructus facts? extraneo. G^ningen, 1807. — 

ipse utatur, nee nomine ejus alius, puta qui Gluck, ComuL Vol. 9. p. 223 seqq. — Gold- 

emit vel qui conduxit, vel cui donatus est, Schmidt in Ldhr's Mag. Vol. 3. p. 478. — 

▼el qui negotium ^us gerit Plane illhd in- Pugei in the Rheio. Mus. VoL 1. p. 145.— 

tereat, quocl, si vendidero usumfructum, eti- Pucktain Bchunck's Jahrb. Vol. 4. p. 144. — 

amsi emtor non utatur. videor usumfructum Daniels in Rosshirt's Z. VoL 2. No. 1 . — Lohr 

rHinerer—ir. 39. D. ibid. (Gains) "Uuia qui in the Z. fur Civ. R. u. Proc. Vol. 13. No. 2. 

pretio fruimr, non minus habere intelligitur, Concerning the case where the proprietor, as 

quam qui principali re ntitur fmitur." — See a delegatus of the usufructuary, cedes the 

also fr. 67. D. ibid.— const. 13. C. 3. 33. — A usufruct to a third person, see n*. 4. D. 46. 2. 

Qsufruct can also be mortgaged, fr. 11. ^ 2. and Gluck. Comm. Vol. 9. pp. 222 and 232.— 

D. 20. ^(Marcianus) " Ususfructus an pos- ^TAt^au/, System. $ 611. 
sit pigiA-i hypothecieve dari, quiesitum est; {e) fr. 10. D. 50. 17. (Paulus) "Secundum 

nve dominus proprietatis convenify sive naturam est, commoda cujusque rei eum se- 

ille, qui solum usuxufrnctom habet £t ecri- qui, quern sequuDtor incommoda." — fr. 7. $ 2. 
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the tbing like a prudent father of a family {bonus paterfiimiUas), and aa 
Buch he must see that it is kept in good condition ; otherwise he will 
become liable to the propriotor for damages.' But if the taxes, repaira, 
and other costs of maintenance, proTe too heavy for him, he can 
release himself by abandoning the usufruct.^ 3. At the termination of 
his right, he must restore the thing itself to the proprietor. 4. And 
lastly, in order to sepure the performance of all his duties, he must 
give to the proprietor at the commencement of his usufruct a surety 
or pledge, called cautio ustifructuaria,^ Until this security is furnished, 
the usufruptuary cannot claim possession of the thing ; and in case 
he has already obtained possession, the proprietor may bring an action 
to compel him to furnish such security.^ 

D. 7. 1. (UlpianQfl) " dooniam ii^tar omnia quia habeat, io locam demonaonim capitam 
frnctas rci ad eam pcrtinet, reficere qaoqae ex fceta fnictaariaB sabmiuere debet (ut Ja- 
eum iBdea per arbitram cogi, Celsaa scribit liano visum cat), et in vinearom denoniianua 
libro octavo decimo Digeslonim, bactcnasta- vel arborum locnm alias debet sabatitoeie; 
men, atsarta tecta babeat; ai qaa tamen ve- rtcte enitn colere et qucui bonus peUerfani- 
tnatate corroiaaent, neatram cog-i reficere, aed lias uti debet." — But nc ia not reaponsiSle fiir 
■i herea reficeret, paaaamm fmctnariam oti. it<9 deterioration by rrdinazy oae. fr. 9. & 3. 
Unde Celsaa de modo aarta tecta habendi D. 7. 9. — Casiendykf Dish.de jfUThnnetoiU- 
qaierit, si, qaae vetustate corraenint, rcficrre gationiboa aaafmctaarii ctica refectiooem 
non cogatvr. Modica igitar refectio ad earn ffidificionim. GkAtingen, 1792. 
pcrtinet, quoniameteUia onera agnoscit, uaa- (i) fr. €8. pr. D. 7. 1. (Paalita) *'6i abaente 
Imcta legato, at puta stipendiom, vel tribu- fractnario berea, qoasi negoliumejaa gerena, 
turn, vel solarium, vel alimenta ab ea re re- reficiaLnegoiionim geatorum actionem adver- 
Hcta. Et ita Marcellos libro decimo tertio ana fractuarium babet, tam<*tsi sibi in futo- 
■cribit." — fr. 27. $ 3. D. ibid. (Idem) " Si quid rum heres prospioeret Sed si jHtrains sU 
cloacarii nomine debeatnr. vel si quid ob recedert ab usvymctu fructuanuSf ncn est 
formam aquflBdnctus, qai per agrum transit, cogendus reficere, sed actione oegotioniiii 
pendatur, ad onus fructuarii pertinebii. Sed gestomm liberatur." — ^fr. 64. D. ibid, (Ulpia- 
et si quid at collationemvife, pnto hoc quoque nus) ** Cum fmetuarius panxtus eU tuum- 
fruetuarium suMturum. Ergo et quod ob fructum derelinqvere^ lum est cogendus do- 
tranaitum exercitus oonfertur ex fructibua ; mum rc/icere, in quibus casibus etusxifmctn- 
eed etsiquidmanicipiodebetur; nam soIent ario hoc onna incumbit Sed et x>oat accep- 
poBsessores certam partem fructunm munici- turn contra earn jadiciam, panto iractnano 
pio viliore pretio addicere, aolent et fisco derelinqaeraaaamfructnm,dicendume6t,ab- 
mnctioncs prasataro ; ktec onera ad fructuari- aolvi eum debere a judioe,"— fr. 65 pr. D. 
wn periinebunt." — ^fr. 52. D. 7. 1. ibid, (quoted above, note a.) — Von Der Becke, 

(a) fr. 1.^3. ]^ 7.9. f Idem) "Cavereautem Obscrvationes de juribna et obli^tioaibaa 
debet, vir% boni arbitratu ptrcepinm iri usofructuarii usanifractttm derehnqoentiaL 
nsumfructum, hoc eat, non deteriorem se can- Leipsic, 1825. 

flam uaaafructua factnmm, celeraque factu- {e) Dig. 7. 9.-^aIvaniis de uaafractu. cap. 
r^m,gu€e in re sua faceret." — fr. 1. $ 7. fr. 2 19. 20.— -By way of analogy, the naoariua la 
D.ibid.— fr.9.pr.D.7. l.(Idem)"Itemsifundi also required to give accurity. Tkibaut, 
ii8usfrnctussitlegatn!i,qaidqaidlnfundonas- System. J 764. The grantor can remit the 
citnr, quid quid inde percipi potest, ipsias fruc- security, except in the case where the usu- 
ixitiriieBU*tctamen,,utboniviriarbtlraiuJru- fruct is created by testament — const. 1. C. 
atttr. Nam et Celsaa libro decimo octavo Di- 3. 33. — conat. 7. C. 6. 64. "Scire debe- 

ritorum scribit: cogi earn posae rectc colere." lis, fideicommissi quidem et legati aati^da- 
13. $2. D. ibid.— fr. 15.$ 3. D. ibid. (Idem) tionem remitti poaae, Divum Marcam et Di- 
" Et generaliter Labeo ait: in oiiinibas rebus vum Commodum constituisae. Ul aotembo- 
mobilibus mod am eum tcnere debere, nc sua ni viri arbitratu is, cui asusfructns relictos 
feritale vel savilia ea corrum^at, alioqnin eti- est, atatur fruatur, minime satisdaiionem re- 
am lege Aquiliaeum convenin."— fr. 65. pr. D. mitti te!ttamentopo89e."—Gomp. fr. 8. D. 7. 5. 
7. 1. (Pomponina) "Sedquumfructnarinsde> On the various opinions see: Hvpjmer^ 
beat,qaod suosnorumquetacto deterins factum Comm. % 373. — (Huek, Comm. Vol. 9. $ 654. — 
Bit, reficere, non est absolvcndus, licet usum- Hofntede decautione osufructuaria a teatatorv 
fructum derelinquere paratussit. Debet enim non remittenda. Groaingen, 1 804. — J^ssktrt^ 
omne quod dUigens paterfamilias in sua do- Vcrmachtnisse. II. p. 181 aeqq. oee the 



ntofacit, et ipse facere." ^(r. 66. D. ibid. Editor's note to 4 298. 

—4 3a J. 2. 1. •* Sed si gregia uaomfiuctum {d) fr. 13. pr. D. 7. 1.— fr. 7. 



pr. D. 7. 9. 
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4. B.igblfl and Duties of the Q.aa^i-iL8afractiuuy.a 

§ 302. In a qtiasi-ustufrvetus, to which the ususfntctus qufoUiiatis 
especially belongn, the usufructuary becomes in fact proprietor of the 
resfruduaria ; since be thereby acquires a right to consume it, i, e. to 
dispose eren of the substance of the thing. But at the termination of 
his right, he must restore a like quantity to that which he received, 
either in natura by giving things of the same kind and quaHty, or in 
money by paying their value ; for the performance of which duty 
security must also be given, as above.^ As regards the usufruct in 
wearing apparel, it is in case of doubt to be taken as a verus lumfruc^ 
tus, when it has not been expressly granted as a vsusfructus quantitatis.^ 
Ab to the usufruclus pecunicB 9. naminis, the grant by which it has Been 
conferred can alone decide whether it is a verus or a quasi-tMusfructus ; 
since no special principle has been laid down respecting it^ 

3. U»ut. 

§ 303. The right of use {tiAli§y is that personal servitude by virtue of 
which the party entitled, without respect to the wants of himself or 
family, may make every use of a thing belonging to another which its' 
nature and character admit of. Consequently the usus in itself con- 
veys no right to xkie fruits^ but only to the««6 of the thing; when, how- 
ever, this is of such a nature that it cannot be used at all. or at least not 
completely, without the enjoyment of the fruits, the usuary is entitled 
to a moderate share in the fruits according to his wants/ Moreover, 

(a) ^ 2. L fin. J. 2. 4. " Senates non banlr Vcreuche. Vol. 1, No. 3. — W^er za 
fecit qnidem earum rerom (si qnea ipso jure Hopfoer. & 380. — Satngnyr Bemf anserer 
consumantar) luumfractttm — ^nec enim pote- Zeit zur Gesetzgebnng. p. 101. — Rosthirt, 
rat — aed. ' per cautionem' qaazi OBumfractum Vermachtniiuie. Vol. 2. p. 187 8e<^q. 
constitait." Uenceinlhecase of aqaafliasas- {f) The following passages wiU explain 
fract09,aecurity was most esaeniial. fr. 3. pr» the nature of asos : fr. 2. pr. D. 7. 8. (Ulpia- 
fr. 4. ^2. D. 7. 5. — Schilling, Inst $ 191. nns) " Cai nsns relictns est, uti potest, jrui 

(b) fr. 7. D. 7. 5. and comp. 6 2. J. 2. 4. — fr. non potest. Etde singulis videndum." Af- 
5. 6 1. D. 7. ^Scktoepper Kom. Friv. R. ter this introdnctory statement, the title is 
Vol. 2. ^ 298-300. occupied with passages particnlarizing the 

(r) fr. 15. $ 4. IX 7. 1. — $ 2. J. 2. 4. and the righu of the usiuirius, and fnrnishing exam- 

vloBS to the same. — fr. 9. & 3. D. 7. % — DotuI- pics of their application to hovses, vUias, cat- 

%s, Comm. X. 4. — Noodt de aaufr. Lib. I. tlc^ &c. Thus for instance it is said in fr. 12. 

C.2I. — Schvman, Handb. des Civ. R. VoL 1. } 2. D. ibid. (Idem) '^8ed si pecoris ei usus 

p. 15. — Muhlenbruch, Docir. Pand. ^ 289. A relictus est, puta grcgis ovilis, ad stercoran- 

CTeat many adhere to the very ppposite opin- dum usorum duntaxat, Labeo ait: scd neque 

ion, e. g. A. F. Sclwtt de nsufr. vestimento- lana, neque agiiis, neque lacte usurum ; httc 

rum; in Opusc. jur. Lcipsic, 1770. p. 164. — . cnim magis tnfntctu esse. Hoc ampHus etiam 

• Thihaut, System. $ 610. — See in general, moclico lacte usurum puto : neque enim tarn 

Wilhelm de usufruciu vestimentorum. Gro- stride interpretandts sunt voluntates defuno- 

ningen, 1801. and Gluck, Comm. Vol. 9. torum. $3. Bed si bovnm armenti usus relin- 

J 643. 644. quatur, omnem usum halebitr et ad arandum 

{d) fr. 3. 4. D. 7. 5. — const. 1. C. 3. 33. — et ad cefera, ad ^ute bavcs aptt sunt." Under 
Lochjier, Diss, de usufructu pccunioj. Erlan- certain suppositions, however, the usus con- 
gen, 1785. — Weber zu IL~^f/ier. $ 374. Ndle taius as many rights as the usosfructus. Thia 
2. — Mufilenbrueh, Cession. 3d edition, p. 497. may be seen from the following passage, fr. 22. 

(c) Inst. a. 5.-— Dig. 7. 8.-33. 3.— TAi- pr.D. ibid. (Poraponius)" Divas Hadrianiut 
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he cannot transfer the exercise of his right, at least not wholly and 
exclusively, to another.' 

C. Habitatio* 

§ 304. The right ofdtceUing^ (habitatio), or the right of free residence 
in another's house, was among the Romans suhstantially the same as 
the tutufructui ox una odium;" and the habiUUio, or usus odium habir 
ianda causa, seems to have been employed only in cases where a resi- 
dence was granted to a poor person out of charity.^ Hence the hahir 
tator could transfer the exercise of his right to another for a compensa- 
tion, but not gratuitously ;' and hence too the habitatio, when granted 
as a pure donatio inter vivos, could not be revoked by the donor's heirs./ 

2>. Opertt Strvorunu 

§ 305. The opero sarvorum etanimalium consisted among the Romans 
in the right to enjoy every use and advantage from the services of 

qnumqaibasdamiLBasflilvBlegatas eMet,8ta- notat, gpn belle inqoilinum dici, qui cum eo 

taiufpACium quocjae eis legaiam videri, quia habitet. Secundamhiec el si pensioncm hai>i- 

nistlicej-et legatariis csdcre silvam et venaere talionis perclpiat. dam ipae quoqoe inbabitat, 

qaemadmodam astthractuariU licet, nihil hor non erit ei lovidendam, quid enim, ai tarn 

tituri essejUex. eo legato." spatioss domus nsoB sit relictas bomini me- 

(a) § 1. j/2. 5. — fr. S. $ 1. D. 7. 8. (CJlpia- diocri, at portiancula comentaa ait? Scd et 

hub) " Domus nsas relictos est aut marito, cum his, quos loco aervomm in operis habel, 

aut malieri , si marito, potest illichabiiare non babiiabit, Ucet liberi sint, vd servi aiieni." — 

■olus, verum cam familia quoijue soa. Anet fr. 8. pr. D. 7. 8. (Idem) "Sed oeqae loca- 

cum libertis? fait quiestionis. £t Celsos ^/<r«eor«um,neque concedent babitationem 

scripsit: et com libertis; posse hospitem tine se, nee Vfndent U9um." 

quoqne recipere. Nam ita hbro octavo deci- {b) Inst. 2. 5.— Dig. 7. 8. — Cod. 3. 33. 

mo Digestorum scripsit. Uoam sententiam \c) fr. 10. pr. D. 7. 8. 
et Tuberoprobat Scd anetiam inqailinom 

recipere possit? apud Labeonem mcmini ^_^ .^.. _^ 

tractatam libris Posterionim. £t ait Labeo : i6.—]6uehhoUz»Ven,Iio, 15»—Ro§ikiri, Ver- 

eum, qui ipse habitat^ inquilinum posse red- machtnisse. Vol. 8. p. 196 seqq. 

pere ; item, et hospiietn, et libertos auos." — fr. («) $ 5. J. 9. 5.-HX>nst. 13. C. 3. 33. — ^fr. 10. 

3. (Paulus) '*Et clientes." — ^fr. 4. pr. D. ibid. pr. D. 7. 8. 

(TJlpianuB) " Ceterum sine eo ne bos quidem (/) fr. 27. 33. D. 39. S.^ — BuekkoUx, Ven. 

babitare posae. Procalus aatem de inquilmo No. 15, advances a different opinion. 



\c) fr. 10. pr. D. 7. 8. 

(d| 7%i^aa/,Abh. No. 2,— Contra: Hmbo, 
R. G. p. 508.— See also Savigny'a Z. Vol. 4. p. 



* HabiteUiOf as established by Jastinian, is distingaished both from nsusfractns and 
118US, by the fact that it does nut expire by uou-oser ; and in particular from tuus/rmc' 
tus (adium)y by reason Uiat it relates to dwellings aloue ana cannot be used by the 
habitatur for any other purpose, while a usufroctuaiy may use the house as a store- 
house, an inn, &c. ; and on the other hand from the usus (ffrfiitm), by reason that the 
babitalor need not occupy the house himself, but may transfer to another the entire 
exercise of his right, which the usuary is not entitled to do (comp. $ 303 in fine). 
Moreover, the right to inhabit another's house, when regarded by itself, occurs aa 
Weber (on Hdpfuer, Comm. $ 387.) remarks, not only as a distinct servitude {habi- 
talio)f bat also in various other forms, e. g. as a consequence of the ususfructus or 
usus, as a consequence of a contract of hiring, as a revocable permission, &c With 
regard to the official residences of state-ofticers and clergymen and tlieir widows 
Weber observes, that the occupants are not required to furnish security, to pay public 
taxes, or to make the necessary repairs ; since iho use of the house forms a portion of 
their salary.— See Ed.'s note, p. 324. 
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another's slave or animal, whicb, accorcling to the particular nature or 
qualities of such slave or animal, cnuld be derived therefrom.' This 
right terminated when the slave or animal died or fell to a third party 
hy usucapio. OpercR servorum can' no longer occur in Germany; but 
opera animalium may possibly, though they scarcely ever do. 

II. Predial ServitudeB.^ 
A, Their Nature* 

§ 306. By predial servitude is meant a right which is granted for the 
advantage of one piece of land over another, and which may be exer- 
cised by every possessor of the land entitled against every possessor of 
the servient land.*' Consequently, it always presupposes two pieces of 
land (pradia) belonging to different proprietors ;^ one of which is bur* 
dened with the servitude {prcedium quod seroitutem debet, prcedium sttr^ 
mens s. fundus servus),^ and one for the advantage of which the servitude 
is conferred {pradium cui serviius debetur, now called pradium domi- 
nans)/ Such lands must be vicinal i. e. they must not lie far apart, 
and at all events must have such a natural location with regard to;each 
other, as to render the exercise of the servitude practicable.' 

(a) Dig. 7.7. — 33. 2.— fr. 6. pr. D. 7. 7, — peratoresAnloniDnsetVeniflAngnstircscnp- 

Hosskirt, 1. c. p. 199 seqq. flcrunt : in area, quec nulH servitniem deberet, 

{b) Inst. 2. 3. — Dig. 8. l>6.-.Cod. 3. 34. — Cu- posse dominum vel aliam ejas volontatc a?di. 
jacii Rccitatt. ad Dig. Lib. 8. tit. 1-6. (in bis ficarc, intermisso legUimo spatio a vicina la- 
Works Vol. 7.)—Doneili Comm. jur. civ. Lib. sula."— fr. 23. $ 2. D. 8. 3. (Pauhis) " Bi/«n- 
11. c. 1-8. 13. 14 — ZachariA m Hugo's Civ. dus ierviens, vel is, cui serviius debetur, 
Mag. Vol. 3. No. 15. — Vail Aiderwerell de publicetur, ntroqae cnsa darant servitatcs; 
scrvitmibas rcalibos. Leyden, 1809. — iSicrcr quia cum sua conditioQC quisque fundus 
de servitalibus pnedionun. Fart 1. Kos- publicatur." — fr. 20. $ 1. D. 41. 1. (quoted 
took, \6\7 .^ Seiiffertj ErOrt. Divis. 2. Nos. above, p. 308. note 6). 
10-14. (/) fr. 23. $ 2. 3. D. 8. 3. (auoted in the 

(c) fr. 12. D. 8. 4. (Paulas) " Cum fundus last preceding note). — fr. 5. § 9. in fin. D. 

fundo servit, vendito quoqvefundo servitvtes 39. 1. 

gequuntur. iEdificia (juoque fandis, et fundi {^) fr. 5. f 1. D. 8. 3. (Ulpianos) 

oidinciiseademcondiuoneaenriunt."— ^const. "Neratius libris ex Plautio ait: nee bans- 

3. C. 3. 34. turn pecoris, nee appulsum, nee crets ex- 

{d) fr. 1.^ 1. D. 8. 4. (qaoted above, p. 326. imendffi, calcisqnc coquendoB jus posse in 

note b.) — ^3. J. 2. 3. — fr. 14. $ 3. D. 34. 1. — alieno ease, nisijundHm vicinum habeat \ et 

fr. 5. D. 8. 3. boc Proculuxn et Atilicinum existimasse ait 

(«) fr.9. D. 8. 1. (Celsas) " Si cui simplici- Scd^et ipse adjicit: ut maxime calcis co- 

ter via per fundum ci:guspiam cedator vel re- quendsB et crets eximends scrvitus consti- 

linquatur, in infinito (videlicet per quamlibet tai possit, non ultra posse, quam anatenus 

ejus partem) ire agere licebit : mode civiliter. ad eum ipsum fundum opus sit."— tr. 7. 6 1. 

Nam qaisdam in sermone tacite excipiuntur ; D. ibid. (Paulus) " In rusticis autem proeaiis 

non enim per villam ipsam, nee per medias impedit sercitutem medium pradium, quod 

vineos ire agere sinendus est, cum id mque non servit." — fr. 38. D. 8. 2. (Idem) "Si oBdes 

commode per alteram partem faoere possit, mee a tuis isdibus tantum distent, ut pro- 

jxivDOTiisennetUis fundi deXx\mQuXD, Verum spid non possint, out mcdius mens earum 

constitit, ut, qua primum viam direxisset, ca conspectam aaferat, servitus imponi nonpo- 

demam ire agere deberet, nee amplius ma- f<»r/."— fr.7.^1. D..8. 4. — fr.5. D.8.5. (Paulus) 

tandEBcjuspotestatembaberet; sicuti Sabino " Et ideo si inter meas et Titii oedcs, tuoB 

qaoque videbatar, qui argnmento rivi ateba- ||ffid^|| intercedant, possum Titii oedibus 

tor, quem prime qaalibet ducere licuissct, servitutem imponera. Ne liceat ei altius toh 

posteaqoam dactoa esset transferre non lice- /erf, licet tuis non imponatur: quia donee tn 

ret. Cluod et in via servandum esse, verum non extollis, est utilitas servitntis." — Comp* 

est"— fr. 14. D. 8. 2. (Papiriiui Jiutos) " Im- ThibcMt, System. 7th Ed. $ 621. 
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B. General Principlet, 
a. RMpecting their Rcqointes, Character, end Eztent. 

§ 307. The general principles with regard to predial servitudes,* are 
as follows : 1. The predial servitude must have a causa perpetual i. e. 
the land servient must from its natural condition be permanently capa- 
ble of affording the intended advantage to the land entitled ; and that 
too without any necessity for positive action on the part of the proprie- 
tor of the land servient.^ 2. The servitude is to l^ regarded as an 
appurtenance of the land entitled ; hence it can be neither alienated, 
mortgaged, nor leased without the land, nor can it be transferred from 
the same to another piece of land.^ 3. Predial servitudes are indivisi- 
ble, and therefore cannot be partially acquired, exercised, or lost;^ 
yet they may be restricted as to time and place, and also with respect 

(a) Comp. SrJirader, Civ. Abh. No. 5. ^ must he already secared by nature ao tbat 
{b) fr. 28. D. 8. 2. (Paulas) "Foramen in there is no need of any positive assbtaaoe 
imo pariete conclavis vol triclinii, quod esset on the part of the possessor of the servient 
prolucndi pavimenli causa, id neque flamcn land. This is the reason why a predial ser- 
eaec, neque temj)ore actiuiri placuit. Hoc vitudc does not apply to ponds and cisterns 
ita verum est, si in earn iocam nihil ex coslo which have no spring and arc cooseqacntiy 
aquas veniat ; neque enim pcrpctnam can- without a causa pcrpetua. Although accord- 
Bam habetr quod manu iit At quod ex cobIo ing to the later law, the holder of such ser- 
cadit, ctsi non assidue fit, ex naturali tamen vitudes has certainly fi. claim to be protected 
causa tit, et ideo pcrpetuo tieri exisiimatur. in his riu^ht, as is shown by Ulpian in fir. ^ 
Omues autem servilutcs pi-GB.liorum perpe- just quoted. 

tuas causas habere debcnt, et ideo neque ex (r) Ir. 16. D. 8. 1. (Julianus| "Eli. qui pig. 

lacu, neque ex slaii^no concedi aquffiductus nori fundum accepit, non est miqaam ttiiJem 

{>otcsL iStillicidii quoque iminittcndinatura- pcf.Uio/iem seruttiUis dart, sicuu ipsius fundi 

is ct perpetua causa esse debci." — fr, '23. $1. utilis petitio datar. Idem servari convenit 

D. 8. 3. (Idem) " Si lacus perpctuiis in fuudo et in eo, ad quern ▼ectit^alis fimdas pertineL* 




(Marcianus) "Juraprssdi 
quis servitutcm castcUo itnpo.sucrit, quidam rum pise nori dari non passunt, igitar nee 
dubitaverunt, ne hoa servituies non cssent conveuire possunt, ut bypothecie slot." — fr. 
Bed rescripto Imperatoris Antonini ad TuUi- 12. D. ibid. (Paulas) " Bed an viaa, itincrifi, 
anum adjicitur: Itcel servUus Jure non va- actus, t^uneductas pignoris conventio locum 
luit, si tamen hac lege comparavit, sea alio habeat, videndum esse Fomponius ait, «/ tU' 
quocumque ]e:^itimo modo sibi hoc jus ac* lis pactio Jiat, ^namdiu pecunia tu>luta non 
quisivit, tuendum esse eum, qui hoc jus pos- sit^ ei» servituhbu* creditor utalur {scilicei 
sedit."' — fr. 1. $ 4. D. 43. 2i. (Idem) *' Hoc si vicinum fundum habeat) et si intra diem 
intcrdictum de cisierua non compeiit : nam certum pecunia solnta non sit, vendere cas 
ci^lcrna non habei perjKiuam cfiuitim, nee vicino liceau CHuib scnteatia propter utilita- 
vivam a/piram. Ex (]ao apparet, in his omul • tern contrahentium admittenda qsl" 
bus cxii^eudum, ut viva aqua sit Cistern® [d) fr. 11. D. 8. l.-fr. 17. D. ibid. (Pomponios) 
autena imbribu.s concipiuntur. Dcnique con- " Vis, itiueris, actus, aqaasdactus pars in ob- 
stat, intcrdictum ccssare, si lacus, piscina* ligationem deduci non potest, quia usns eo- 
putcus vivam aquam non habeat." — Heitiec- rum indivisua est. Et ideo si stipulator de- 
ciw.s, Diss, de causa servitutum perpeiua ; iu cesserit pluribos heredibus relictis, singnli 
his Works. Vol. 3. p. 177. Scujjcrf, Erurt. II. in solidum viam petuut, et si promissOT do- 
p. 4J.-Comp.fr. 3.D.8» 3.andoa iliispassajje: cesserit pluribus heredibus relictis. a singulis. 
Schra'ler, Ciy. Abh. p. 319.— See also Thi- heredibus solida petirio est"— fr. W.D. 8. 3. 
ftflji/. System. $ 752. Hence if there is no (Ulpiauus) " ^/ta est via, ctsi per plurea fun- 
aqua viva or percnnis, only a personal iervi- dos imponatnr: cum vna serVitus sit. De- 
tu:le or oblii^atio arises. We add here for die nique (luseritur : au si per unum fupdom iero. 
Bake of explanation, that according to strict per alium non per taninm tempos, quanto 
law every predial servitude must have a scrvitus amittitur, an retineam servitotem T 
causa perpetiuh i- e. their perpetual duration Et magis est, at aut tola anilttatur, ant iota 
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to the mode of tbeir exercise ; their commencement azrd terminatioii 
may Ukewise be made depeudeot on conditions.' 4. When no restric- 
tion has been made, a predial serritude maj regularly be exercised 
over all the land servient ;^ but such exercise must always be confined 
to the real necessities of the dominant land.' 

h. Ratpectinff the Right of EMreishnff then. 

§ 308. 1» As a general rule, a predial servitude may be exercised by 
every possessor of the dominant land, except where it is limited 
expressly to the person of the original grantee ; but such limitation 
alone does not afiect its character as a predial servitude, neither does 
it extend the rights of the party beyond the real necessities of the 
dominant property.'' 2. He who is entitled to exercise a servitude, may 
do every thing without which such exercise would be impracticable f 
as a general rule, however, he cannot demand that the owner of the 
thing servient should repair it, but must do it himself, if such lepairs 
become necessary to the exercise of the servitude/ 8, All predial 

retineaSvr. Ideoqae si nallo luiufimir iota (c) fr. 5. ( 1. in fin. D. 8. 3.^fr. 9 D. 8. 1. 
amiltitur; si vel ano, to^a aervatur."— fr. 32. \a) fr. 4. fr. 6 pr. fr. 37. D. 8. 3.— fr. 14* 
D. ibid. (Africanufl) *' Fondas mihi tccom % 3. D. 34. 1. — t^hr (in his Mag. VoL 3. 
comnmnis est ; partem tuam mihi trad idi^ti, p 495.} is of a diffisrent opinion. He ro- 
et ad eaadcm viam per vicinam tuum j^ro- gards tho servitude in all soch cases as a 
prium. Eecteeo modo servitatem constita- osafmctora usas. But see contra: MmK- 
tarn ait: neqoe, qood dici soIeat» per partes lenbruck in the Archiv Civ. Prax. Vol. ISw 
nee acqmri 7tec imponi tervUutet posse, isto p. 382. — RossKirt, Verm&cfatnisae. II. 83.-— 
casQ locum habere. Hie eoim non per par- Vangerow, 1. c. I. p. 628. 
tern scrvitutem acqairi : utpote qaum in id (e) fr. 10. D. 8. 1.— (Celsns) ** 8i iter le* 
tempus aequiratar, quo proprias mens fandos ntam sitr qua nisi opere f acto, tri non possi^ 
faturus sit." — fr. 6. pr. D. 8. S.^fr. 5. D. 7. 1. ncere fodicndo, substraeudo iter focere, Pro* 
(Fapiniauns) *' Usasfraclos cl ab initio pro culm ait." — fr. 20. $1. D. 8. S. (Paulas) 
parte indivtsa vel diviga con^titui, et legi- " Si domo mca altior area tua esset, ta<^oe 
timo tempore similiter amitti. eademque mihi per aream tuam in domum meam irs 
ratione per legem Faicidiam minvi potest, agere conoessisses, ncc ex piano aditus ad 
Beo <^ao<]ae promittendidefuacto, in panes domum meam per aream tuam esset, vel gra- 
hereditanas usasfracius obligatio dividitor, dus, vel clivov propios Januam meam jure 
et si ex communi predio debeatur, uno ex fiscere poMum, dum ne quid ultra, quam quod 
aociis defendente, pro parte defendcntis fiet necesse esset, itineris causa dcmoliar." — fi'.3* 
restitutio."— ^oWtu Elvers' Themis. Vol. 1. {3. I>.8. 3. (ITlpianus) " Q.ui habct hau»> 
p. 481. — Cramer in Hugo's C^v. Mag. Vol. 6. tum, iter quoquo habere videtur ad htturie»> 
p. 1-33.^ — With regard to the consequences dam,etutait NeratiuslibrotertioMembrana- 
and limitations of tiiis rule, see ; fr. 23. $ 3. fr. rum, sive ei Jus hauriendi et adeundi con- 
25. I>. 8. 3. — fr. 140. ^2. D. 45. 1. A.nd ceasam sit, utrumque habebit, sive tantum 
Schrader, Civ. Abh. p. 284. See also fr. 8. hauriendi, inesse el naustum. Hocdehausta 
} 1. D. 8. 1. — Vangerow, Leitf. I. p. 646. ex (onto private. Ad flumen autem publicum 

(a) fr. 4. D. 8. 1. (Papioianus) "Send- idem Neratiuseodem libra scribit, iter debero 
tutes ipso quidem jure neque ex tempore, cedi, haustum non oportere, et si quis tan- 

neque ad tempus, ne^ue sub conditione, turn haustum cesserit, nihil earn agere." 

neque ad certam conditionem, verbt gratia: (/) fr. 6. $ 2. D. 8. 5. (quoted above, p. 3991 

quamdht volam, conntitui poasoot. Hed ta- note c.) — arg. fr. IS. $ 1. D. 8. 1. — ^fr. 81. $ 1. D. 

men si hsec adjiciantur, per pacti, vel per doH 18. 1. (quoted above, p. 322. note c.)---Rtchfor, 

exceptionem occurretur contra placita servi- Diss, de domino serviente ad pnedii senrien* 

tutemvindicanti, id que etSabinum respond is- tis refectionem oblii^to. Leipsia, 1733. — 

■0 Cassius reiulit, et sibi placere." — $ 1. and HeUler, Jur. Abh. Nos. 1. 2. — An exception 

8. D. ibid, (auoted above, p. 323. note d.) — is made only in the case of a serviius oaerig 

it. 6. D. ibid.— fr. 13. $ 1. D. 8. 3.— Comp. ferendi. fr. 6. $ 2. fr. 8. $ 2. D. 8. 5^— 

p. 326. note b. fr. 8. pr. D. ibid. (Ulnianus) " Sicnt as- 

[b) fr. 21. D. 8. 3. — ^fr. 9. D. 8. 1. tern refectio parietis ad wUinum pertinets 

22 
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servitudes belong to the dominant land itself, and not merely to the 
9up^rfici€8 of the same, even though they be -specially designed for the 
advantage of the superficies. So likewise they apply to the servient 
land, and not to its surface merely." (By superfides is meant every 
thing above the surface.) 

C. Their Kinds.h* 

§ 309. Predial servitudes are either scrvitutes [s, jura) prceJiorum 
urhanorumf or strvitutcs [s. jura) prcedionun rustwommS By jrrmdvm 
rusticum is meant an estate or property principally destined for tlie 
production of fruit : every other kind of estate is termed a prcpdhtni 
urbanurri' Hence to the prcedia urhana belong especially dwelling- 
houses, without distinction as lo whether they are situated in town or 
country, also stables, walls, building-sites, store-houses, granaries, and 
the like.** A servitus pradii urhuni is therefore one that usually occurs 
as the right of a frctdium urhanum; while a scrvi/us pradn rusiici is one 
that is commonly conferred upon aprcBdium rusticum, and more particu- 
larly one that serves for the promotion of agriculture and cattle-breed- 

ita fuUtira ad-ificiorum vlcini, cui servitns rum appcllationc oontineri. Plane m* plari- 
debctur, quamdia paries reficietur, ad info- mum horti in reditu sunt, vineorii forte, vel 
riorcm vicinvm nou debet per tinere; nam Ki otiam olitorii, magis hffic noa saui urba- 
non vult superior fulcire, dci»onal; et rcsii- na." — ^ 1. J. 'i. 3. — fr. 1. pr. D 8. 4. — 
tuat, quum paries fucril rt>li lulus. El liic fr. 3. D.20. 2. (I<lcm) "Si borreumfneritcon- 
quoque, sicut in « eteris »«ervitulibus actio con- due turn, vol deveraorium, vel area, incilam 
trariadabitur: bocest, jnstibi nonesse, nieeo- conrentioncm de inrectis et iUafis e^itim in 
gere." — Ir. 33. D. P. 2. See below, $ 310. note/, his locum habere, putat Neraliu* Quod ve- 

(u) fr. 13. pr. D. 8. 3.— fr. 11. pr. D. 8. 2. lausest"— fr. 4. ibid. {Neraliusj " Eojureull- 

(Idem) " ftui lumluibn.s vicinorum officere, mur, ut, <iu» in prisdia urltana indacialUaia 

aliudvc quid facerc contra conimodumcorum Aunt, pignori os^c credantur. quasi id taclte 

volet, ecx^X^ M formam ac Hntnm antiquo- conveneril; in'i*ustici9 prsBdils coulra obscr- 

rum a'dijiciorum cxulodire dcLere." vatiu*. § 1. Stabula, qua* non sunt in cont!- 

(/v) ♦S/t'i'er dc aerviti. prcdior. — Pfordieh ncntibus a>dificiis, quorum pried ionim ea n a- 

in the Archiv Civ. P rax. Vol. ilO. No. 3. — mero babenda sint, dubitari potest. El qui- 

Muhknbrucht 1. c. ^ 276. Nog. 2. 8. deui urbaiufrum sine dubio non sunt, quam 

(c) $ 3. J. 2.2. — Ir. 1. D. 8. 1. (quoledabovc, a ceteris cedifirii.s separata s'mt; quod ad cau- 

p. 326. note b), sam lamen laciti piguoris pertincL non nml- 

{d) fr. 198. D. 50. 16. (Ulpianae) " Urbana lum ab nrbaiiU praediis diffcruut"— fr. 7. D. 
prcedia ovinia auiifcia accipimn!>, non solum ibid. (Porapouius) ' \n pnediU rtisUici* fruc- 
ea quoB sunt in oppidis. sed ct si iorte stabula las. qui ibi nascuntur, tacite inteniquntor 
mrnt, vel alia mentoria in villis et in vieis, pignori o'-i^. domino fundi locali, eliamsi no- 
vel si praBloriavoluntati taut um dcservieutia. miuatim id Don couveneriL $1. Videndcm 
qnia jirbauHm prccdium non locus faclt scd est, ne noD omnia illala vel indncta, sed ea 
materia. "P Tomdc hortos quoque, si qui sunt sola, qufc. ut ibi sint, illata fucrint, pl^norj 
n wdificiis coustltuti, diccodum est arbauo- slnt. Q.uod magiscst.*' 



* Pradium urbanum denotes every buildinj^ whelber in lown or conntiy, nnd wbelher 
used for a dwelliug or fur business ur funning piir{K)se8; a prtzdium ruslicum is every 
empty place. Comp. the passages cited in uote c. and $ 1. J. 2. 1. -The priucipu 
dift'ereuces between servitiites urbana: and rvstica-, are that the latter can never be 
other than affirmative, and that they admit of beiu^ mortgaged. Some have asserted 
thai offii mative servitudes presuppose, in order to become extinct by non-user, a «»«- 
cajio libertaf is, 'which is the name given to an act of the propnetor whereliy he puti 
aiid maintains himself in possession of tiie natural freedom from a servitude and ex- 
cludes the further exercise of the latter; but that this opinion is not correct, will bo 
seen from the last note to } 320, p. 352. 
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ing." Some servitudes, however, that are usually urhance, may be 
granted to a prceJium rtisticum ; while some of those that are usually 
rusticce, may be conferred upon a prmdiumurbanumJ* 

The Roman law sets no limits to the number of predial servitudes; 
but it prescribes the general conditions that are required to constitute 
Buch a servitude (§§ '^O?, 308). Under these conditions, therefore, all 
the various rights that one piece of land can enjoy over another, may 
be granted as predial servitudes.^ Accordingly the predial servitudes 
expressly mentioned in the Roman law, and enumerated in §§ 3I0>316, 
are to be regarded only as examples of such servitudes as are of most 
frequent occurrence.'' 

1. BervhnteB pnediorom orbanonu&.e 

The principal servitutes pradiorum urhanorum which occur in the 
Roman law are as follows : 

A. Oneris ferendi and tigni immittendu 

§ 310. 1. The serviius onfris J'frendif or the right to let one's building 
rest upon the building, wall, or pillars of one's neighbour. This ser^ 
vitude has tlje peculiarity, that every proprietor of the servient wall 
roust keep the same in such good order and repair as was agreed upon 
at the establishment of the servitude ; but when nothing particular 
has been settled with regard to it, he must at least preserve it in the 
condition it was in when the servitude was established/ He is at 
liberty, however, by relinquishing the thing servient, to release himself 
from the burden of keeping it in repair ; and in all cases the party 
entitled must see to the support of the building while the wall on which 
it rests is undergoing repair.' 

2. The scrvitus tigni immittendi, or the right of inserting beams in a 
neighbour's wall, in order e. g. to form a covered walk alongside of it 
(porticus ambuIaloria)t or merely for the greater security of one's build- 
ing.* If the beams have become useless, the entitled party may 
replace them by now ones; but he has no right to insert a greater 
number than before.*' 

{a) pr.Jl.J.2. 3. — Bee UaUrholznenYeT' ner. $357. note e. — Gluck, Comm. Vol. 10. 

jahmngsfehre. Vol. 2. $191. { 661. — Konopak de daobus fragmentif 

{b) fr. 2. D. 8. 2. — fr. 2. pr. D. 8. 3. — fr. 11. ad aervilutera oneriB ferendi spectantibiis. 

ft 1. D. 6. 2.— fr. 14. J 1. D. 8. 1. .Tena, 1822.— »s7ercr de fcrvitt frred. c. 3. 

(c) For iDStance, tr. 3. J 1. 2. D. 8. 3. $ 12. I'^i.^Miihlenbruekm his OusHioo. p. 8. 

(<i) Concerning the distinction between note 17. and in the Archiv Civ. Prax. VoL 

servitu/en cantinure and ducarUinute, see bo- 14. p. 321. — Comp. also the Kditor's notA 

low, $ 322. and the Editor's note thereon. to $ 295. 

(e) Oluck, Comm. VoL 10. $ 667-673. (^) fr. 6. J 2. in fin. fr. 8. pf. D. fi- 5. (quoted 

(/) fr. 6. & 2. D. 8. 5. (qaotcd above, p. 322. above, p. 337. note/), 

note c.)— fr. 7. D. 8. 5.— fr. 33. D. 8. 2.— With (A) fr. 8. { 1. 2. D. 8. 5.— fr. 242. $ 1. D. 

respect to the many attempts which have 50.16. ^ 

been made to explam ihia peculiarity of the (?j fr. 14. pr. D. 8. 5. compared with fr. 11. 

servilus oneris fer&ndi, aee: Weber zn Hdpf- pr. m fin. D. 8. 6. 
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B, Pnyieiatdi,uUiM»nomtotteiiditUad 

§ 311 . 1. The servitus prcjiciendi is the right of building a projection, 
e. g. a balcony, piazza, or gallery, from one's house in the open space 
belonging to one's neighbour. One species of this kind of servitude 
is the servitus prot^gendi, or the right of adding to one's building a abed 
projecting over the empty space belonging to one's neighbour.' 
These two servitudes rest on the principle that property in a piece of 
land entitles also to the aerial space above it. 

2. The servitus aitius non tollendi. This is a right attached to a house, 
by which its proprietor can prevent his neighbour from building his 
own house higher than it is already, or above a certain height.^ A 
release from a former restriction of this kind, i. e. the right to build 
higher than one was formerly allowed to do, was called by the Romans 
9LJUS aitius toUendi.^ Somewhat connected with the servitus aitius turn 
toliendi are : 

3. The servitus himinum and ne luminihus qfficiatur^ as also the servitus 
de prospe<Uu and ne prospectui qfficiatur. Lumina* are windows or 
openings to obtain light for one's building, and in general such light 
as one's building has or requires ; prospectus is the view.* The servitus 

(a) (r. 2. D. 8. 2. — tr. 242. } 1. D. 50. 16. pretends to have acquired a jns altios tollen- 

•^fr. 29. $ 1. D. 9. 2. di, and the actio negaloria to the nej^hboor 

{b) $ 1. J. 2. 3. — fr. 2. fr. 11. ( 1. fr. 12. 21. who dispates tho name. See coocemine it, 

82. pr. D. 8. 2.— fr. 7. $ I. fr. 16. D. 8. 4.— Lokr in faia Mag. Vol. 3. p. 504. The vmw 

const. 6. 9. C. 3. 34. taken in $ 312. note d. is however opposed by 

(c) See $ 3 1 2. note e. and the paiiaag^s there SckiUing, Bemerkangen. p. 14 4 seqq. Comp. 

•ited ; al«o Hugo £L O. p. 504. and Lohr in also UrUerkofsner. Vol 2. p. 116 ae<|. 127 mai. 

bis Ma^. Vol. 3. p. 1526. The same opinbn — Van OBUndotf, Diss, de jure alUnstoUen- 

was maintained bv CujocttM in DOL poster, ad di. Loavain, 1830. — Bwtse de serr. altios 

A 2. J. 4. 6. (qootoa above, p. 308. note c.) Thus toll, vel non toll. Letpsic, 1834. 

u explained the reason why in $2. J. cited, (/2) fr. 16. D. 8. 2. — Comp. Tkibaut, Sys* 

Ifaa actio coofessoria is g^nted to him who tern. 7th Sd. ( 706. 



* Lumina, signifies not merely lights, bat also windows. Feuerbach (1. c), with 
aotne of the glossators, understands it only in the former sense ; and according to him the 
words " lamina nostra escipere" in fr. 4. D. cit had referenoe to a servitude of daric- 
ness or shade (see next page, note b) ; by which the servient neighbour is obliged to 
intercept the light that falls upon our property, so th^t e. g. he cannot remove a onild- 
log tliat gives us shade. Taking into account the glowing climate of Italy, where the 
wealthier classes are fond of living in the shadiest streets, this exposition seems to 
Thibaut not so ridiculous as some jurists have considered it. Still the true sense of the 
passage is rather this : that the neighbour must acquiesce in our having a ttindov in our 
conunon wall or in his wall. Tliis interpretation, which is also preferred by Thibent, is 
the usual one, and is supported by the strongest reasons. Moreover, it may he 
remarked here, that the full liberty of building, and consequently the right of making 
new openings or windows in one's own house, is naturally contained in the rights a 
- free ownership ; and that tho owner, according to the Roman law. needs a servitude to 
that effect only iu case his house stands directly upon his neighbour's btmodery line, 
and overlooks his premises. With reference to tliis case, special restrictions (not 
known to the Roman law) have been adopted in the French Civil Code, Art. 676-680. 
Compare also the Civil Code of Looisiaua, Art. 692 and 778. 
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luminum («. luminu ereipiendi 8. immifiendi or fenf'sireB aperienda)' is 
therefore the right of making windows or other openings in a wall he- 
longing to another or common to both, in order to obtain light for one's 
building;^ or else in one's own wall overlooking a neighbour's premises 
(which, according to the laws of some of the German states, no one is 
entitled to do, unless he has acquired a servitude to that effect).* 
The servitus ne luminihus officiatur consists in this, that a man is not 
allowed to deprive his neighbour's building of light by means of new 
buildings, trees, or other obstructions. Whether in such a case he 
must leave to his neighbour's building merely the necessary light, or all 
the light which it formerly had, depends on the manner and conditions 
under which the servitude was granted or acquired.** The servitus de 
prospectu or ne prospecCui officiatur (for there is no difference between 
them)* consists in the right which one has to the prospect from his 
house or ground, and of which his neighbour is not permitted to deprive 

(a) That these dtfierent tenns mean the H rather «« a lervitade of shade than of light, 

aame thing, may be seen by a comparison i. e. as a right to the shade afforded by a 

of thefollowing pa»«M;es. fr. 4. D. 8. 2. (Pau- neighbouring honse or \%all, whereby the 

liuj^ " Laminam aervitnte oonstitvta id ac- owner of the house or wall may be prohi* 

qtusitam videtar, tU vicinus lumina nosfra bited from removing them, dee contra : 

eaxipitU. Cum aatem servitus imponitor, Dabdovo, Ueber die servitus luminum der 

ne luminibus oJUcicUur, hoc maxime adepti ROmer. Halle, 1804. ^ And, again, on the 

▼idcmnr* viejua sii viei7io,invi its nobis ailtus other hand : PethJig, Diss, in qua Feuerbachii 

tBdificare, tUqtie ita minuere luinina nottro- de luminom servitnie sententia contra Dabe- 

rum, tedijiciorum." — fr. 23. or. fr. 40. D. lowiam defenditar. Groningen, 1811. — Mo»er 

ibid. — ^fr. 13. $ 7. D. 7. 1. (Ulpianos) " Sed (in his Beitr&ge znr HOm. Oesetakunde. 

si ffidiam nsasfructuS legatussit, Nerva filius Stuttgart 181 5j even ffoes the length of trea^ 

et lamina immittcre earn posse, ait Sed et ing it as a servitude ot reJleclion,Dy virtue of 

colores et pictnrss, et marmora poterit, et which one's neighbour is obliged to suffer 

tfigilla, et si quid ad domus omatum per- the rays of the nun reSectcd from the 

tinet. Sed neque dintas traosfrirmare, vel whited wall ofone'sbuildingonhis windows I 

conjungere, aut separare el permittetur, vel (dee a review in Leipz. Lit Zeit 1816. 

adituB posticasve vertere. vel refngia aper- No. 169). Among the oiber writings on tliia 

ire, vel atrium mutare vel viridaria ad ahum subject, the following may be noticed t 

modum con vertere ; excolere enim quod in- Grte*infirer do servitute lomiuum et ne lumi- 

▼enit potest, qualitato ndinm non immutata. nibns officiatur Leipsic, 1819. — Goldsckmidt, 

Item Nerva: enm, cui ssdium ususfructus in the Archiv Civ. F rax. Vol. 5. p. 4S3. — 

leg^tus sit altius tollere non posse, ait quam- Eichntadt de servitute luminum et ne lumi- 

Tis lumina non obscurentur. quia tectum nibus officiatur. Jena, 1820. — Piei$ de ser- 



L£?is turbatur. Cluod Labco etiam in pro- vitute luminum ct ne luminihus officiatur. 

prietatis domino scribit Idem Nerva : nee Liege, 18*34. 

obstruere eum posse." — const 12. $ 8. (r) const. 12. $ 3. C. 8.10. — Gtsterding, 

C. 8. 10. Nachforschungen. Vol.d. p. 453. 

{b) Comp. the passages cited in the last {d) fr. 4. 1 1, pr. fr. 15. fr. 17. pr. $ l.fr. 22. 23. 

Srecedini^ note. The opinions as to what pr fr.31. D.8. 2. — fr. 16. D. 8. 4. — fr. 15. D.8. 

lis servitude consisted in among the Ro- 5. and particularly fr. 10. D. 8. 2. compared 

xnans, are, however, very much at variance, with fr. 30. D. 7. 1. — See Haffntr, Comm. 

JFeuerhack in Civ. Vers. VoL I. No. 1. regards Ed. by Weber. % 362. 



* The Roman law uses the terms, * servUus prospectus* and *ne prospectui officiatur,* 
i^thoat making any distiuction between them. Some jurists have pnjposed to 
ezplAin this diversity of expression, by reganliiig the former as one that gives us a riglit 
of prospect which we formerly had not: while the Utter, in their opinion, gives us a 
right t» prohibit our neighbour from hindering us in the enjoyment of one already 
established. However this may be, thus much is certain, that both in fact amount only' 
to a terviius prospectus. 
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him by erecting a new building or any other obstruction.' The release 
from a former servitus nti luminihtu out praspectui offi/datur is called ajatt 
luminibus aut prospcdui ojfficiendi} 

C StiUicidii, «(eraclt»n, cloaca, nnd/wmi. 

§ 312. 1, The servitus stUUcidii v^.l fluminis recipiendis, avertendi *. 
immittendL SUlUcidium is the drip cif water from the eaves, ^ndjluma^ 
is the rain-water collected from the roof and carried off by the gutters. 
The servitudes here spoken of consist either in the right to lead off 
ihe water from one*s house on to the house or ground of one*s neigh* 
bour,*^ or in the right to lead off the water fiom a neighbour s house on 
to one's own land for the purpose of cleansing or irrigating the same.' 
The release from a former servitude of this kind was also regarded by 
the Romans as a special kind of right similar to a servitude, and was 
called the servitm s.jus stiWuidii veljluminis non recipimdi,^ 

2. The servitus stercuUnii is the right of placing a dunghill against a 
boundary wall though on one s own ground.-^ . 

3. The s^rvittisvloaccBmittrnda is the right of having a sewer through 
the house or over the gnmnd of one's neighbour « 

4. The servitus fumi itnmittendi s. cuniduU hdn^ariihahcndi, is the right 
of leading off some uncommonly heavy smoke or other unpleasant 
▼apour through the chimney or over the ground of one's neighbour.* 

(a) fr. 3. 12. IS. D. 8. 2. With re<«pccl to liccrct, domum tnam altios tollene attune inde 
tiicsc aervitades. opinioDB, especially those lamen mcarum a?diam eripere." This vie-vr, 
of the later writers, are likewise tnueh it mast be owned, disagrees with the nature 
at variance. Seethe works referred to, p. 341. of a 8J,»rvitade, which in its proper sen^e is a 
note b. As to the Bervitude.><of light aud pro- restriction of the nataral freedom of o^rner* 
apcct. the Roman names arc at present of no ship: and hence Srknkiusr save of the jas 
moment in a practical point of view, as all de- slillicidii non recipiendi, in his Jorispr. An- 
pend.s on the parposc and manner of the tejast. ad Caium. Lib. 2. tit. 1. not. 29: 
grant and on its extent. " quod non )tit nova xervifitf, sed rex ad naln- 

(b) fr. 2. D. 8. 2. ra/em tantvm redit hhertatem.^' Still with 
\e) $ 1. J. 2. 3. — fr. 2. fr. 17. $ 3. fr. 20. $ 3 retrard to the servitutes praBdioroin nrbano- 

-6. D. 8. 2. — fr. 8. pr. D. 8. 6. — fr. 16. D. 8. 5. mm the Romans seem to have considered as 

{d\ Man3'^ jarists consider this as a servitus a servitude, or at least as a right coming vciy 

■tillicidii non recipiendi ; e. g- Vinnivs in his near to it, the riirht of the natural freedom of 

Comm. ad $ 1. J. 2. 3. and $ 2. J. 4. 6. — ownersliip which the owner re-acquired oa 

Oluck, Comm. Vol. 10. p. 125. — Th. M. Za- tlie termination of a former semtode. This 

ehana, Instilalionen. p. 317. — SrkiUinsr, will explain not only the jus slillicidii non 

Bemerk. uber Kom. R. G. p. 148. That this recipiendi in the Ben.«»e in which it is taken 

however is not so, may be seen from fr. 28. by Theophihf^,hmQ]»n the jusaliios loltendi 

D- 8. 2. and luminibus otflciendi. fr. 2. 21. 32 pr. 

(c) The matter is thus represented by D. 8. 2.— fr. 26. pr. D. 44. 2.— fr. 9. pr. D. 8. 3. 

Theophilus ad $ I. J. 2. 3. " Et (iiiaenam —The opinion adopted here by Mackrldey i« 

aunt servitutes ced ill m 7 ut onera vicini sns- very justly disputed by Fritz, zuWeuing. 

tineam. Sunt autom hsB : Habcbam domnui, p. 356. Thibavt, System. ^ 753., and the 

habebns et tu in proninquodomum. rogavi te. writers cited p. 34 1, note b., smce a servitude 

ut mihi liceret, trabes meas tui.s immittere from its nature canu(it be conceived of but 

narioiibiia, vel at mihi liccrei siiliicidia aut as a rosi fiction of the freedom of ownership, 

numinaex meistegulisderivare in tua tecta if) fr. 17. $ 2. D 8. 5. — frexfcrdtn^ in 

vel in tuam arcam, vel tu habehas UtJejun Elvers' Allcem. Jur Zeit. 1839. No. 27. 28. 

adverAu» ades meas et rof^ari te, iU ne de- and in his Naciiforschungcn. Vol.3. p.39S. 

riyare* in mea tecta aut in mean areas stUUci' (^) fr. 7. D 8. 1.— fr. 2. pr. D. 8 3. 

dia auljlumina ex tuis le^utis ; vel rogavi (A) fr. 8. ^ 5-7 D. 8. 5. — Span^enhcrif in 

te at concederes, mihi tale jus, nt ne tibi the Archiv Civ. Frax.VoL 9.p^265. — Fuiikc^ 
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S. Servitates pnedtomm rasticonim.a 

The principal servituies pradiorum rusticarum that occur in the 
Roman law are the following : 

jff. The right* of Waf. 

§ 313. To the rights of way, by land and by water,^ belong: a. The 
sercttus itinerU, This among the Romans conferred the privilege of 
walking, riding on horseback, and of being earned in a aedan over 
another's ground.* 5. Tiie servitits acttia, which secured, in addition 
to the rights contained in th«r iter, that of driving cattle or riding in a 
carriage over the servient land.'' c. The servittts vidy this embraced 
all that was contained in the iter and acius, and also the right of drag- 
ging stones and timber along the path.* If no special agreement was 
made between the 'parties concerning the width of the way, the lavir 
provided that it should be whep running in a straight line {in porrectum) 
eight feet, and at a turning {in avfractum) sixteen feet.-^ A servitude 
of way may bo granted in such a manner as to allow the entitled party 
to traverse the servient ground in every direction, and consequently to 
change his path at pleasure;' but when no such grant has been made, 
the entitled party is confined to a certain direction. If the" line 
ivas not determined at the establishment of the servitude, and 
the parties cannot come to an understanding about it, it must be 

Beitr. znrErortenmg practKechtsmatcrieir. nuifti nentri eorora jus est Qnidam: neo 

Ghcmuitz. 1830..p. \Md.-^Ge»terdingt Nach- bostam rectam ei ferre liccrcr ijoia neqaa 

forschani^en. Vol. 3. p. 398. cundi nequc ac^endi gralia id faceret, et pos- 

ia) U luck, Comm. Vol. 10. ^ 674-683. sent fructas ety mode Irodi. Q.ui rtV/m balMent, 

(b) Conoernin^ the Roman rights of way enndi agendique jas habenl; pleriquo: et 

see : Bicner, Diss, de diifftrcntlis ilineris, tralieddi qaoquo, et rectam hastam ferendl, 

actus at vis genaiois. Leipsic,. 1804. — m modo fmctus noo liedant." — fr. 8. D. ibid, 

^enjfertt ErOrtcrangen. II. p. 56. — Gentler (Gaiua). Vite latitado ex lej^e duodecim 

in the Archiv Civ. Prax. Vol. 4. p. 244. — tabalarum in porreclnm octo pedes hfibet, in 

Puekla, Civ. Abb. No. 3. — Kritz, Exeget. aufractnm, id est, ubi flexani est, scdccim.**— 

pracu Abb. No. 1.3. — ^ri^xcAe/ir Gnindriss zu fr. 12. D. ibid. (Modestinus). " Inter actum 

Pand. Vorl. p. li7.-^Comp. also KeiU.CoTam. et tier nonnnlia est differentia. Itereslenim, 

III. 43."). 419 seqq. 431 ecqq. and MUUrmaier, qua quts pedes veleques commcare potest; 

DeuiMcb. Priv. K. I. p. 452 seqq. actus vero, ubi et armcntatrajicereel vehica* 

{c) pr. J. 3. 3. — fr. 1. pr. D. 8. 3. (Uipta- lam diicere liceat.'' 
xins) "Scrvitatesrasticoraaa proediorum snnt {d) See. in addition to the pafwages Jaat 
faffi : iter, actus, via, aqnadtietu*. Iter cit«3d, fr. 4. ^1. D. 8. 1. — fr. 13. D. ibid. (Pom- 
eat jus ecmdi, ambnlandi hominis. non ponias^ " Si^ lam angxisti loci dcmonsiratione 
etiam jameotum ageodi. Actus eat jna ageu" tacta via conccssa fucrit, ut oeqne vehiculam, 
di vei jumentam vel Tehicolam. Ilaqac neqae jnmentam ea inire {M>s0it, Her magist 
qoi iter habet, actam non babet, qui actum q»atnvia autactan acqnisitasvidobitar; sed 
nabet, et iter babet. etiam sine jumento. aijumentnm pereamdaci poterit, nou etiam 
Via est jnal evndi, et ageudi, et ambaUiBdi ; vebicaIaaD,ac/tu vtdebitnracquisitus.' — fr.S. 
nam et iter et actam in se via continet. D. 8. 6. 

Aqumductus est jas aqaam <)Qcendi per fe; fr. 1. pr.fr. 7. pr.D.&. 3. (quoted note r). 
fondam alienom." — ir. 7. pr. D. ibid. (/") fr. 8. D. 8. 3. Iquoted above, note c.;— 

(Paulas) " ciai sella aut lectica vefaitur. ire, fr. 13. J 2. 3. fr. 23. pr. D. 8. 3.---fr. 6. in fin. 

non acrere dicitar. Jumentum vero ducere D. 8. 6. See alfco Varro de linijua Lalina* 

non potent, qui iter taiUitm habct. U.ni 6.2. and i/u^o, K.O. p. 1^0. 
actum habct, etplaustrnm ducere, etjamenla {g) fr. 13. ^ l. D. 8.3. — fr. 6. $ 1. D. 8. 6.— - 

agere poteat; sod tnJiendt lapidcm aut tig- See MartzoUr Inst. ^ 95. 
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decided by the judge according to equity , respect being bad to die 
locality and to the interests of both parties ' — In Germany, in deter- 
mining the nature and extent of a right of way, little regard is paid to 
the names and principles which the Romans applied to servitudes of 
this description ; aH is made to depend on how, where, and for what 
purpose they were granted or acquired.^ Yet the Roman rule of law 
•till holds good, that the greater tacitly comprehends the less.' d. The 
tercitus navigandi, or the right of crossing, a lake belonging to another 
iu order to arrive at one's own ground.** 

jr. Tkt right <4 PmitmA, 

§ 314. The right of pasture {servitus pascendi s, paseut) is the right 
of pasturing one's cattle on another's ground/ This right tacitly com- 
prises in itself that of actus, in so far as the latter is necessary to its 
exercise/ Its extent, both as regards the time of its exercise and the 
kind and number of cattle, depends on the special regulations made for 
this purpose in the grant by which it is conferred. When the parties 
have made no special agreement conceraing it, the following principles 
must decide : 

a. The servitude can be exercised only at the time when fields and 
meadows are open (i. e. between harvest and seed-time), consequently 
after the fruits have been gathered and the meadows mowed.' b. Any 
kind of cattle for which the pasture is adapted may be turned out on it, 
but not such as would injure the In nd to an unusual extent.^ c. All the 
cattle which belong to the entitled land^and can be supported through 
the winter by its produce, may be turned out on the servient land.* 
df. Lastly, the proprietor of the servient ground (unless an express 
agreement be made to the contrary) has a right of joint pasture^ 

{a) fr. 13. $ 1.3. D. 6. 3.— fr. 9. D. 8. 1.— In 10. 11. 13 aeq. 20. 47 aeq. and in his OpoK. 

the case of a devise ofarip^htof wa^. the iieir edited by F. A. Biener. Vol. S. Nos. l>-17. 

is entitled to determine the direction of the 19. 21.26. 43. — Sevffcrt. Beitrfige snr Lebra 

wav, if this has not been done by the testator, vom Welderechte. W aitzbarg, 1822. 

fr. 26. D. 8. 3. (/) Arg. fr. 3 $ 3. D. 8. 3. 

{b) Sommer in tho Archiv Civ. Prax. {g) Arg. fr. 9. D. 8. 1.— -fr. 13. in iin. D. 

Vol. 3. No. 20. 8. 4.— See especially £t9u2, OnaesL for. lit 

{e) fr. 21. fr. 110. or. D. 60. 17.— or. J. 2.3. Kd. Vol. 2. c 58. 

— tr. 1. pr. fr. 7. pr. D. 8. 3.— fr. 4. $ 1. D. 8. (A) LanierbacK Coll. Pand. Lib. a lit 3. 

t^. — fr. 1. D. 34. 4. } 10. As e. g. swine, sheep, and geese. 

id) fr. 23. $ 1. D. 8. 3. (r) For the reason that a predial senritade 

(e) $ 2. J. 2. 3.— fr. 1. $ I. D. 8. 3. (Ul- is to be confined to the necessities of the do- 

pianns) "In pnediis .msticis compntanda minantland. (See above, f 307 in fin.)— fr. 3. 

etiam sant aqniB haastns, pecoris ad aqnam pr. D.8. 3. (Ulpianas) '* Item sic possnntner- 

appnUofl, jus pascendi, calcis coqucndoe, vitntes imponi, utct 6ooe9, /ter^iMM /f?iM2i(j 

srenflB fodiendaB."— fr. 3. pr.fr. 4. fr. 6. $ 1. eolitvTf in vicino affro pascaninr, Qnam 

D. 8. 3.—Kampf€t Diss, de servitntc pascendi. serritatem imponi posse, NeraUns libro se- 

Wittenberg, nn.-^Stramjjfer, Hatrecbt cnndo Membranamm scribit."— fr. 5. in fin.. 

Krlangen,1799.— Aftin/cr.Wciderecht. Han* D. 8. 3.— See fVoltar in Klein's Rechtaspr. 

over, 1804.^///i^«nffnn, Landwirlhschafts- Vol. 3. No. 3.— /Cfwrf, L c. Vol. 4. c.65. 

jechL Hanover. 1807. $ 290-31 6.--C. G. {k) Arg. fr. 13. $ 1. in fin. D. 8. 4. — const 

Biener, Quiest de jore pascendi. Cap. 1-8. 6. C. 3. 34. The Jus compaaoendi ia diatin- 



I.] Ricum or Tmifvs. 345 

(called jus eompascendi), wbich however ib subject to certain restric- 
tioDB. For, in case tbe pasture on the servient ground is not sufficient 
for the cattle of both parties, or ceases to be so, the proprietor of the 
dominant ground may nevertheless keep at pasture the full number of 
cattle to which he is entiUed by special agreement, even though 
nothiag should be left for the cattle of the servient ground. But 
if no certain number of cattle has been secured to the dominant 
ground, it is left for the court to decide what number each may turn 
out, respect being had to the proportions of stock belonging to each 
farm." 

C. Rights of Leading and Using Water. 

§ 315. To the servitudes that relate to the conducting and using of 
water, belong : a. Tbe aqvaductus [servitiu aqua ducenda), i. e. the 
right of leading water to one's own premises from or at least through 
another's land, whether beneath, upon, or above the surface of the 
earth/ As a general rule, tbe entitled party can lead the water only 
through pipes, and not through stone channels,^ and (le must lead it in a 
ceitain direction.' The servitude moreover may refer to aqua quotidu 
ana, in which case the use of the water is not confined to any period of 
the year; or only to aqitaa$tiva, where it is restricted to the summer** 
b. The aqua hqustus, or the sertnfus aqua haurienda^ i. e. the right of 
drawing water from another's spring or well, in which the iter^ aa far 
as it is necessary to the servitude, ia tacitly contained^ c. The «erv»- 
tu9 pecoris ad aquam appuUus^ or the right of leading one's cattle to 
water on the servient ground, in which the actus ^ as far as requisite, is 
tacitly implied.' d. The servilus aqua educendat or the right of lead- 
ing off the water from one's own on to another's ground.^ 

D. Yaricue other Predial Serviiudet» 

§ 316. There are a great many other predial servitudes which occur 
in the Roman law, as e. g. the right of cutting wood in another's forest; 
the right of laying up and keeping the produce of one's ground in a 

gaisbed from the now flo-cftlled jas compaa- {e) fr. 17. $ 1. D. 39. 3. 

cni. By the former is vodenitood that right (d) The dWctioo is determined here on 

of reciprocal pastaringwhicheeveral owners the same principle as in the rights of way. 

grant to each other with respect to their friS. in fin. D. 8. 1.— fr. 21. 23. 26. D. 8. 3.— < 

taads. It does not. howeTer» always ocoar fr. 8. D. 43. 20. 

as a servitude, hntoden as a mere precariom. {e) fr. 1. A 2. 3. D. 43. SO. The ase of 

JHfagemann, !. c. ^ 300-304. water may also he limited by days, honrs, and 

(o) Kind, 1. c Vol. 1. c. 48. Vol. 4. a 66.— measure, fr. 2. fr. 5. pr. D. ibid.— fr. 2. } 1. 

Horetnann, 1. e. $ 301. D. 6. 3. 

{b) pr. J. 2. 3.— fr. 1. pr. fr. 9. D. 8. 3.— (/) $ 2. J. 2. 3.— ft-. 1. $ 1. fr. 3. $ 3. fr. 9. 

fr. 14. & 2. D.8. 1.— fr. 4. D. 43. 20.— Cod. 11. B. 8. 3.^TValck. BifS. de aqnc hauriends 

42. — IrtnrA^er, Diss, de jnre impeiratie aqnsB/ servitnte. Jena, 1754. 

Leipsic, 1749. and in his Opnsc. minor. {g) 8ee the passages cited in last note and 

Vol. 2. P. 1. p. 1.— Hermann, Diss, de servi- fir. 4. fr. 6. § 1. D. 8. 3. 

tme aqiMBdaoiiia. Leipsic, 1803. (A) fr. 29. D. 8. 3.-^fr. 8. $ 5. D. 8. 5. 
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building belonging to one's neighbour ; the right, in working one's 
quarry, to cast eaith» stones, and pieces of rock on one's neighbour's 
ground, and to leave them there until they can be taken away ; the right 
of having a hut on another's ground, for the purpose of exercising the 
right (if pasture ;' the jus crela eximenda^ coleis coquenda, lupidit esd" 
men-} re, arencR Jbdienda^ and the like,* which are sufficiently explained 
by their names. 

hxLE THIED, 

ORIOIK AND TERMINATlOir OF SERVITUDES. 

/. Of their Origin, 
1. With respect to the Grantor. 

§ 317. As servitudes are in their nature nothing else but single 
rights detached from the ownership and granted to another (§ 29-1), it 
follows : 1. That only the true owner of a thing can burthen it with a 
servitude. Accordingly, if it be conferred by one who is not the true 
owner, the grantee acquires not the jus s^rvitutis itself, but only the 
jfossesxio,'' 2. On© whoso ownership in a thing is revocable from the 
beginning {dom* revornhile ex tunc), cannot burthen it with a servitude 
for any time longer than the duration of his right.^ 3. A predial ser- 
vitude, owing to its indivisibility, cannot be imposed on land held 
jointly by one of the several joint-owners.* 4. And even a sole 
owner, if he holds the mere right of ownership in a thing [nuda pro' 
priefas), and the right of usufruct belongs to another, can grant no 
other servitudes with respect to the thing than buch as will not impair 
the usufruct : and no servitude by which the usufruct would become 
restricted, can be imposed by him upon the thing, even though the 
usufructuary should consent to it/ 5. An owner who has only a 

(a) fr.6.$ l.D.8. 3.— fr.3. $l.a.D.ibid.— (/) fr. 15. } 7. in fin. D. 7. fUlpianu«) ♦' Pn>. 

fr. 6. in Ha. D. ibid. prielatia domifius ne quiaem con*cntienle 

ip) $ a. J. 2.3.— A". I. 61. fr. 5. J 1. fr. 6. fructfiarto servihiiem^impoHere potest;*' fr. 

B. 8. a. 16 D. ibid. (Paalns) " Nifli qua dcterior 

{c) fr. 11. A 1. D. 6. 2. (qaoted above, fmctoarii conditio non fiat; Telati si ttlen 

5.. Z.!!. note/.) — Comp. alao $237. $ 3i3. sarvitutem vtcino conceaaerit, jus-sibi dod 

[o. 3. and ^ 244. nolo a. e«ae aliias toUere." — The reaeon is, there 

{d) tr. 1 1. $ I. D. 8.6.— fr. 105. D 35. 1. lipr can bo no servitude of a aervitode (servittia 

bere the rale applies: Ile«K)lato jare oonce* servitutia esse oon potest), ad has been stated 

dentis^resoiviturjascoDcessam. See above, above, & 293. On the aifferent ialerpreta- 

(261. lionst or the passages qaoted, aee: Glitek, 

(e) fr. fi. D. 8. 1. — fr. 11. 34. pr. D. 8. 3.— Comm. Vol 9. p. 42 8eqq. As the grant of a 

fr. 6. $ 1-3. fr. 18. D. 8. 4. This, however, sorviiiido wluch woald impair the risfauof 

does not refer to peritoned servituies, for a a uiafructaary, woald imply a servttus ser- 

joiot-n vaor may e. g. grant a nsufmct on his viiaiw, it wiii be perceived that even the con- 

&han\ t\: 10. D.7. 9.; nor dois it mean to ox- sent of the asafructoary cannot render it 

olud'^ ill') ca.9e where oao whoa Imits another valid. BmimanH, Diss, de serviuile a 

as ajuMi-owiier, reserves a servitude to liim' proprietaiid domino fando fractaario imno- 

bgM fr. a. ( 1 D. 8. 1. sita. Lcipslc, 17 69, -^^choman, Handb. dec 
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BO^called dominium utile over tbe thing, as e. g. the emphyteuta and 
BupeificiariuB (§ 325. note a), may indeed establish servitudes on the 
thing without the consent of the dominus ; bat such servitudes become 
extinct whenever the thing reverts to the dominos.'^ 

2. With respect to the Recipient. 

§ 318. A personal servitude may be acquired by any one who has 
the general capacity of acquiring rights ; but a predial servitude can 
be acquired only by the true owner of the ground, because it is to be 
regarded as an accession to the ground.^ 2. An owner who holds the 
mere right of proprietorship {mera s. nuda proprietas) in a thing may 
indeed , acquire a servitude for it without the consent of the usufruc- 
tuary ; but then tbe usufructuary has the advantage of it as long as the 
usufruct lasts.^' 3. A joint-owner cannot acquire a servitude in favour 
of the joint-property for himself alone ; because he is not proprietor of 
the whole, and because a servitude from its indivisibility cannot bo 
tkcquired proparie.^ 4. Where the owner of a piece of ground causes 
a servitude to be established for himself and his neighbour likewise, its 
acquisition, as the Roman law ordains, has effect only with respect to 
himself/ 

3. With respect to the varions Titles 

§ 319. Servitudes may be acquired : 1. By agreement. Thus much at 
least is settled, that negative servitudes may be acquired by agreement 
without any thing further. But whether agreement by itself is sufHcient 
to create an affirmative servitude, so as to establish the jus servitutis 
Bod therewith the real action for enforcing it, or whether a quasi-tradi" 
tio of the Servitude, i. e. an exercise of the same paiientid domini, is 
requisite in addition thereto— is a question much disputed/ 2. By 
devise (servitus Icgala), where the,^ servitutis is acquired ips o j ure in 

Civ. R. Vol. l.p. ^B'i.—ZfKharia in Hugo's {d) fr.l9. 34. pr. D. 8.3.-^fr. 5. fr. 6. $ 1-3. 

Civ. Majj. Vol. 2. p.349.— Schnelle, Diss, do fr. 18. D. 8. 4.— fr. 8. $ 1. D. 8. 1.— fr. 30, J 1. 

probabili iuterpretntioDC Icgum 15. 16. and D. 8. 2. 

17. pr. D. dc usafractu. lioslock, 1825.-— [e] fr. 5. fr. 6. pr. in fin. fr. 8, D. 8. 4.— fr. 64. 

The best history of this doctrine is given in D. 18. 1. But, as wiTi be seen from p. 174, 

Gluck't Comni. Vol. 9. p. 42 seqq. Comp. note c, this is no longer the case. 

Murezolh Frogr. qua cxplicantur ulpiani ct {/) According to the common opinion, a 

Paul! verba in fr. 15. $ ull. et fr. 16. 17. D. tradition of the servitude, granted by agree- 

7.1. Lcipsic. 1839. ment, is necessary to the acquisition of a jas 

(rt) fr. 1. pr. D. 7. 4,— fr. 1. $ 9. D. 43. 18. servitutis; i. e. a quasi-trad itio of the servi- 

According to the feudal law, this applies also tade (viz. an actual exercise of the servitude 

tothcvassal.il. F.8.pr. unopposed by the owner) m|pt follow the 

[b] $ 3. J. 2. 3. — fr. 1. $ 1. D. 8.4. Hence agreement, in order to complete the acquis!- 
aboncB fidei possessor of a piece of land can lion, const. 20. C. 2. 3. (quoted above, p. 286. 
acquire nothing more tlian a bonne fidei pos- note <2.) — fr. 11.& 1. D. 6. 2. (quoted above, 
Bessio of tlic servitude granted to him respect- p. 251. note/.) — fr. 20. D. 8. 1. (qqotcd p. 251. 
ing it. note /)— fr. 1. $ 2. D. 8. 3.— According to 

(c) fr. 15. J 7. D. 7. 1.— fr. 1. pr. fr. 5. $ 1. another opinion, such tradition is not neces- 
D.7. 6. sary for tne acquisition of the jus servilatia 
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the mofnent when dies legati c^dit.' An agreement or testament is to be 
underatfiod as tacitly granting a servitude, if this be essentially neces* 
sary to the subsistence of the thing alienated or devised, ur for the 
exercise of the principal right conferred.^ 3. By adjudication in the 
three actions uf division,*' and by the judicial grant of a necessary right 

of way.^ 4. By prescription of ten or twenty years ; provided the thing 

itaelf» bat only for acqairinff possetsion of in the French Civil Code u derivedfrom di» 

the servitude, and for estabiiahixig a right Eomao law, yet there is nothing in the Ciril 

to the Pabliciana in rem actio. Uaiv.»i 11. law to warrant it 8oe, Rosahin's Z. VoLflL 

30. 31. — $ 4. J. 2. 3. — ^ 1. J. 3. 4. — fr. 3. pr. No. 3. But however this ma^ be, it aoeau 

D. 7. I. (quoted above, p. 351. note e) — fr. eqaitable enoagh that aach a ngfat afaoold be 

19. D. 8. 3. Those who maintain thta opinion recognised. 

insist that fr. U. 4 I. D. 6. 3. fqnoted p. S51. (a) f 4. J. 2. 3.~$ 1. J. 2. 4.— fr. 3. pr.D.7. 1. 

note /O'-fr. 20. D. 8. 3. (quoted ibid.) and — fr. 6. pr. D. ibid. Still, a tradition of the 

fr. 1. ( 2. D. 8. 3. sapport their views. This aervitade is necessary here also, in order to 

opinion was first adopted hy ScnignVtbihSa foanda nsocapio and the actio Pnbliciana. 

Beaiiz. p. 527. 550, and defended at large by — Ree on the servitua legata in general, tttL 

Srhmidlleint Diss, de servitotibns per pac* Dig. 33. 2. and 3. 

tnm constitoendia. Oottingen, 1823. [See (ft) fr. I. p. 33. S.— fr. 1. $ 1. 4. D.T.e.-^ 

also his article in the Archiv Civ. Prax. Vol fr. l.'i. $ 1. D. 33. 2.— fr. 44. $ 0. fr. 81. f 3. D. 

9. p. 145.) ; and afterwards by MicheUen, 30. — fr. 20. D. 8. 5. compared with fr. 10. fr. 

Archiv fJiv. Prax. Vol. 8. p. 368.— //amc 34-39. D. 8. 2.-<fr. 3. fr. 6. pr. fr. 7. D. 8. 4.— fr. 

in Ilhein. Mas. Vol. I. ^. 64 -^Schroder 30. D. 7. 1.— fr.26. D. 39. ^.^IVfsipkal da 

in the TGb. Krit. Z. VoL 1 No. 3. p. 66.-> servitatibua f 541 .—G/iicib, Comm.Vol. 9. p. 

Warnkoniftf Arcbiv Civ. F rax. Vol. 12. p. 52. 70. 77--83. 

ftnd in the Themis. Vol. 10. p. 57. The op- ie) fr. 6. $ 1. D. 7. 1.— ((Hias) " Consti; 

posite opinion is defended by Dn Roiin the tattur adbac nsosfmctas et in judicio fami' 

Archiv Civ. Prax. Vol. 6. p. 284. — Zimmern, lia herciscund^e el commvni dtviduwiOt d 

ibid. Vol. 7. p. 309. and in Schunck's Jahrb. jadex alii proprietatem adhidicaverit, alii 

Vol. 2. p. 19. — ^and likewise by Franeke, Civ. asumfroctam." — fr. 16. $ 1. fr. 22. $ 3. D. 10. 

Abh. p. 1 29. See also, //ler/e/ de servitntibus 2.— fr. 6. $ 10. D. 10. 3.— fr. 10. D. 7. 9. (onoied 

per pacta et stipalationes constitntisex jure above, p. 322. note a,)^Pucktay Klageo. 

Romano. Leipsic, 1828. — Dr. Rosshirt thinks $ 87 seq. 

that the acqnisition of servitades Bhoold be {d) fr. 12. pr. D. 11. 7. (Ulpianns) " 8i 
eabjocted to the same rules which applv to qois sepalchraro habeat. viam antem ad Be> 
the acqaisition of ownership and whicn bad pnlohram non haboat, et a vicloo ire prohlbe* 
already been applied to the acquisition of atar, Imperator Autontntis cam pairc re- 
servitudes granted by devise. Rns^hirtyet- scripsit, tier ad Bepulchrum peti precario et 
michtnisfle. II. p. 177 wsaq. To this the Editor concedi ttolere, at, quolies non debetor. impe- 
adds, that it is an established rale, that the tretar ab eo, qai fundam adjtinctam habeat 
alienator of a thing can reserve to himself a Non tamen hocEescriptam,qaodimpetrandi 
■ervitiide on it, provided he makes the reser- dat facaltatem, ctiam actionem civllcm ioda- 
▼ation at the moment of tradition. It is also cit : scd extra ordinem tnterpelletor. Pnases 
an established rale, that at least negative ser- etiam compellere debet jwUo pretio iter o 
vitudes can be acquired by simple agree- jprdrs^art. ita tamen, at jad^[ etiam de oppor- 
menL As regards affirmative servitudes, the tan itate loci prospiciat, ne vicinns ma^am 
opinion most generally adopted is, that a patiatardetrimentum."— This passage speaks 
qaasi-traditio (i. e. an exercise of the servi- only of a necessary right of way to a bary* 
tade patiente domino) is requisite for com- ing place ; bat, by way of analogy, this dect* 
pleting the acqaisition. — It is not settled sion has been extended in practice to all cases 
whether de^tincUion ai a mode of establish- of a necessary right of Way. — fr. 1. $ 1. D. 
ing a semtade was known to the Romans. 7. 6. (IdenO " Usa.9fractus legatns admini' 
By destination is meant the title under which cutis eget sitte quibns nti fnii quis non po- 
a servitude arl^s, when an owner of two ad- test, et ideo si ususfroctos legetur. nBce$*f est 
joining estates has ao used them as to establish tamen, iit neqvatur enm adif.us ; nsqae adeOi 
a customary relation between them, which utsi qais usamfrnctam loci \e^et ita, nehera 
follows them on their boing transferred to so- eogatnr viam pr^Uare» intUiliter hoc ad- 
parate owners. This mode of establishing jectum videniur. Item si usufmcta legato 
a servitadc in recogniited by the French Civil iter ademtam sit inutilis eH ademtio, quia 
Code, Art. 692*4. and by the Civil Code of ft-jmper seqoitar aramfractam." — fr. 44. $9. 
Loulgiana, Art. 763-5. Dr. Rnwhirt is of D. 30. (Idem) "Si daosfundoshabens testa- 
opinion that, allhoagh many jurists have re- tor alterias mihi asomfructam, alteram Titio 
garded this mode of establiKhm:^ a servitude leget, aditam mihi legatarias non debcbit, 
as of Roman origin, and it has been adopted sed heres cogetur redimere aditam et prs* 
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•erriant U cme the ownership of which can be acquired by prescrip- 
tion within these periods ;' provided also that the prescriber is in good 
fiuth;^ and lastly, provided that he can prove ^Justus tiudm, i. e. that 
the servitude has been established in a lawful manner.^ A bona Jide 
prescriber who is unable to show a, Justus titulus^ will acquire the sor- 
Titude after thirty years,' or by imraemorial prescription (vetustas) ;* one 
without btma Jidju can never acquire the jui sertntuiis itself, although 
the expiration of the owner's actio negatotia may entitle him to defend 
ppesession of the servitude, by means of the exception of limitadon/ 



■tare."— fr. 15. f 1. D. 33. 3.— (MaroeUaa) established by a malsfideiponeflaorof tbo 
" Qai duos fandos habebtt, nxram legavit, Mrvient land wiihout the true owner'aknow- 
•t alteriva fondi aaamfracHim alii le^avit. ledge, coald be acquired onlv by a preacrip- 
Cluflero: li fructuarius ad fandum aliunde tion of thirty years. Tbia» noweTer, is noi 
^iam non kabeat, quam per ilium fnndum, qui correct, as has been since admitted by 
legatns est, an frnctnario senriius debeatnri Thibaut himself: for, in order to acquire a 
Respond!: queniadmodum si in hereditate servitude by prescription, the laws requve 
esaet fundus, per quern fructuario posset only that it shall have been exercised for 10 
pnestari via, secundum Tolnntatem defuncti or 20 yean in good faith (non vi, non clam, 
▼ideretur id exigere ab herede, iu et in hac non precario) ; and hence a Justus titulus, or 
specie jion aliter ooDoedendnm esse legatario a knowledge on the ]^art of the true owner 
fnndum Tindicare, nisi prius jus transeundi of the servient land, is not at all requisite. 
Qsofimctuario pnestet, ut hec Ibrma in agris Comp. Unterholzner, L c. YoL 2d. p. 18S 
flenretar» quss vivo testatoro obiinuerit, sive seqq. 

donee ususfructus permanet, sive dnm ad (d) Ai^g.consi. 8. J l.C.7. 39. But see the 
nam proprietatem redierit" — Gluek, Comm. last preceding note. 

Vol. 9. p. lOl.-'Elvers in the Themis. Vol. 1. (e) fr. 3. ( 4. D. 43. SO.— fr. 10. pr. D. 8. 5. 
p. 73. The three last cited passages rest on —fr. 2. pr. § 6. D. 39. 3.— fr. 28. D. 92. 3. (The 
tiie general principle that the grant of a ser- preceding passages will bo found quoted 
▼itude includes all such accessories as are ne- above, p. 299. note f.)— const. 1. C. 3. 34.— 
ceatMLfy to its enjoyment (adminicula servi* cap; 26. X. 5. 40. (quoted above, ^. 300. 
tutis). note L) — cap. l.de pnescripL in 6to. (2. 13.) 

(a) const. 12. in fin. C. 7. 33. " Kodem ob< (quoted p. 299. note a.)— The provittwn con- 
•ervando, etsi res non soli sint» sed incorpo- oeming the aquae pluvis arcendiB actio, is 
ralea, qum in jure conaistunt, veluti nnu- nothing but a singular exception to the go- 
frucius et ceterm $ervitutes.'* This p as sa g e neral rule. 

shows that the late VraL Ztmaiern was mis- (/ ) const. 3. const 8. ^ 1. C. 7. 39. — ^Ee> 
taken when he denied ( in his HOmisch-recht- specting the nature and requisites of aoquisl- 
liche Untersuchunaen. No. 5.j that servitudes tive prescription of servitudes, opinionB 
can be acquired oy prescnption. Contra: greatly difer. Comp. 6^a/9ai»iis de osufructo. 
J}u Roi in the Archiv Civ. Prax. Vol 6. cap. 12.— 7'ikt6atr<, VeijAhrung. ( 14. 36.^ 
p. 287. With respect to those things the Dabelow, Veijfthrung. VoL 1. p. 349.— 
property of which can be acquired only by a OUtek, Comm. Vol. 9. $ 629^— Lear in his 
prescrig^on of 30 or 40 yeara or longer (see Mag. Vol 3. No. 3.^Zitnmem and NeusU- 
9$ 278. 282.), the same length of time is re- ie^, ILfim.rechtL Uniers. p. 102. 336. (Contra: 
quisite in order to acquire a aervitnde by Thibaut in the Archiv Civ. Prax. Vol. 5. 
prescription.— Nov. 131. c. 6. "Pro tern- p. 323.)— iSfcAeiMJor/* in the Archiv Civ. Prax. 
poralibus antem decem et viginti et triginta VoL 4. p. SS.—SeuJert, £r6rterungen. II. p. 
annorum pnBseriptbnibttS,fiolam <^uadraginta 59.— //a# eauiait, Pract. Er5rt. VoL 7. No. 91. 
annorum pnescnptionem sanctissimis eccle- Vol. 8. No. 32.— IVeatn^, Civ. R. VoL 1. 
aiis oeterisque omnibus venerabilibns locis ( 154.— /fauss in the Koein. Mus. VoL S. 
opponi pnecipimus^ Atqae id ipsnm ob- p. 394. — Unterholzner, Veriihrungslehreu 
aervetar etiam in oxactione legatorum et VoL 2.6 187-216- iSeAtrc^jtpe, Hdm. ^riv. iL 
bereditatum ad pias causes relicurum." VoL 2. { 305. — Bessel in the Archiv Civ. Prax. 

{b) This implies of course, that he had ex- Vol. 13. p. 380. JHofman in his and Fuhr's Ve^ 
erciscd the servitude nee vi, neo clam, nee suche. No. l^^Fritz za Wenin^. p. 381.— 
precario. fr. 10. pr. D. 8. 5. — fr. 1. $ *J3. IX Many jurists are of opinion that in order to 
39. 3.— const. 1. C. 3. 34. Still he is not re- acquire a servitude, no other than ordinaiy 

auired 10 prove it, but his adversely has to prescription is requisite. — Concerning the 
[low the contrary. acquisition of serm£uie$ di$coniiinue ($ 322), 

(c) const 12. C. 7. 33. — According to the seeifM^er'sDim.: num et quatenus continva 
view taken by ouf Author in the text, and by poasessio requiratar in juribus discontiirais 
STAt^n/, System. 7th£d.^ 1031, a servitude prmcriplio ne oonstitoendis. Leipsto, 183S; 
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6. Servitudes are also granted by the law itself, as is often the case with 
the right of usufract* Predial servitudes might likewise be said to be 
granted by law, were it not incorrect to apply this term to the general 
Testiiclions imposed by law upon one person's property, for the benefit 
of another (§286). 

//. Termination of Serviludes.b 

§ 320. When neither a dies ad quemnor a coiidieiofesolutivaf^hzB beea 
specified by agreement or by law with respect to the terminaty^in oi 
servitudes, the latter according to their nature will become extinct: 
1. By renunciation {refnissio) on the part of the entitled party, which 
may be either express or implied.^ 2. By canfusitm. This occurs in 
predial servitudes, when both pieces of ground become the property 
of one owner ; but the servitude continues, if only a part of the domi- 
zi a ut or servient ground falls to the one or the other of the two owners/ 
Personal servitudes will also cease by confusion, when either the (lomi" 
nus propnieiatis himself reacquires the usufruct, or when the usufruc- 
tuary acquires the proprietorship also, which latter case is more usually 
called a consotidatio/ A confusion, however, which from its begin- 
ning is merely temporary, will not terminate the servitude for ever ; for 
on its cessation, the servitude revives.' 3. By the IcrminatioH t>f this 
grantor^ right, where this was revocable from the beginning (ffom^ 
revocahile ex tunc),^ 4. By the dtstruction of the servient ohjetl;* yet, if the 

(fl) The siogle cases of the grant of a usa- of another, and tbia perron dies beforetlie oc- 

fructby law^, are: the falber's usafruci in the carrewe of the event, the nsufruci phall be 

pecalitim adveutitiam of his children; the coni^idered as one granted fbr the Ufettme of 

Dsufructof tlie widow iu the estate whidi hca* the ti?<afrtictaary. 

children inberilfrom llieir father ; the usufruct id) ^ 3. J. f!. 4. (qooted above p. 326. note d.) 

of the conjax binabas in the esute of the — Jr. 14. § 1. D. 8. 1 —fir. 8. D. S. 6. — fr. 64. 

surviving children of tlie iirst marriage, D. 7. 1. (quoted above, p. 332. note 6. J — ^fr. 65. 

whetlier it be inherited from their parent or D. ibid, (quoted above, p. 332. note a.) — fr. 34. 

from a deceased brother or sister. pr. D. 8. 3. — Fritz in the Archiv Civ. Prax. 

[b) Dig. 7. 4. and 8. 6. — Paull sent pec. Vol. 8. No. 15. 

III. 6. "$ 28-33. — Buchholtz, Versuche. [e] fr. 1. D. B. 6. (Gains) " ServitutM 

No. 17. "pnR^'ioTwmconfnndnntft-r, si idem utriusque 

{c) Thus the usufract granted to a father in pnedii dominus esse ca?perit." — fr. 30. D. 8. 

the estate of his children ceases with his pa- 2. compared with fr. 8. $ 1. D. 8. 1. — fr. 19. 

ternal power. % 2. J. 2. 9. In like manner fr. 34. pr. D. 8. 3.— fr. 5. fr. 6. $ 1-3. fr. 18. 

the commencement of a servitude created by D. 8. 4. 

Agreement or devise, may be mndc to depend (/) $ 3. J. 2. 4. (quoted p. 326. note a.) — fr.3, 

upon a certain coudition, or it may be limited $ 2. fr. 6. pr. D. 7. 2. — ^fr. 78. $ 2. D. 23. 3.— fr. 7. 

to a certain time. fr. 4. pr. D. 8. 1. With pr. D.23. 5.— fr. 17. D. 7. 4.— fr.57. pr.D.7. 1. 

respect to the usufruct, however, the follow- anfl thereon : Bitllnr, Abh. Vol. 2. p. 109. 

ing provisions have been made by const. 12. («•) fr. 9. D. 8. 5.— fr. 18. D. 8. l.—fr. 57, 

C. 3. 33.: 1. In case tlie uiJufnict has been D. 24. 3.— -fr. 7. pr. D.23. 5. 

devii<cd so as to terminate when a third per- (h) fr. 16. D. 7. 4.~-fT. 11. f 1. D. 8.6.- 

0on shall arrive at a certain age, and this per- (quoted p.271. notea.) — fr. 105. D'.35 1 .(quoted 

son dies before reaching thai age, the usu- ibid.) In accordance with the rule : Keso- 

fruct i?ha 11, nevertheless, continue until the lulojure concedentis rcsolvimr jus conccs- 

timc when be would have readied that age, sum. See Frttz in the Archiv Civ. Prax. 

unless tlie u.sutructuary himhcif dies in \he Vol. 8. p. 286. 

meantime. 2. In ca.se the testator has made (t) $ 3. J. 2. 4. (quoted p. 326. note/r.) — fr. 10. 

the term of the usufruct to depend on some j 2. D. 7. 4. (Uljiianus) ^ Agri vel loci usu- 

other uncertain event concerning the person iractn legato, si faerit innndatusy ut stagQuni 
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servient thing be restored, the ft»rmer servituile revives." 5 By the 
extinct l(jn of theentULed subycL Thus personal servitudes expiie with 
the death of the party entitled,^ and predial servitudes with the 
destructionoftlie dominant land, though here also the servitude revives 
with the restoration of the dominant estate.*^ 6. Ey limitation, According 
to the later Komau law, however, a coutiuued non -exercise {non-it^iu) 
of the servitude does of itself uo longer constitute a limitation ; so that 
in ail servitudes, personal as well as predial, the right'' is not lust by 
non-user, unless either the proprietor of the servient thing acquires ita 
freedom from the servitude by prescription {fisuapio liber tatis), or a 
third party acquires the thing as a free property by prescription.' 

jam sit aal pains, procul duhio cxfingvetur. D. 7. 8. (Ulpiauus) " Si habilatio Icgetur, 

$ 3. Sed el si stagni ususfi-nctus Icgeiar, ct an pcriodc .sit atquc ai ubuk, quwrilur. £t 

exaryerit sic, iit UL'cr jsit factus, inutata re etlectu (iuidcm idcui p;Enue.-sc leLjutumusoi 

nsusl'ructus extinguitur. ^ 4. Noii lamin, et ImbituiiouiH el I'ax>iiiiuims cunojiibiilibro 

si arvi ususfruclus leg^ctur, ot ibi viutiB siiit ocUivo Ueciruo Q,utt;»Liouaiu. Dcuiquudooa- 

pObitiB, vel contra, pulo exiiugui. Certe re non poLcril, sed cas persoiias icf^ipiet, 

8i4vu) usufrurtu legato si silva ctcsa illic i^a- qua;» et u.suariuH. Ad bciuaein luuicn neo 

tioues facrini facup, sine dubio uscidfructus ipsa iraubit, uec nou utuudo amittiiar, nco 

exlingiiitur." — fr. 12, D. ibid. (Jldein) '• fc>i capitis deminutioue.' -— ir. 10. D. 4. 5. (Mo- 

cui baliiei nsasfiiictns Icgatua sit. ct testator destiuusj " Legaiuia iu auuos .siugulos vel 

habilationem ex lioc fecerii, vel ti tabcrnCB, el mouses aiagulod relielum, vel ei ImbiUitio le- 

diietamtocerit,dicenduiucst, nsumfructumcx- getur, morte quidem Icgatarii legal am inter- 

linctuni. $ 1. ProindcetPihistrionisrrlitiUorit cidil, copitu dciiii/timoue lamvn iiUerve- 

ixsumtracium, et euin ad aliud mini.>tviinm iiicnfc pt't-^everai, wideUccl (juiataJc Ic^ratum 

transinlerit, cxtincium esse usnmt'ructum di- tnfuclo potitis,quam i/t jnw consiitiu." — fr. 

ccudiim crit." — fr. 30. D. ibid. (Gaius) 2. JD. 7. 7. ^Ulpianue) " Operie servi ie^taa 

•* Caro et corium moriui pccoris in fruclu capitis demiuulione non amitluutur." — ^tr. 1. 

-non est, quia mortao co nsusfructus cxiin- D. 33.2. 

guilur."— fr. 31. D. ibid. (Ponipduiiia) " Cum (c) fr. 20. $ 2. D. 8. 2. 

g^regiB n.suufructns Icgatus est, et U8<iae eo {a) For tlie actio confessoria expires, ao- 

numenm pcrvenit givgi-s, ut grex non iu- cording to the general rules of liiuiiuiionof 

telligator, porit usustVuctuB." — fr. 20. § 2. aclionn, iu30 yeurrf. con^t. 3. C. 7. 39. 

1). 8. 2. — fr. 2. D.7. 1. le) We mu4>t difetinguiab bere belwccnthe 

(a) fr. 14. pr. D. 8.6. (quoted above, p. 232. older and the later law. I. As to persorud 
note b.) — fr. 23. D. 7. 4. (quoted ibid.) — fr. servitudes, the u.sufmctus and usus (but not 
36. pr. O. 7. 1. Many understand tliis^as ap- tlic habilatio) were lost, according to the 
plying only to predial servitudes; but see fr. older law, by mere non-user; this took place 
^3. here cited. in theca.^eof immoveablo things in two years, 

[b) $ 3. J. 2. 4. — pr. J. 2. 5. — fr. 3. $ 3. and in the case of moveable things in one 
D. 7. 4.— const. 3. pr. const 12. pr. const. 14. year. Pauli sent. rec. III. 6. 30. *• Non 
C.3. 33. A serviiude granted to a corporation 'r//c/<<^ amittitur usuafruclus, si posscssione 
becomes extinct at the cud of a hundred fundi biennio fiacluariua non ntaiur, vel rei 
yearri. fr. 56. D. 7. 1. (Gains) •' An uaus mobilis anno."— fr. 38. 39. 13. 7. 1. (qaoted 
froctus nomine actio municipibusdaridebeat, p. 331. note r.)— fr. 40. D.ibid. (Marcianas) 
quKJsitum est. Pcriculam enim esse vide- '* Quod si douav^ro, non alias retiueo, tUii 
batur. ne perpetuus tierei, qaia ncqiie morte, tile vialiir." fr. 28. D. 7.4. (Paulas; "Si 
ncc facile capitis deminutionc peritnrus est; nsusfructus altcmis annis Icgelur, constat, 
qua raiione proprietas inutilis esset futura, non posse non utendoeum amitti, quiaplnra 
semper abscedentc usufructu. Sed tamen suntlegata." — i?ec also fr. 29. ibid. — fr. 10. pr. 
placuit, dandam esse actionem. Unde sc- D. 7. 8. (quoted above, note H) — Yet accord- 
quens dubitalio est: quosque tuendi esseut i ng to the later ordinance of Juhiiuiun, the 
in eo usufractu mnnlcipcs. £t placnit, usufruct and usus are no longer extinguish- 
ccnl-um anttos luendos esso mnnicipes, quia able by mere non-user; but iu order to their 
isjimi Vila: hngccvi komtnis est." It is re- extinction, it is pre-supposed that they are re- 
markable that the ususfmclus and nsus, b jing acfjuired by a usucapio libcrtaiiri on the part 
founded solely on the jus civile, became ex- of the owner of the res frucluaria, or ihatthe 
tinct also when the party entitled snilercd a thing has been prescribed for by a third person 
capitis deminutio maxima or media. This as free property. — const.l6. $l.iutin. C. 3. 33. 
-was not the caiie with habilatio, nor with "Nisi talis exceptio usufructuario oppona- 
operiB servorum. ^ 3. J. 2. 4. ($ 296.J — fr. I. tur, (pia», ctiamsi dominium vindicaret, posset 
I>. 7. 4.— <!oast. 16. 17. C. 3. 33.— fr. 10. pr. eum priBsentem vel absentcm excludere." 
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TITLE FOURTH. 

▲CTIOV8 KKLATmO TO SCRTiTUVU. 

/. Petitory Action*,^ 

§ 321: Actions that occur with respect to servitudes are either ^^• 
Uny or poMeuory. To petitory actions belong : 

1 . The actio confe$$oria {$. vmdicatio servttuHs^) which is used for 

enforcing a senritude. It may be instituted by him who can prore 

— const 13. C. 3. 34. '* SiaU usum" menm, m tn fiirmnieB, nnde ezentimi eA ti^- 

fruetum, qui non ^Uendo per biennfum in nam, obtaraTcris, et per consiitYitomleinpas 

»oli rebus, per aiinale autem lempus in mobi- ita habaeris ; alioquin, $i nihd novifeeeri*^ 

Itbus vel te moventibus diminuebatur, noa integrum jut menm permanet. — fr. 18. D- 8. 

passi Bamas hc\ja«modi aaflttnere compeiidio. 3. ^quoted above, p. 336, note cL)~-fr. 7. D. B. 

warn interitam, scd ei decennii vel vij^inti an* 6. (raulus) " Si sic conotituta au aqna, at vel 

noram dedimus Bpatiam, ita et in ccteria SBstate dacatnr tantam, vel nno menae. qua- 

■ervitatibas obtinendum esae ocnsaimaa, ^U ritar, quemadmodum non utendo amitlatur T 

omne» servituleM non utendo amitlantur non quia non estcontinaam tempns, quo^ qnaia 

hiennio. qaia tantummodo soli rebas annexs ati non potest, non sit osoa. Itaqoe el si id- 

rant, aed decenwio contra pra$entett vH vi- temisannis vel menaibusqais agaam habeas 

^'n^t tpatio annorum contra abneutes, at diiplicatod'onstituto tempore amttiitur. Idem 

■it in omnibus bajnsmodl rebas causa similifl. et de itioere caatoditur. Si Tero altenua 

explosis differentiis." Many bowever, lind- dicbus, aut die toto,aut tantam nocte, statui^ 

ing it impossible to obtain that sense from legibus tempore amitiitur, qaia una servitus 

the passages referred to, maintain that the est Nam et si altemis horts Tel ana hora 

asumict still becomes extinct by mere non- qootidie scrviiaiem liabeat dervius acribit* 

user. Rotnhirtf Gem. Deutsch. Civ. R. perdereeumTton utendo iervUutem, quia id* 

II. $293. No. 2. And it mast be admitted aaod babet qaotidianum sit" According to 

that in const. 16. cited above. Justinian, who Uie later law. however, as contained in const 

transforms the farmer prescriptiTC extinction 13. in fin. C. 3. 34. const 1 6. $ 1. C. 3. 33. and 

of 1 and 2 years into one of 10 and 20 years, 6 3. J. 2. 4., predial servitudes do not expire 

■peaks (as will bo seen from ibe o^e of the oy mere non- user. This opinion of MacVel- 

terms presensand absens) of nothing but the dey seems to be erroneous; for although ne- 

^xpiration of the 10 and 20 vearsi— and by no gative servitudes and servitules urbanie do 

zneans of the usacapio libertatis. II. Re- not expire bv mere non-oser, yet ai&rmative 

■pecting the predial servitudes, o distinction servitudes do terminate by non<exerciae^ 

was made in the older law between servi- without requiring a unncapio libertatis. — Seo 

totes pnediorom rusticorum and servitules especially Cra/oanut deusufracta. cap. 41. — 

Iinediorum urbanonun. The former were Mallinkrottf Diss, de pmscriptione aerri- 

ost by mere non-user, the latter only by uau- tutym extinctiva. Jena, 1788. — Sierisema dd 

capio libertatia— Pau/i Senlenti^e reoepliB. usiurnctu oh non usum amitteodo. Qto* 

1, 17. ( 1. *' Viam, iter, actum, a<)uo9- ningen, 1813. — Gluck, Comm. Vol. 9. $641. 

ductum, qui biennio u^ut non cut, amiuisse Vol. 10. $ 689. — Oros, Geschichte der Ver- 

ffidetur; necenim ea usueapi possunt, qua j&hrang. p. 62seaq. — TAt^au/, Veijihrung. 

non utendo amittuniur, A 2. Servitus hau- ^ iS.^-Dabdov), Veijahrung. VoL 2. 6 172.— 

riendie aquSB vel ducends biennio ominsa Seuffert^ Erurt. II. p. 71. — Unternolzner, 

intercidit, et biennio ufurptUa recipitur.** — VerjahruuL slebre. Vol. 2. & 217-234. — 

fr. 6. D. 8. 2. (Gains) " Hasc autem jura. Schweope,'"BUJm. Priv, E. Vol. 2. $ 309^11. 

timtliter %U rusticorum quoque pradiorum, — BuckhoUz, Versuche. No. 17. p. 193. — 

certo tempore n&fAu/en{20^reun/, nisi quod Rosshirt, Gem. Dentach. Cir. B. Vol. 3. 

hsBC dissimiliti^o est qood non omnimodo $ 293. With regard to the prcscriptioa of 

pereunt non utendo. sed ita, hivicinus nmnl servitndcs, the exereisc of which isltmited 

libcrtatem usucapiat. Velati si sdcs tua to certain times, see: const ult pr. C. 3. 34. 

Bdibasroeis serviant ru altius tollanlur, ne Unicrholzner, 1. c. p. 231.— Concerning the 

himinibus mearvm adium ojfficiatur, et ego extinction of the uatntfructiu altemis anni*, 

per stalnium tempuA fenestras meas preflxas see: fr. 28. D. 7. 4.— Mere abuae of th^ right 

habueroycl obstrnxero,ita demumjusmeum does not terminate the servitude, though it 

amilto, si tu per hoc teinpas isdes tuas altius may subject the par^ to an action for dft> 

■ublatas habueris; alioquin, si nihil novi mages. 

feceris, relineo servitnfcm. Item si tigni im- (a) Dig. 7. 6.-8. 5.— J 2. J. 4. 6. (quoted 

missi edcs tnie servitutem dcbeant et ego above, p. 308. note c,)^DoneUi Comm. jur. 

exemero tignum, ita demum amitto jus civ. Lib. 11. c. 1& V&.^-Olmck, Comm. VoL 
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that the servitude he claims, actually belongs to him or to his laud." 
It can be brought against every one who disturbs the plaintiff in the 
exercise of his right, and the latter can obtain thereby a judicial 
recognition of his right of servitude together with a compensation 
for damages, and, if need be, a cautio de non amplius turhando^ 

2. The actio Tiegatoria [s. vindicatio libertatis), which is employed by. 
the proprietor for maintaining the freedom of the thing from a servitude 
claimed by the defendant. ^^ This action is in fact nothing else but the 
m vindicatio applied to remedy ^partial infringement of the rights of 
ownership as contained in the assumption of a servitude ;^ hence it 
has for its object to procure the judicial recognition of the natural free, 
dom of the thing, and to obtain security against future disturbance and 
compensation for damage.' As to the distribution of the burthen of 
proof, it behooves the plaintiff to prove his ownership,/ and the defend- 
ant to give evidence of his right of servitude, even though he be in pos- 
sesnion of it.' 

3. As the rights of ownership may be enforced by the Publicianain 
rem actio instead of the rei vindicatio (§ 288-290), so in like manner a 
servitude or the freedom from a servitude may be enforced by the Puh' 
liciana in rem actio instead of the actio confessaria or negatoria. The prin- 
cipal advantages which the Puhliciana actio offera to the plaintiff, are 

10. $ 685-637. — Comp. al«o JJihr in his Mag, tendit, negatoria domino, qui w^at" It 

Vol. 3. p. 504. — JJu. Jtoi in tlie Archiv Civ. may aJao be employed by the ov/ner to ae- 

Prax. Vol. 6. p. 295.— PucA^/a, Klagen, care himself affamst other similar iutrnsions. 

^ 81-86. — fr. 14. D. ibid. (Pomponias) " Si, qaum 

{a) fr. 2. $ 1. D. 8. 5. (Ulpianos) " H<ec meus proprius eaaot paries, pas.su8 aim le im- 

mttem in rem actio confexsoria nnlU alii, milteru ti.i^na, qa® antea habucris, si nova 

quam domino fundi^ compelit ; servitntem veils immittero, prohibcri a me pote8;immo 

enira nemo ▼iodicare potest, qaam is, qui etiam agere tocam potero, ut ea.qutenova 

domininm in iando vicino liabct, cai servi- %mnU$eru, tollas. ^ 1. S! paries commanis 

tulem dicit deberi." With respect to the opere abs te facto in sde.s meas se inclina- 

rightofUieusufmctnary to enforce servitudes verit, potero tecam agere, ^'im tiin non. esse 

belonging to the land of which he holds the parieiem ilium ita fuibere." — fr. 6. & 2. D. 

usufruct, see: fr. 1. pr. fr. 5. $1. D, 7. 6. — 47.7. (Idem) "Si arbor in vicini fundam 

fr. 1. $4. D. 43. 25. — Buhic, Abh. Vol. 2. radices porrexit, rccidere eas vicino non lice- 

Ko. 4. ^ ^ bit ; ae^ere autem licebit, non esse ei jus, $ie- 

{b) fr. 2. D. 7. 6. (Poraponius) " Si ab uti ti^nvm, ant protectnm, immissum ha- 

herede ex testamcnto fnndi nsasfmctas peti- here. ^Si radicibns vicini arbor aletor, tamcn 

tas sit, qui arbores dejecisset, aut tedifictum ejus est, in cujus fundo origo ejos fuerit."— 

demolitus esset, autaliquo modo dctcriorcm fr. 13. 17. pr. D 8. 5. 

usumfractum fecisset aut scrvitutes impo- Id) //me, Grundris8.Vol. 2. cap. 2. note 14. 

nendo, autvicinorum prsadia liberando, ad Of anotlicr opinion is Z>u i2&t, in the Archiv 

jndicis rcligioncm portiael, ut iuspiciat, Civ. Prax. Vol.6, p. 297.— Contra: Pwc/t/a in 

qnalis ante judicium acccptutn fundus fuerit, the Rhein. Mus. Vol. 3. p. 166. — Span^en- 

ut usxijructuario hoc, quod interest, ab eo berg' in Hagemann's Pract Erort. Vol. 0. 

8e7%rtnr"—tT. 5. J 5-7. D. ibid.— fr. 4. $2. Div. 2. No.2. 

D. 8. 5. — fr. 6. § 2. D. ibid, {quoted p. 3^2. (e) See the passages cited in note b. 

note c.)— fr. 6. } 3-7. fr. 10. $ 1. fr. 12. fr. 15. (/) fr.S.pr. D.7.6.— fr. 15. D. 39. 1. See on 

D. ibid. — Comp. Editor's noto to $ 288. the last passage : Guschenf Grundriss. p. 103. 

(c) fr. 2. pr. D. 8. 5, (Ulp.) "De servi- (g) SliU this is not by any means settled, 

tutibus in rem actiones competunt nobis ad Tlve passages on which the controversy 

exeraplum earum, qute ad usumfructum pet^ chiefly rests are ^ 4. J. 4. 15. and fr. 7. $ SSl 

tinent,tam confcssoria. quam negatoria; con- D. 40.12. The opinion adopted in the t(Xt, 

tessoria ei, quis servitute sibicompetere con- and which prevails pretty generally in prae- 

23 
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the following: viz. 1. That the plaintiffwho employs it to enfcirce a ser- 
vitude is not required to prove that ihejtu sercUuiU actually belongs to 
btm, but only that he has acquired the Shrvitutis postutsaiohy tradition or 
jxUitntid domini ; 2. That the plaintiff who uses it for enforcing the 
freedom of the thing is not required to prove that the ownership of the 
same actually belongs to him, but only that he has acquired possession 
of the thing exjusia causa by delivery .« 

//. Po$$es$ory AcUont, 

§ 322. With respect to the possessory remedies which apply to ser- 
vitudes, we have to obseiTe : A. That the usual inferdicia ntUcnda 
and recvperanda posncuionh (§§ 253, 2/)4) apply to personal servitudes.^ 
B. That as to predial servitudes, we must keep up the distinction 
between affirmative and negative servitudes : 1. In the case of nega- 
tive servitudes, the interdiciam Uli possidetis is the only one that can be 
employed ^^ 2. In the case of those affirmative servitudes which stand 
in immediate connexion with the possession of another piece of ground 
{seroilutes canlinua),^ as e. g. servitus oneris ferendi et tigni imfniliendi, 

tice, is defended by Kind, Ctaiest. for. 2d Ed. — Thihimi, System. 7tb Ed. ^ 635. and Braun 

Vol. 3. c 44. — Tkanuuius dfl onere pro- thereon. — (/luck^ Coram. Vol.10, ^ €87. — 

bandi in actione ncgatoria. Halle, 1716. } 18 JBT /o/2cr, Bewcislast bei der actio confessoria 

■cqq. — Hiifeland» Beitrage. IV. 10. — Bortt^ und mgitoria. J«na, 1813. — Rauttckeitplat, 

Bcwcislast. p. 132-148. — Weind/er, Ver- Diss, deooere probandi in neiratoria actione. 

mathangen. Landshat, 1809. — Lchr in bis Gottingen, 1830. — Ptickta, KJagcn. ^ 86. — 

Hai^. Vol. 3. (1.) p. ^S.-^VeUheim, Actio //i^/er in Weber's Beweiamhnuig. 2d Ed. 

confessoria et negatoria. Kiel, 1822. — Enner, Halle, 1832. p. 233 seqq. 

Beweislast bei den Servitntenklagen. Trc- (a) fr. 1 1. $ I. D. 6.2.~fr. 1. ^2. D. 8. 3. — 

ves, lfi-J6. — MUtermaier in the Archiv fr. 4. $ 7. D. 8. 5.-^. 18. D. 20. l.->Bat 

Civ. Frax. Vol. 19. No. 2. — The opposite comp. alf o p. 349. note c. 

opinion is maintained by, Weber in bis Klagen (b) fr. 4. D. 43. 17. — fr. 3^13. 14. 16. fr. 9. 

nod Einreden. II. le.—Pfeifer, Vermisclite 6 1. D.43. 16.— fr. 60. pr. D. 7. 1.— fr. 2. pr. 

Aaffliuie. p. 207. —Sehlilte. Diss, nam mota $ 3. D. 43.26. 

actione negatoria reus in poss. serviL consti- (c) fr. 8. 6 5. D. 8. 5.— Concerning these in- 

tatnsab onerc probandiimmunissit. Helm- tcrdicts, see in general: Sttviffnft Beaitz. 

•tedt, IQOe.—tieuJerl, ErOrternngen II. 16. $ 45 seq. and Puchta, Klagen. $ 89-^X 



* The distinctioD which is made in predial sen'itndes between aervitute$ conHmMa 
and diacoHlinuXt usaally means that a servitus eonUnua is one wboae exercise, wbea 
otice began, continues without iutemiptiou (e. ^. serv, oneris ferendi) ; while a serv. 
discontinna^ ou the contrary, is one which requires fur its exercise a new act each time 
(e. g. servUus rf«c, actus, pascendi, &c.). Sometimes, however, the distinctiou indi- 
cates that by serv. conlinua is meant on© which, aUhongh subject to iutemipiions, can 
at least be exercised ut any time {serv. rt«, iliaerisy &c.); while by serv. diseontinua 
is meant one which can be exercised only at certain times, e. g. in the spring and 
autumn {ju\ pascendi, Sk.)-^ Negative serxutades (servitufes quts in non faciendo s. 
omiUendo consistunt) embrace all tliose predial servitudes which begin with a negative 
{noils ne),or wb«re the ri^ht of the holder of the servitude oonsists merely in this, that 
tho propiietor of the servient thing cau make no use of certain rights which oaiurally 
belong to him; affirmafivc servitudes i^qme in paticndo consistunt) are those predial or 
pen»aiial servitudes iu which the pixipnelor, contrary to thertgbt of exclusion he would 
oUierwise pusse^in, must submit to the performance of certain acts ou the part of fhe 
holder of the servitude. (See above, $ 21)5.) 



BOOK I.] KIQBTS OF THINGS. 350 

the interd. Uli possidetis will also apply ;' while in those affirmative ser- 
vitudes which are exercised by single independent acts {serviiuies dis" 
continua), as in the seroilus iliTierisy via, actus, aqua haurienda, de aqua 
quotidiana ct astica, de rivis^ &c., the interdicts specially provided 
for them must be employed.^ Such special interdicts are: the 
inter die turn de itinere actugue privalo, for upholding the exercitio of 
a right of way ^ the inferd. de itinere actuque reficiendo, for proteo 
tion in repairing a pathway ;^ the interd. de fanie, for maintaining the 
exercise of the right to draw water from another's well or pond ; the 
inierd. de funte reficienfto, for protection in repairing a well ; the 
intcrd. de aqua quatiditna et aativa, for maintaining possession of am 
aqueduct ; and the interd, de rivis, for protection in repairing the same*' 



CHAPTER IV. 

* 

EHPHTTSVJIS. 

§ 3*23. It was thox custom of the Romans either to divide con- 
quered lands among the citizens, and especially the soldiers, or to con* 
veit them into public land {ag(T jmhlicus populi Romani), In gene- 
ral, all provincial lands were subject to the supeiior ownership of the 
state and bound to pay a rent to the ararium (treasury), and the provin- 
cial or other possessor held such land only in bonis (Editor's note to 
§ 258). The lands that fell to the state itself were granted on lease or 
in perpetuity, and were then called agri vectigales, from the word 
vectigal denoting the rent to be paid. The tenant obtained either a 
personal or a real right ; the latter more especially in those cases 
-where the object consii<ted of waste lands. It must of course have 
been difficult to find a willing tenant for lands lying waste and unculti- 
vated, or one who would be inclined to expend the necessary labour and 
capital to bring under cultivation land in which he had no permanent 
rigbt,and to pay rent for it without some prospect of an adequate return. 
In order to obviate this difficulty and to promote agriculture, the rights 
of the tenant of waste lands were extended as far as possible, so as to 

{a) fr. 20. pr. D. 8. 2.— fr.8. & 5. D. 8. 5. the ordinary posaessory iDterdicta {Uiipo»n^ 

{b) Savi^7iy,/RcB\lz. 6ib Kd.J 44, 46. and delis ond Unae vi) apply to ncgalive predial 

p . 583. note 2. — Rosuhirt in the Arcliiv Civ. aerriindes concurrenlly with the proper 

Frax. Vol. 8. No. 1. $ 4. — Herwarl in the special interdicts; that to affirmative predial 

2. fiir Civ. R. and Vroc.. Vol. 12. Nob.2.3w — servitudea the interd. Uli possicUUis alona 

Albert, Bents anliOrperliclicr Sachen. Lcip- applies ; and that this uiexcluded only by the 

sic, 18:26.— ii/ZA^T/*, Dos interd. itinere actaque intcrdictum de cloacis wherever thJQ latter 

pnT. Rinteln, 18U6. — Bat see contra: Tki- occnrs. 

haul in his System. 7th £d. $ 623 seq. 8th Ed. [c) fr. 1. pr. fr. 3. $ 11. D. 43. 19.— fr. 4. $ 9w 

& 769 seq. and in the Archiv Civ. Prax. D. 8.5. 
Vol. l.No. 7. $ 2., who justly maintains that \d) Dig. 43. 33. 
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give him a sort of ownership.' This expedient had great effect in 
encouraging persons to undertake to reduce such lands to cultivation. 
Afterwards, municipal and ecclesiastical corporations also let out lands 
belonging to them in a manner similar to emphyteusis ; and at length 
the same was done by private individuals, although of this no instances 
occur before the time of Constantine. The land in all these cases was 
cMed Jandtis vectigalU, and in later timesjundus emp/iyteuticus. As the 
etymology of the word denotes Q ^^(^u^susiv to soWf plant, till ; to graft; and 
hence generally to improve)^ the relation referred originally to land only; 
but it was afterwards extended to buildings, and thus is applied, for 
instance, to mills : it is still however confined to immoveable things. 
The grant of an emphyteusis is usually founded on a contract. As this 
contract confers upon the emphyteuta a sort of ownership, it was 
regarded by many Roman jurists in the light of a contract of sale ; but 
as on the other hand it requires the payment of a yearly rent, others 
regarded it as a con tract of hiring. This controversy between the Roman 
jurists respecting the nature of the emphy teutical contract was settled 
by the emperor Zeno, who decided that it was neither the one nor the 
other, but an independent consensual contract.* — In Germany, there 
jare several relations to be met with which greatly resemble the Roman 
emphyteusis ; but as these relations differ from the latter in many 
essential points, the Roman principles can be analogously applied to 
them only with a careful discrimination. The German emphyteuta, 
for instance, is regarded as a dominus utilis (Editor's note, p. 2QS seq.), 
and he pays generally a much higher rate of canon, which is given 
rather in compensationem ^than in recognitioncm dominii alieni, and is 
consequently remitted in case of a failure of his crops. Besides, the 
German emphyteuta does not forfeit his riglit in consequence of the 
non-payment of the canon, nor is his successor subjected to the pay- 
ment of a laudeniium. In those instances, however, where the pure 
Roman emphyteusis occurs, it is to be ti'eated exclusively on Ro- 
man principles. K. 

{a) const. 1 . C. 4. 66. Hence the rent is tenn- earia\, withoat any necessity for a wriues do- 

ed canon, and not merces as in ihe case of loca- cument or previoas delivery. Bat for the 

tio conductio ; ii is also smaHer and nnchange- acquisition of Uie right itself a tradiiioo is ne- 

able. It mast bo observed that the word cessary, except in the case of a devise; many 

emphyteusis is used in three diftbrent ac- also, on account of the precept in "Sor. 7. — 

ccplaiions : thus it denotes the contract {con- pr. Nov. 120. cap. 5., hold that in ecclesias- 

iractns emphy teuticarins), the right granted lical emphyteu.ses a written docament is 

to the emph^vtcuta {jus emphyfcuiicarium), essential. Thibant's op'wioa ih&l & writing 

and the thmg or estate itself {bonum s. is necessary in every case, cannot be jusu- 

pratdinm cmphytcuticarium). fied by the passages (const. 1. 2. 3. C. 4. 66. 

{b) The peculiarity of a consensual con- —Nov. 120. cap. 5. 6.) to which he refers, nor 

tract, according to the iloman view, consists by any others, although in a legislative point 

in this, that a simple agreement, withoat any of view it cannot be disapproved of: wr in 

thing farther, makes the relation i^erfect, and permanent relations of this description no- 

conHequently entitles to an action tor the fulfil- thing can be more importtint than to have a 

xucnt of the contract (here actio empkyteuti' written instrument to refer to, wbene?er a 
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I. Its Natare. 

§ 324. EmpJiyteusitf^ is the real right by which a person is entitled to 
enjoy another's estate as if it were his own, and to dispose of its sub- 
stance as far as can be done without deteriorating it. This right is 
conferred on condition that the grantee shall cultivate and improve the 
estate, and pay yearly, or at some other specified period, a certain tax 
or rent {canon^ pen^io, reditus) therefor. The proprietor who grants 
such a right to another is called dominus emp7ii/feiueos; he to whom it 
is granted, emphyteuta j and the thing in respect to which it is granted, 
ager vecfigalis *. empkyteuticariusJ* 

II. Rights of the Emphyteuta. 

§ 325. Although the emphyteuta does not become owner of the 
thing, yet he has nearly all the rights of an owner.* Thus he has : 

A. The full right of enjoyment, consequently the right of possessing 
the thing and of reaping all the fruits thereof; and he acquires an irre- 
vocable ownership in the fruits simply by their separation.** He 

dispute arises between the parties. In f&) With respect to the analogous modern 

most of the German states indeed 8a6h writ- tenures, see in particular: 5 wrt, Bauem- 

ten agreements are rec^nisite for establishing guter. Edited and enlarged by J. F. Rnnde. 

an emphytontical relation. Gieasen, 1789. 

(rt) Sources : ^ 3. J. 3. 24. (25.) — Uig. 6. 3. (r) For, ihls reawn and because the Roman 

— 39.4. — Cod. Theod. 10. 3. — Cod. Just 4. 66. law allows the emphyteuta a atilis in rem 

— Literature: Ci/jam Recitt. in tit. C.de actio, tlie glossators called his rights in the 

jure, emphyteutico. — Donelli Comm. jur. civ. thing, dominium utile ; while the proprietas 

iib. 9. c. 13-15. — Jani A Costa, Pnel. in which remains with the dominus, who as 

lit. C. do jure emphyteutico. — Galvanus do the true owner has the rei vindicatio directa, 

nsufr. cap. 27. { ^.-^Madihn de vera indole was called bv them dominium directti^iu 

agrorum vectigalium secundum juris Rom. Dominium utile must not however bo under- 

doctrinam. Berlin, 1773. — (rroscurd de stood to signify ownership, but only a jus in 

jure emphyteutico. Oottingen, 1803. — Klnp- ro aliena, which in its extent and effects 

/?e/ de jure emphjrteuiico. Groningen, 1807. nearly resembles ownership. C.H.Lang, 

— Raupp \Ag jure emphyteutico. Ley den, Comm. de domiuii utilis natura, indole, et 

1807. — Faure de emphyteusi ex jure Ro- hi8toria,ej usque injure Romano et Germano 

mano. Groningen, 1819. — Gluck, Comm. vestigiis. Gottingen, 1793. The distinction 

Vol. 8. $ 600-619. — Gesterdingt Eigenthum. between dominium directum and utile,, which 

p. 403-444. — Savigny, Besitz. j). 99. — Hufe- has been so frequently misunderstood, ia 

landt Geistdes R. R. VoL S.Div. 2. p. 55.— most accurately defined by Tkibaut in hia 

Du Roi in the Archiv Civ. Prax. Vol. 6. Vcrsuche. Vol. 2. No. 3.and inhia Cfv. Abh. 

p. 386 seqq. — Nothomb, Spec, de historia juris No. 11., as also by Eichhorn, Denlsch. Priv» 

emphytcutici apud Romanes. Liege, 1826. R. }160. The theory of a divided owncr- 

— Verloben, Diss, de jure emphyteutico. ship (see Editor's note to p. 268-9) is still er- 

Utrecht, 1826. — TigerstrOn{, Ueber das frii- roneously applied to emphyteusis by H^cier, 

here Verhaltniss des Rechts am Ager vecti- Handbuch des Lehnrechts Vol. 1. p. 14. and 

galis.— Greifswald, 1828.— Idem. Comm. de GlOck, Comm. Vol. 8. $ 577. 600.— Comp. 

ordine Digestorum. Berlin, 1829. p. 104.— Seuffert, Erort Div.2. No.l. The peculiar 

Comp. also: Birnbaum, Dierechtl. Natur der extent of the rights of the emphyteuta is by 

Zehnten. Bonn, 1831. p. 60 seqq.— Aftf^7er de no means unnatural, as has been asserted j 

jure emphyteutico transferendo. Berlin, for his rights are no more incompatible with 

1835. — Vi/y de origioibns et natura juris em- another's being the owner of the thing, than 

Jhytcutici. Heidelberg, 1838 BnchhoUz are those of the usufructuary. 

ur. Abh. No. 25.-jBttcA€/,CivUr. Erort. No. 3. {d) fr. 25. $ 1. D. 22. 1. 
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acquires indeed do property in the accessions ; but he has an emphy. 
tcutical right in them.' To treasure trove he'can lay no claim, except 
as finder.^ 

B. The right of disposing of the thing itsrlf. By virtue hereof the 
emphyteuta is entitled, in case there is no special provision against it 
in the grant: 1. To dispose of the substance of the thing, and to make 
any change in it that will not deteriorate it.^' 2. To transfer the exer* 
cise of his right to another, and to alienate, inter vivos or mortis causot 
the emphyteutical right itself (or, as it is usually called, his improve- 
ments, meUora(iones)\^ whence he is also entitled to mortgage the thing 
and to buithcn it with servitudes, without requiring the consent of the 
dominus thereto.' It is only when he wants to «W/ o«^ his right, that 
he needs to apply for such consent on the part of the dominus; since 
the latter has the right of preemption, if he will give the same as has 
been offered by a third party. The emphyteuta, therefore, has to itif^irm 
bim of the intended sale ; ani within t wo months afler such notice, 
(be dominus must declare whether be will make use of his pre- 
emption right or not. If he make no declaration within that period^ 
the emphyteuta may sell out without his consent, to any i)erB4m who pos- 
sesses the qualities requisite for the proper cultivation and manage- 
ment of the emphyteutical estate/ 3. Th<; emphyteuta has, as a means 
of enforcing his right, an in rrm actio utilis against every possessor, 
including even the proprietor hlmsHlf.' 4. At the death of the emphy- 
teuta, the emphyteusis, whether ecclesiastical or secular, regularly 
descend to his heirs.* 

III. Duties of the Emphytenta. 

§ '^2G. The emphyteuta, in case nothing particular has been agreed 
upon, has the following duties to perform : 1. He must bear all pub- 

(n) Arg.fr. 10. $ 1. fr.32.fr. 65. D. 23.3. teata withoat the owner's consent tenni- 

(ft) Arg. fr. 7. $ 12. D. 24. 3. — Tkibaut, natc. according to the rule, Resolato jare 

Civ. Abh. No. 11. note 3. With respect to conce'ientis. rcflolvitur jns ronccssam. Ir. 31. 

diits of coarse those who attribute to the D. 20. I. (quotednbove, p. 271. note tf.). Bat 

emphyteata an actnal ownerithio, hold a dif thh is not tliu casj when tlie owner re^o- 

fercnt opinion, as e. g. Gluck, 1. c. p. 389.; qaireB the \B.nd jure pt'otitniseat. BudUtoltz, 

which is also the cane with some who regard Jar. Abh. p. 310. note 25. 

the right of the erophyteata as a jos in re. as (f) const. 3. 0. 4. 66. 

e. g. AfaiOlanc, Principia jur. Rom. $ 415. [ff) fr. 1.^ l. D. 6. 3. (Paalas) " Qui {oper- 
and iS'cAir«/7pe,* Jar. Maig. No. 1. p. 151. petuum foudam fraendum condaxernnt a 

(c) Aatli. Q,ui rem, C. 1. 2. — Nov. 120. manicipibus, qaamvisnonefficiantardomini* 

c. 8. tamco p]acutt,competere ei» in rcM actionem 

{d) const. 3. C. 4. 66.— ^ 3. J. 3.24. (25.) — adversuH qiiemtn* poiseMsorem^ sed et ad- 

fr. 71. }5. 6. D.30.— const 1. 3. C. 11.70. versus ipws mnnicM'Cs."— fr.l9. J2. D. 6. 2. 

fc) fr. 16. J 2. D. 13. 7.— fr. 1. pr. D. 7. 4.— (Idem) •• In vectigaliba.i. el in aliis prwdiia, 

Tktbaut, Vcrsucbc. Vol. 2. Treatise 15. qnaa osncapi non possant, Publinana «?«• 

No. l.—Buchkolfz, Versuche. No. 18.— If, pe/if., si forte bona fide mihi tnidita sont '— 

however, the land rcvcns to fhe owner, ex Dn Roi in the Archtv Civ. Pmz. Vol. 6. 

lege coTutitulioniMt all servitudes and mort- p. 389. 

gages imposed upon the land by the emphy* (h) Nor, 7. c. 3. taken in connexion with 



BOOK T.] RIGHTS OV THINGS. 359 

lie burdens and taxes that are imposed upon the thing." 2. He must 
improve the estate, or at least manage it in such a manner that it shall 
not be detenorated.^ 3. He roust pay the rent {canon) agreed uptin at the 
time specified, without any previous demand.^ 4. A new emphyteuta 
who acquires the emphyteusis not as heir but as a singular successor, 
whether by gift, devise, exchange or sale, must pay to the dominus for 
his reception by the latter a sum equal to the fiftieth part of the purchase 
mbney, or, in case there was no sale, of the true value of the thing, to 
be determined by professional persons {qufnquagfsima pars pretii vel 
talimafionis ; now called laudanium) ^ Such laudemium needs to be 
paid only when the dominus has acknowledged his acceptance of the 
jiew emphyteuta, and not where he has refused it, and has persisted in 
his i*efusa] for two months after notice given him.^ 

ly. Acquisition of Emphyteusis.* 

§ 327. An emphyteutical right may be acquired: 1. By a grant 
from the true proprietor of the land, whether made by agi'eement 

Nov. 120. c. 6. $ 1. — The emphytcmfcal (r) $ 3. J. 3. 24. (25.)— const. 2. C. 4. 66. — 

rights may also be tronaferred by devise. Tliibaut, Versache. Vol. 1. Treatise 15. 

fr. 71. $5.6. D.30. No. 3. 

[n) const. 2. C. 4. 66. — const 2. C.l 0.1 6. {il) con^. 3. C. 4. 66. Voef^ Comra. ad 

\h) Nov. 120. c. 8. Hou.'je be ianot entitled Pand Lib. 6. til. 3.626-35. — ^Hiick, Comm. 

to demaud any (.•oinpcination forwhatba ha.«i Vol. 8. $ 61 1-614. — hfvpfner. Comm. 8tb ^^. 

expanded in improvements, and he i^ obliged by A. D. Weber. $ 906. 

at all events to deliver up the estate in as.?nod {e) const. 3. C. ci t. — BuehkoUz, Jar. Abh. 

ooudition as it was in when be received it. p. 318. 



• Emphyteusis is an inheritable and tmnsferable real right, which is granted by the 
pniprietor of an estate to another in cnnsideration of a certain and iu variable rent Ut be 
paid at the time n'^reed iiptui. In virtue of this righf, the tea int acquires not only (he 
c«>iiiplete use nnd enjoyineut of the thing, bat also a power to di.tpose of its suhst .nee 
nnder certuin re-ntrictions. Kinphyteu^is is Rccordiugly di-stiuguinhed from nsufruct by 
this, that the latter gives mere rights of ase. and iin rights of prr)prietorsbip (heuce e. g. 
i^eiiher that ol making essential changes in the suhstHtice of the thiuo:, nor that of dis* 
p)sing of the right ni usufruct inter viuon or moHin eanna); that the usufnictuary is 
ouly a detentor, while the emphyteuta is a juridtcnl positessor, and as sacli is not tudy 
entitled to petitory and possessory actions, but can mortgHgo his right and burden the 
thing with servitudes that are n** esseuttnl detriment to it; thnt the nsufnictuary 
acquires the fruits only by perception, the emphyteuta on the contniry by mere sepani- 
tiun ; and that the usufructuary h&4 not ti> pay any rent to the proprietor, \l^ the emphy- 
teuta has to do. On the other hand, both ngre j iu this, thru the usufructuary as well 
as the emphyteiHi m'lst b3ar the birdotis Mint rest uiion the thing and pay for the 
necessary repairs. The emphyteuta's rights of proprietorship consist iu tb»^su: that he 
can at pleasure etfect ch:inges hi the subHtauce of the thiu.^, if by so doing he mikes it 
no worse; that cm condition of giving notice to the proprietor, on account of his pre- 
emption right (^'w» profimineo*), he can sell the emphyteusis; that he cm di.spo»e of 
it itUfr vivos or mortU ca»»a ; and lasth , that he is entitled to make ufe of a rei vindi- 
catio ni.ili$. The Roman emphyteusis mighr therefore he called a ff«w«/rt/r/ws enlarged 
in duration and extent, and having attached to it several of the rijihte of proprietorship. 

The burdens that fall on the emphyteuta. besides the payment of public taxes, are 
the gruuud-reot to the proprietor, as also, in case of a change in the person of the 
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accompanied by a delivery of the thing, or by testament. 2. By jpre- 
tcription of ten or twenty years, in case the emphyteutical right was 
originally granted by a n on -proprietor, but has been exercised by the 
emphyteuta bona fide during the whole of the term, provided the thing 
is of such a nature that it can be acquired by prescription in this 
period (§278).« 

y. Extinction of Emphyteugis. 

§ 328. The emphyteutical right becomes extinct : 1. When its 
object ceases to exist.^ 2. When the ownership of the grantor termi- 
nates from its revocable or temporary nature.^ 3. When the time 
arrives or the condition is fulfilled on which the termination of the 
grant was made to depend. 4. When the emphyteuta surrenders bis 
right to the dominus ;** or when for other reasons the right of the emphy- 
teuta reverts to the dominus (called consolidation), which may happen 

(a) According to the analogy of the acqai- of canon from a possessor who has held the 

sition of servitades by prescription. See also estate for a length of time animo emphy 

const 14. C. 11. 6l.— (7nt€rholzner is of a ieutte. 

diH'erent opinion, in his Verjahrungslehre. (6) $ 3. J. 3.24. (25.) —const 1. C. 4. 68. 

Vol. 2. $ 239.— A lapse of the term of pre- . (c) In accordance with the rule, Aesolato 

flcription is of coursKJ not requisite, -where jure concedentis re«olvitur jus concesmm» 

the emphytentical right has been tacitly and arg. fr. 11. $ 1. D.8.6.— ^fr. 105. D. 35. 1. 

granted by the trae proprietor, as e. g. in the (qnoted above, p. 271. note a.) Comp. % 261. 

case where the latter has accepted payment {d) It is not settled whether or not an em- 



empbytenta. the Ifrudemium, or two per cent, on the amoant of the purchase-money or 
estimated value of the estate, payable by the successor. Unless it has been otherwise 
agreed upon, the emphyteuta is bound to notify the proprietor of the intended sale, 
informing liim at the same time of the true price that has been offered him. If the 
proprietor does not declare his intentions within two months, his silence ia equivalent 
to a renunciation of his preemption right, and consequently Uie emphyteuta can tram- 
fer the land to the buyer, provided the latter possesses the ordinary qualities of a capa- 
ble emphyteuta. Under ibis supposition the proprietor is obliged, on payment of the 
two per cent, by the new emphyteuta, to invest him with the possesaion; and this is 
considered as tacitly i)erformed, if he has let two montlis pass away without attending 
to it. 

With regard to the ejection of the emphyteuta (on which see Blackstoue'a Comm. 
III. 232 in fine), it must be observed that the emphyteuta does not forfeit his right ipso 
jure by a non-performnnce of his duties, but only through an action brought by 
the proprietor. This is the contract action {actio emphytenticaria), by which the pro- 
prietor can recover possession of the emphyteutic estate together with all belonging 
to it (appurtenances and iiauging fruits), as also compensation for any damage it may 
have sustained, and payment of the arrears of canon and taxes. The proprietor is not 
bound to compensate the emphyteuta for improvements made by the hitter, unless 
he has made greater improvements thaJi he wns obligeii to do ; on the other hand, tlie 
proprietor cannot recover any compensation for deterioration of the estate, unless it 
18 injured to an unreasonable extent. The deteriomtious and improvements must there- 
fore be compared. As the canon is payable at a certain fixed time (usually in autumn), 
the maxim here applies : Dies inferpcHat pro homine^ i. e. the emphyteuta must pay 
it without being asked. The delay however is not held to be iujurioiu) {purgatio mttra), 
in case the canon is paid any time before an action for it is brought, cap. ult. X. 3. 18. — 
Thibaut, System. $ 634.— i/cip/wcr, Comm. $ 902. The right of ejeciicm is considered 
as renounced, when the proprietor either expressly or tacitly remits tlie canon, or 
else accepts instalments of it. 



BOOK I.] RIGHTS OF THIN08. 361 

when tbe emphyteuta dies without lawful beirs and has not disposed of 
the estate by last will ;* or when a usucapio libertatis occurs on the 
part of the dominus emphyteuseos. 5. When a third party acquires by 
prescription the ownership of the emphyteutical estate.^ 6. Finally, 
when the emphyteuta forfeits the emphyteusis, as a punishment ; and 
this is the case : a. when he wastes the estate ;^. 3. when be neglects to 
pay the canon (rent) for two years in the case of an ecclesiastical, or 
for three years m the case of a secular emphyteusis ; or when in either 
case he allows the public taxes to remain unpaid for three years, or 
fails to deliver to tho dominus the receipts for the payment of the 
same ;^ and, c. when he sellsoutbis emphyteutical right to a third person, 
without having previously given notice thereof (§ 325) to th^ dominus.* 
But in all thes^ cases, the dominus emphyUuseos cannot expel the 
emphyteuta on his own authority, but must bring an action for that 
purpose/' ' 

CHAPTER V. 



8DPKRPXCIX8.* 



I. Its Nauire 



§ 329. Superficies or superficiumf is the term applied by the Roman 
law to every thing on the sarfaee of a piece of ground or of a building, 
and which is so closely connected with it by art or nature as to consti* 

phytenta is at liberty to abandon the estate. (c) This ii to be ascertained from a view 

const. 3. C. 11.61. — In practice he is permitted of the whole of the premises and not of a 

to do so. Gliick, Comm. Vol. 8. p. 532. single part. Nov. 190. c. &-~Comp. fr. 13. 

(a) Fritz, who maintains anotticr opinion $ 5. D. 7. 1. (quoted above, p. 330. note b.) and 
(see Archiv Civ. Frax. Vol. 8. p. 29. note 23.), Thibaut, Veraacbe. Vol. 3. Tieatiae 15. 
says it Aould fall to the fiscos as a bonom No. 2. 

vacaoR. (rf) const. 2. C. 4. 66. — Nov. 7. c 3. } 2. 

(b) Unierkohner, 1. c. Vol. 2. $ 241. The lei const 3. C. ibid.— cap. 4. X. 3. 18. 
emphyteata himself caoppt acquire the cs- (j) Donelli Comm. Jnr. civ. Lib. 9. c. 19. 
taie by prescription ar a free property i^) Sources: Dig. 43. 18. — LlTtRATURl; 
throngh a continued non-payment ot the Donellui, 1. c. cap. 16-18. — Bup.Oj^mm. aber 
canon, const. 7. $ 6. 0. 7. 39. das Lefanrecht £d. by Eand#;2a||iv. p. 570. 



* Superfieietf or iuperficium, pronerly sigDifies the larfece or every thing connected 
with the stuface of a piece of gronna : in legal l«Qgoage, however, it denotes tbe things 
connected with the surface of mnother's grouud'fts ii^ acpessory parts, and especially a 
real right in them which is granted to a person {ju» in re aliena). As we have seen 
in $ 267 seqq., the dominus of the jnindpal thing acquires the accessory things con- 
Dected with it, according to the principle, Aceettorivm sequiiur §uum prineivale ; and 
^ns the owner of the soil acqniret all that is sown or planted in it, and all that is built 
upon it (^§olo cedil quod solo vel implantatur vel inttdijicatur). Yet of course the 
doainna is not prevented fhim granting to another a real right in that which is already 
connected with the soil or which is to be placed thereupon. Such a right is termed a 
ju8 $uperfieiarium or riffht of sur&ce. 

The superficies usually occurs where a plot of ground {area) for the erection of a 
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tute a part of tbeaame, as e. g. houses, trees, and vines.* According to 
tbe principles already laid down (§i68), the proprietor of the soil, by 
virtue of accession, has also the ownership of every thing belonging to 
the superficies,^ in tbe sense in which it is used above; but be may 
grant to another (called the superficiantu) a jtu iupfrficiarium 
therein, by means of ^ which he tranfers to the latter almost all his 
rights as owner of the superficies." The superficiajjjr right may be 

JHUmar, Di««. de sap^srfici ei notione. L©ip- tome. Lib. 2. tit 1. J 4.— fr. 3. % 7. D. 43. 17.— 

•ic,18l0.— Z?ii Roi iatho Archiv Civ. Pfti.x. $29-3J. .1. 3. I.— fr. 2. D.43. 18. 
Vol. 6. p. 386.— GeiUrdintft ]&\reo.l\vdm. {c) *hi8 is another case to which the di»- 

p.444-456.—i2o«<Atr^ In huZ. Vol.2. No. 3. tinrtiou between domin'mm directam and 

p. 402. mile is erroneoaj»ly reff?rrcd by many civi- 

(a) fr. 32. D. 23. 3.— fr. 39. D. 31.— fr. 2. lians,e.cr. //r^«tfr,inhisCotnm. Ed.by Wo- 
D. 43. 18. • ber.$ ii92.— Gonop. Thibaui, Sy»t«m. 7ih Ed. 

[b) Gaiut, il. h-75.-^Caiut, Inst, epi- $ 626. $ 629. and Braun thefeon, p. 475 seq. 



-#4n 



buildiog, and a permanent real right iu and for the use of the same, are transferred by 
the pntprietor to another, for which no recnmpeni^ U due unless it be specially agreed 
npiiu by the parties ; so that the rent {wlarinm) in this case is by no menDs eiisentiaL 
Moreover, the superficies applies iiotouly to houses, but also to stables, wnllm &c.,aiid 
even to a single story of a house (e. g. a story to be erected on tbe top of auoiher*s build- 
ing, to be used as a telegi'aph. ub^ervauiry, Slc.Y or a place for vines to nni over auo' 
&er*ri ground or be truiiied up ano|^r*H wall, and in general to all cases where 
■omethmg is permanently counectdd with an immoveable thing Itelonging to another, 
in such a manner that, according to the priuciples of acceasiou. it mudt enter into i^nd 
remain in the owuertthip of the proprietor of the soil. — Tkibant, System. 7ih Ed. 
$ 626. The transaction by which the superKciea is eatabli^hed may be a sale, a loeoHo 
eomtluctio, » donation, or any other; although it seems to ha^'e been gi-anted among the 
Bomaus most cummouly in a manner greatly reMmbling the emphyieu'ical relation, 
Tbe uassages in the Corpus Juris which Apeak of a superficies as e«tablij$hed by aiKirdi- 
nary lease for years, have led U» many errors re.*«pectiug the nature and ex.teut of the 
ri^ht of superficies. But it must be readily perceived that the superficiea. wherever 
it IS created by inich a temp<irary leasie, cauuot assume the cbaraetcr of a real right, but 
merely that of a personal ngbt as belonging to a hirer. 

The supprisition that superficies is not to he reckoned among the servitudes, for the 
reason that it owes iLs origin to the Fiietoriau Edict, is erroneous ; fur the emphytt^^s 
which is nearly related to it, alihough it had its origin in the civil law, is aldo not reck* 
oiled tunons the servitudes. .The reanou lies rather iu the nature and extent of tlie 
superficies itself. Superficies, like emphyteu.niii. contains rightzdiTpnipneiorHhip, which 
is not the gti/» with ser^^iludes: for the superficiaiy has iu regard to the surface almost 
all the rigUaf^^a owner^-hecan alter or destroy the thing erected ihereou (e. g. pidl 
down tlie house)* or sell it, or burthen it with servitudes and m »rtgages. But be has 
not the right of vindication which bel«rtjja-to the dominut soli, who viudicuitea the 
whole; because tlie accessories and the priticipid thing are juridically regarded as one. 
Still he is entitled to petitory actions for the eiiforcement of his right, nnif ro possessmry 
remedies for the protection of hi^ posseiwioa. With respect to the former, he can innke 
use of a vindicalio ulilis (an4 coilseqneutly of the PMidana actio) ag>iiiiftt every 
possessor of thft thing, for the purpose of oomneiliug n surrender of it ; he is likewise 
entitled to Hyefamilia kereUeuntUR n-iiio auu the aelio de commvni dividundo and 
also to the oeHo confe$9oria and negaioria on account of servitudes attached to the 
superficies or claimed un it unjustly. With reitpect to the po8.<(e8sory rem-dioai, he. has 
the interdict Unde vi. when he has been forcibly dispossessed; and for hi* pnitection 
while iu possession he has tim interd, de euperfieiebue, fr. 13. ^ 3. O. 6. 2. — ^fr^l. ^ 5. 
D. 43. 16.— D. 43. IZ.-^ Ruber, Piwl. Vol. 1. p. 147. VoL 3. p. 1465.— 7'A»*a»f, 
Lcj627. 
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graoted in consideration of a ground-rent (soJar turn f pernio), altliough 
tbia U hete not as essential as the canon is in the case of an emphyteu- 
sis. Su'ch & jus in superficie commonly occur* with respect to buildings 
on another's soil ; and sometimes the object of the superficies consists 
of only a single story of a hou^e.* 

II. Rights and Duties of the Sap^rficiary. 

§ 330. The rights of the superficiary are for the most part the same 
10 those of the emphyteuta.^ 1. He has consequently the full right of 
use in the superficiesA^te- far as the latter has been granted to him.^ 
2. His right descends to his heirs in case he dies intestate. 3. He may 
dispose of it in any mourner, either in'er vivos or mortis causa.^ Ho 
may mortgoge' the superficies or subject it to a servitude/ for the term 
of his right. 5. He has a utilts in urn actio for the enforcement of his 
right,' and a special interdict um de superficicbus for th6 protection of 
bis fiossession.^ 

His duties are : to bear all the burdens and taxes laid upon the 
superficies/ and to pay a ground-rent (sofariumj; if such be the 
agreement.'' Moreover, on the redelivery of tii^S^iing, the superficiary 
is not responsible for such deterioratiaft.aaJ|kiiay have suffered by age 
or accident without his fault; neidier is his successor required to pay 
a Iaudemium» in the Case of a transfer. 

III. Acquisition and Termination of the Superficies. 

■ 

§ 331. A^ in superjidc TCi^y be S^cquii'ed in either of the following 
ways : 1. By agreement : and thus it may be effected, "o. by the owner's 
giving permission to another, to erect a building on the land and to 
possess the same jure superjiciuriu ; b. or by granting to another a 

la) fr. 3. A 7. D. 43. 17. actio. Bts«iie cansa cognita ei, qui non ad 

lb) Bnchhollz,i\iT. Abh. Nc^S. niodicam tempos coodazit sQperUciem. in 

Ic) fr. 1. pr. D. 43. 18. rem actio eomprlet. ^ 4. Is aatcm, in ctyof 

(</) fr. 10. D. 10. 2 — fr. 1. $ 7. D. 43. 18. solo soperficies est, utiqve non i^diget utiU 

The owner of the soil has no preemption actione, ited kabet in rem. qoaiem habet de 

right, and hence the sa {lerticiary need not solo.^ Plane si adveraas sofierficiariuni vclit 

inform him of the contfmplated sale. viodicare, dicendnm est, exceptione ntendum 

(r) fr. 16. $ -2. D. 13. 7.— fr. 9. $ I. U S<K 1. in factnm d&ta; nam cni daoius actionem, 

(GaiQs) ' Clnod emtioDem vcnditionemque ro" eidem et cxceptionem competere, malio ma^ 

cipit, eiiam pigmraiionem recipere potetl." — Kis quia djxerit." — fr. 74, D. 6. 1.— fr. 12. $ 3. 

fr. 15. D. SO. 4. (Panlos) " Ettam )ntperficie» u. 6. 3. 

in alieno aolo pniia pi^nori dart pote»l ; ita (h) fr. 1. pr. D. 43. 18.— fr. 3. ^ 7. D . '43. 17, 

tanieii« nt prior cauMi sit domini soli, si non in or^ler to reoovtr possession which he has 

■olvHtnrei sjolariom." lost, he has to employ the nisaal interd. da 

(/) fr. 1. ^ 9. D. 43. IB.-^Buchhokz, 1. e. vi and de precario. fr. 1. $ 5. D. 43. 16.— fr. 2. 

P- 3 ' 6' D, 43. S6.— .Vamfi'Ay, Besiis. } 47. 

{g) fr. 1. $ 3. D. 43. 18. (Ulpianus) {i) Acoordins to Uie familiar rule. Qui 

** Uuod ait Pnetor : * « qua alia actio de «*- haUl atmmoda. deled feneanera. — fr. 7. J 3. 

perjime potUulabityr, cauta cogniia dabo,* D. 7. 1. (qnoted above, p. 331. note e). 

woo intelhgendnm eM, ift, si ad tempns qnis (Jb) (r. 39. ^ 5. D. 30.— fr. 1 5. D. *20. 4. (quoted 

•aper&riem condnaLerit, negetor ei in rrin hk note it)— fr. 73. ( 1. fr. 74. 75. D. 6. 1. 
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superficies already existing f e. or by tbe owner's reserving a super- 
ficies to himself, on the sale of his property.^ 2. By Uut will {supm^/kiet 
legato).*' A superficite cannot be acquired by prescription. 

The jus in superficie becomes extinct from the same causes as the 
emyhyteusis, excepting that here the principles that relate to the 
deprivation of emphyteusis (§ 328. 6.) do not apply.** 



CHAPTER VI. 

RIGHTS OF PAWN AND UORTOite. 

History of their Origin, 
1. Id General. 

§ «S32. In ilakt low state of a people's civilization, where the barter 
of commodities is confined to the mere giving of some other special 
equivalent for the thing or service required, the right of pawn and 
mortgage can occur only in ihe form of a conditional transfer of pro- 
perty ; and in fact ttif^eems to^a^^ been among all nations the ori- 
ginal form of pledging. l|br ^awn or mortgage, properly so called, 
is not a right in tf thing itseir»Tegatded in its physical identity, but 
rather in the money value of the thing. And h^nce it is not until the 
invention of money as the universal measure of value and medium of 
exchange, that, a right of pawn and mortgage (Kpigntu or hypoiheca) 
can be conceived of as a conditioiy) and restricted right of property in 
the money value of a thing which is owned by another.* The right of 
pawn and mortgage, as a basis of public credit, is of the greatest im- 
portance, as it affords the creditor the means of securing his claims 
against the heedlessness and bad faith of the debtor; and the develop- 
ing and perfecting of this right have been the principal means of soft- 
ening that severity exercised upon the perso»'of the debtor^ which is 
to be met with in the early history of the laws of all nations. 

'ft lv« 

(tf) fr. 73. $ 1. fr. 74. D.6. 1.— fr. 1. $1. pTMcnibed for vntbin the same len^ of 

p. 43. 18. time that is required for the acqaiattioo of 

[b) fr. 44. $ 1. in fin. D. 44. 7. The bnyer aervitadeeby prescription, 

in this case hecomes owner also of the aar- (d) Borne are <^ opinion that these prind- 

fiu:e (" superficies transit, qnsB natnra solo pies do apply in case he neglects to pay the 

cohinret"), aUhongh the owner still retains a solarinm ; bat their view is not sopported by 

Jos in saperficie. the passage to which they refer, vix. fr. IS. 

{e) Oar Aathor argnes from fr. 36. D. 41. 3. D. 20. 4. 

that a superficies cannot be acquired by pre- (e) X. S. ZtichariA, Vierzig Bucber vom 

■cription. Bat this passage, it seems to us, Btaate. 3d. VoL p. 145 seq. 

does not speak of a jus superflciarium, but (/) A remnant of this rigoroaa perMMial 

•imply of toe ownership in the sarfoce. Ac- responsibility is still to be foand in the arrest 

eoraing to 7%ibaut'» opinion (see his 8ys- ana imprisonment df debtors on bills of ex« 

tern, 7th Ed. $ 1038.), a saperficiei can oe change in most of ihe coontnes of EtuopOi 
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^ 2. Among the Romans. 

« 

§ 333. The hi^potJteca, or we shall usually term it the riglu of mort- 
gage, was not originally to be found among the Romans. The •first 
germ from which it was developed, was ihefiducia, that is, an imagi- 
nary sale or imaginary transfer of ownership, subject to a nght of 
redemption.* It was a natural consequence of the then rude state of 
credit, that whoever wished to procure money, but was unwilling to 
make an actual and irrevocable sale of his property, was obliged, by 
ivay of furnishing security, to make an imaginary or conditional sale 
of it, i. e. in such manner that he could redeem it. The Jiducia, which 
was known to the Romans before the time of the Twelve Tables, was 
sometimes termed mancipatio, or in jure ccssio euhjege (i. e. suh condi- 
tione) remancipationis, and also mancipatio sub Jiducia. This round- 
about way of furnishing security, beiides its inconvenience, must have 
exposed the vendor not only to great difficulties in recovering his pro- 
perty, but also to the risk of entirely losing it ; since he had to trust to 
the good faith {Jiducth) of the purchaser for its restoration. With 
regard to moveables, it needed but a short step in advance, to dispense 
with this imaginary sale altogether, and instead thereof to give the 
credilox possession of the moveables, with power, in case of non-pay- 
ment, to keep them as his own {lex com?nissaria) or sell them. But 
this mere possession, being at first protected by the pi'setor only by 
means of an exception, did not furnish the creditor with sufficient 
security, until a uiilis in rem actio was introduced for the enforcement 
of his rights. As immoveable things do not so easily admit of an 
actual delivery of possession, the expedient was adopted of regarding 
the possession of them as actually transferred to the creditor for his 
security. It was easy and natural fot the Romans to resort to this sup- 
position J because they were not acquainted with any juridical distinc- 

For other debts, personal arreat has been for credit is indispensably necessary. Bat 

the most part abolished. The propriety of whether these considerations can jastifv a 

retaining it for bills of exchange, or at least deirree of severity wholly irreconcileable 

for mercantile letters of exchange, is generally with our present notions of personal freedom, 

defended by the European law writers (see is a question that can easily be answered ; 

c. g Mitlermaier, I>ea.i9ch. Priv. R. 6th. £d. since experience has sufficiently shown, that 

II. $$ 324. 353). But this opinion seems arrests for bills of exchange, while they are 

subject to grave objections, for it is not the expensive to the creditor, prove in most cases 

pro:$pect of personal arrest that insures cir- inelfectual as a means of compulsion, besides 

culalion to a bill of exchange. Summary leading to many groat evils and abuses. If 

proceedings^ which admit of no other cxccp- it be admitted as an undeniable fact tliat the 

tious than such as can be proved on the spot, fear of punishment causes no sensible dimi- 

and a prompt execution of the judgment, nution of crime, it may be as safely asserted 

would certainly afford a satisfactory juridical that the fear of arrest will never convert 

basis for the credit of bills of exchange, roguish or defaulting debtors into honest 

It is true that in the coarse of mercantile and punctaal payers, 

transactions there is no opportunity of ob- {a) Uaiutt H. 5»- 62. — Huso, R. G. 

taining security by means of a pledge, Vol. 1. p. 232. 540 scqr— ifaresoM, Insiitatio- 

whilc it is here in particular that a reliable nen. p. 193 seq. 
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tion between moveable and immoveable things (§§ 2|0. 293), and because 
the actual possession of the latter is from tlieir very nature not required 
in order to secure the rights of the mortgagee. This imaginary trans- 
fer of possession to the creditor seems to hjkve been introduced among 
the Romans about the time of Cicero/ and to have been borrowed 
from the Greeks, as is inferred from its name, hypoih*ca} IheJLdwda 
was now soon supplanted, and in the times of the emperors it had lost 
all its practical importance, although single instances of it occurred 
during that period, as appears from some passages in the Pandects. 
As to the juridical conception of pignus and liypotheca^ the Roroaoa 
subjected them to eqyial principles; so that there was no difference 
between them as regaids their requisites and effects,^ except such as 
arises in the case gf pignut from the possession held by the pawnee.' 
Although this uniform treatment of ail corporeal things, without any 
distinction with regard to movea^ile and immoveable, is certainly well 
worthy of our approbation, yet in another respect the Roman system 
of pawn and mortgage is very defective. V\'e allude to the want of 
any public control over mortgages laid on reah estate, and which is so 
indispensably necessary for promoting and securing credit on things 
pledged, and for protecting the purchaser of real estate. This want of 
a means of ascertaining the true condition of a property was in itself 
a great evil ; but it was rendered still worse by the fact that a spurious 
equity had led to the introductitm of a host of rights of pawn and mort- 
gage, which were originated by the law itself (hypoUuca taciia #. l-ga- 
Its)* or which extended over the wholo estate of a debtor {/typotheca 
generalis s, omnium bonorum), or which were privileged as to priority 
{hypotheca privilcgiata). K. 

{a) Hvgo (B. G. Vol. 1. p. 543.} considers the case with the pawnee ; and that the 

the time of iU introduction as doubtial. But pawnee enjoys the advantage of retaining the 

every tiling seems to favour the supposition tiling, as security for other clainis whichhav« 

that Cicero's contemporary, i5«rr<u« Hulpi- no connexion whatever with tlie pawn. 
c«tf9, was the pnetor who first g^vo the non- (e) The so-calied tacit rights of pawn and 

holding mortgagee a mndieatio against every mortgage often arose without tlie iinowledge 

actual possessor of the mortgaged property of other parties interested ; tlie priority also^ 

{actio Serviana). in the case of concurrent rights of pawn and 

[b) The words hvvriBivat and iroO^riy sig- mortga^e.was not made to depend on their age 
niiicd originally iiotliing more tlian pigno- alone. He who a second time mortgaged or 
rare and jnsrnus; but when adopted ny the disposed of a thing already mortgaged, with- 
RomaoB, they had already been long used by out making the previous mortgage iinoWn to 
the Greeks as technical terms applied to tlie second mortgagee or purchaser, conld in- 
simple pledging, without ]>oaseasion. deed be punished ; but ibat of coarse did not 

(c) Plence Marcian says in fr. 5. ^ 1 . D. 20. always make good the damage that had been 
1. " lulcr pignus autem et hypothccam tan* iniiicted. Again, a third parly who acquired 
turn nominissonusdi den." a tiling belonging to an estate on which 

{d) Whence it ariiKs. that things not yet another hold a general mortgage, even if 

in existence may form the object of a mort* such mortgage bad been granted privately, 

sage, but not of a pawn; that the mortgagee, could be sued by the mortgagee lor its re^ 

in order to enforce his right, must bring an dclivcrv. All Uiese regulations, as will 

action against the debtor to compel the sur- clearly be seen, are most objectionable. Comp. 

render of the thing, wliich of course is not Hugo, H.G. pp. 5i2. 9::6. 1121. 
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3. Modem Fawn and Mortga^. 

§ 334. The system of mortgage which now prevails in Europe has 
been constructed on a different plan from that of the Romans. 
Modem legislatures perceived that the Roman law of mortgage, with 
its endless complexity, its insufficient security to the creditor, and its 
inequitable rules of priority, was far from being fully adapted to the 
Btate of things under which we live ; and this led them to devise new 
systems, by which the rights both of the creditors and purchasers of 
property might be belter seared. One of the chief improvements 
thus introduced was to establish a mode of giving publicity* to mort- 
gages, as a means of ascertaining at any moment the true con 
dition of an estate. This regulation could not be carried into effect 
with regard to pawns, and indeed it was not necessary that it should, 
since the delivery of possession is of itself a sufficient security tolhe 
creditor.* The mode of publicity which has been adopted by most 
legislatures consists in registering the rooitgages in public books kept for 
this purpose in every district. In France, these registers are under the 
care of the " bureaux de conservation des bypotheqites ;" in Ger- 
many they are usually kept by inferior courts, by whom the morlgage 
presented for record is entered after a previous investigatiop of the 
matter {catiitd cognitd). Such a registry requires of course the debtor's 
consent, which is not always to be presumed from the mere granting 
of a right of mortgage, unless the law of the particular state recognises 
no other mortgages than those which are registered. K. 



* With regard to the pledging of moveable things, it nooy be observed that many of 
the German governments have established pablic pawn-houses in the principal towns. 
Their design in so doing wai to pat a stop to the usury ond freqaent disputes occasion- 
ed by private pledging, and to mmish temporary relief in cases of distress, on easy 
terms and in such a manner that none need feel ashamed to avail themselves of it. In the 
coautries where such establishments exist, no pawn-broker's licences are granted to pri- 
vate individuals. The principal business of these pawn-houses is to make loans on pawns; 
but they also grant loans on the security of real estate. Their rate of interest is very 
low : some of them requiring only six per cent, on pawns, and five per cent, on mort- 
gages. They are also m the nabitof taking capital which is offered to them, and giving 
m return certificates of debt bearing interest, with coupons attached. Articles of aU 
kinds are received, excepting such as are of too trifling a value or of a perishable na- 
ture. The artido offered to pawn is valued by a sworn officer according to certain 
established rules, and a pawn-house ticket is given for it, which^entitles the holder to 
demand it back again ou repayment of the loan with interest. It is usual to give the 
loan for six months, at the end of which time it may be renewed. lu the case of veiy 
smHll sums, on account of the trifimg amoant of iuten'st, a month which is begun is 
reckoned as complete. If the {mwuor neglects to redeem the article or to renew his 
ticket, the thing is sold (after wailing some months) at the next pawn-house auction, 
and the pawnor receives the surplus, if there is any. The holder of tliis ticket is at 
liberty to dispose of it in any manner he pleases; but no one is allowed to lend money 
on it. The pawn-house acquires a right of pawn in the thing as soon as the ticket is 
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§ 335. In the law of tnortgage as established by moderD legislatioiit 
the two following systems may be distinguished : 

A. In the first, the prinoiples of the Civil law, and especially its gene- 
ral and legal rights of pawn and mortgage, are retained ; with only 
this alteration, that in conventional mortgages the registered have the 
preference over the unregistered. 

B. In the second, only special mortgages are recognised, and these 
are required to be registered. Hence under this system, which entirely 
abandons the Roman general and legal rights of pawn and mortgage, 
all mortgages are special and public, i. e. they are specially registered 
for a certain debt and on a certain thing. In consequence of adopting 
the principles of specialty and publicity, great changes have been 
effected in the law of mortgage. Thus a mortgage not specially 
entered can be enforced, according to the modern laws, only against 
the debtor, and not also against a third possessor; again, the light of 
pnority of a mortgage depends entirely upon its comparative date of 
registration. In like manner, a mortgage covers interest only in case 
the principal sum is entered as bearing interest, and even then it bears 
interest only for a limited time ; while according to the Roman law, 
the right of pawn and mortgage extends over all interests not illegal. 
Furthermore, by this modern system, the third possessor is not entitled 
to the Roman except io excussionis against the actio liypolhecaria brought 
to enforce a registered mortgage. 

The latter of these two systems is by all means preferable to 
the former, especially so when it requires that the records should 
likewise indicate all the real rights and burdens that apply to a 
thing, and settle the title of possession. For it promotes real 
credit in an admirable manner, on the one hand by securing the 
real estate and increasing the facilities of the proprietor, and on the 
other hand by furnishing the creditor the means of informing himself of 
the true state of the property and protecting him in his rights. Nei- 
ther of these systems however has found, except in a few countries, an 



delivered, even though it be a Btolen article ; except where it must or could have been 
known to be stolen, either by private information from the party who has been robbed 
or by advertisements in the public newspapers, in which case the officer who received 
the stolen goods, or who neglected to record a notice of it in the book kept for the 
purpose, is liable for the damage that ensues. 

There can be no doubt that establishments of this nature can render great service to 
the community by affording temporary relief to the modest poor or to families who 
have been suddenly reduced to want ; but it is not by any means necessary that they 
should be undertaken by the state itself. Any iucorjxirated company entided 
to pablic confidence and adopting liberal regulations, would answer the purpose 
penectly well ; and thus a business rendered disreputable by the mode in which it is 
often carried on, may be converted into an instittttiou beneficial to tiie whole com- 
munity. 
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unconditional adoption ; and as to tbe latter of them, it is for the 
moBt part made illusory, by retaining a number of general and tacit 
mortgages, as e« g. those of wires and minors, of the state and corpo- 
rations for public taxes, of children on the property of their ftither on 
account of an estate left to them by their deceased mother, &c.* 

K. 
TITLE FIB8T. 

OXKIRAL HATUBX or XORTOAOI84I 

7. Definition. 

§ 336. A right of pawn or mortgage {pignuif hypotheca,ohligatio rei) is 
that real right^in another's property which is granted to a creditor for the 
purpose of securing to him his claim, so that in case of necessity he may 

(a) SouRCX«: Oaius, 46. 3. A& 59-61. ~ 18^4.) — Weitphal, Erl&Qterang der ilOm. 
Pauli Sent rec. 2. 13.— Dig. JlX. — Cod. Qeeetze vom Ffajidrecfate. 3d Ed. Leipsic, 
VIII. 14~35. — LiTSRATURx, of the older 1800. — Srxleben, Frincipia de jure pign«- 
law: Conradit 1)188.1.11. de pacto fidacias. mm et hypothecarom. Gk>ttingen, 1779.— 
Helxxurtedt, 1732 and '33; aod in hia Script. GesUrding, P&ndrecht Grei&wald, 1816. 
minor. Edited by Pemice. Halle, 1823. Vol. 2d Ed. 1831.— 6f/iicA;, Comm. Vol. 14. $ 861- 
1. p. m.^Trierback, Hifltona jaris civ. de 875. Vol. 18. § lOl^ltOi.— Minuet, Di«. 
pignoribaa. Sect. 1. Leipaic, 1614. — H. A. histor. jar. de pignoribos et oypothedf 
Zacharii, Comm. de fidacia. Ootha, 1830. — apad Aomanoa. Gnent, 1826. — aitUemi, 
8ta»8 de contracta fidacis. Liege^l824. — Handbacb des gemeinen Pfandrechta. Halle, 
Of the later law : Dondli Comm. jur. cir. }836. Comp. abo : Puehtat Kla«en. ( US- 
Lib. 9. oap. 20. and his Comm. ad dod. Lib. 125.— 'Unierkolzner, ScholdverbaltnlMe. VoL 
8. tit 14-35 ; in hia Works. VoL 9. p. 1009. 2. & 767-773. 

tponelH Tract de pignoribaa et hypothecia. (b) " The right of pawn and mortgage," 

Bdited aeparately hy Bocher. Narembexg, aaya Mackeldey, "ia a real right {jus in re) 

* Many modern law writers are atili in fiiyour of certain general and tacit mortgam. 
Tboa Zaekarid (in hia Vierzig Bucher vom Staate. Sd Vol. p. 149.) aaya that the law 
can and should recogmae a tacit mortgage in caaes where it binda one to give credit to 
another (e. g. kffni&eea uxommt minorum)^ and where dainia ariae oat of real rights 
(as in the case or taxes, or of a money loan made for the erection of a building, &o.). 
Bat the advocateaof thia opinion, it seems, overlook that their exceptiona ont^ tend to 
overtnm the rxile and to deprive the system of its tnze merit, as has been expenenced la 
those coontries where the system has been adopted. Hence Profl Mittermaier (pp. 66(K 
667.} very justly objects to the French system of mortgage, that the principles of 
specialty and publicity are not conaistantly earned out, since it admits a number of 
general aod tacit mortgages; that the principles respecting the registry of the changes 
in the ownership of an estate and the boraens that adhere thereto are incomplete; 
that it allocs Judicial rights of pawn and mortgage; and that the arrangement of the 
registers is unaatisiactoiy. Comp. Civil Code of France, Art. 2071—2203. These 
objectionable provisions have been retained in the Civil Code of Louisiana. (See Mii» 
termaier, Grundsatze des Deatschen Privatrechts. 6th Ed. Regensburg, 1812. Vol. L 
$$ 260-270, where the history and principles of this doctrine are examined and 
discussed with great ability; and with relerence to the particolan given in the 
text, comp. especially $$ 262—264 and ( 266.) 

With rej^ard to the mode of registry, the plan most commonly adopted is to take an 
account ot all the estates within the jurisdiction, and to appropriate to each estate a 
separate place in the register. A superscription contains the name of the estate, its 
situation, and the number of the house or piece of land ; and in subdivisions are stated the 
name of the posesssor.the title of possession, the value of the estate, the chief burdens on 
It, their extinction, the debts of mortgage, the dates of their transfer to others and of their 
cancelment According to the Prussian law, every estate in each district must be num- 
bered in a regular aeries and entered on the register on a separate folio. Under the first 

24 
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aatisfy himself by diflpoeing of like thing." If ihe creditor at the tame 
time obtains poaaession of tho thiagy it is called a, pawn {pigmut in tlie 
.strict senflo of the. term) ; but if he does not obtain poBsesBion, it is 
called hmarigage {hffpoiheca)} The same principles in general apply 
to both/ The thing pledged is also called in the Roman law re§ obU' 
gata, itqfposiia, olmoxia/ 

IT, PterequitHes. 
A. Claim. 

§ 337. The right of pawn and mortgage is in its nature a mere accessory 
right ; consequently it always presupposes a claim, which it is designed 

wherever it is gzanled in a corporeal thing; & 4 . — SekUHn^, Inttitntionen. IL $ 904.— 

it poriakefl more of the nature of an ohliga- Fritz zn Wenmg. $ 162. note p. — Rot^iiH, 

tio (^ 338. No. 2.) only in the case where a Gem. Devtsoh. Git. E. II. $ 299." 

claim 10 mortgaged. Buckel (Ueber die Natnr (a) A trae right of pawn or mortgage can- 

des Pfandrechts. Marbnrg, 1833. p. 3.) on not be conceived of as applying to one's own 

the other hand considers the right of pawn property, fr. 45. pr. D. 90. 17. (Ulpianos) 

and mortgage as ^realrirki of obligation in " Neque pignui, neqne depodtom, neqae 

allcafles; and in support ofthisviewoe urges precarium, neqne emtio, neqne locatio m 

tiiatthe necnlisrity of this right simply con- tfue coftgistere pote$tJ" — ir. 89. D. 13. 7. 

flists in tne fisct that a thing, and not a per- (Jnliantis) " Si rem alienam bona fide emeri^ 

■on, is the snbject obliged. A similar opt- et mihi pignori dederis, ac precwrio rogaveriik 

nioD isezpresaedby Z>OA6//s«,Gomm.jar.oiv. deiiide me dominut herecm ifutituerit, de- 

Lib. 9. cap. 20. Lib. 15. cap. 49. and adopted tinit j^gnu* ef«e, et sola precarii rogatio aa- 

by HeuuX c (see p. 371.) p. 61." — Prof. Kosa- pererit \ idcirco naocapio tna interpelubttar." 

birtadds to this : " The writers of oar days, in — fr. .33. A 5. D. 41. 3.— fr. 9. pr. D. SO. 6.— 

their attempts to redoce science to its ele- Lfikr in bis Mag. Vol. 4. p. 73. — Wening- 

ments, seem too much inclined to diminish the Ingenheim in the Arcbiv. Crr. Prex. VoL C 

number of the latter; and this tendency it is p. 134. — Jungenfddtt Ueber das Plandrechc 

which has given rise to two opinions that deny an eigener Sache. Giesseiv 1897^-/Vmidfcev 

the peculiar nature of pawn and mortgage. Civ. Abh. p. \Q^.— Fritz zu Wening. p. 545 

Some jurists (e. g. L^hr and Zimmem) con- seqq. — Bucket, CivilrechtL Etorterungen. 

aider it as a conditional rightof property, and No. 2. p. 64. SvnienUt Pfandrecbtliche Streit- 

they represent the aetio hwtotKecaria of the fragen. No. S. 

mortgagee aa a due rei (sciL pignoratae) vin- (i) Cicero ad dlv. XHI. 56. de offle. HL 

dieatio or a dariwdioe property action (but 14.— 7«tiori Origines. III. 25. 

■ae contra : fr. 1. ^ 2. D. 20. 1.). Other wri- (c) $ 7. J. 4. 6.— fr. 5. 6 1. D. 20. l.~fr. 0. 

ters (e. a. Buckel, L c. ; 8intenu in his Pfand- $ 2. D. 13. 7. (Ulpianus) " Proprie pignms 

rechtliche Btreitfragen. Leipsic, 1835; and dicimusyquod ad creditorem transit, ik^rjMdba- 

Van^erow, Leitf. $ 363) regard it as an obli- cam, cum non transit nee posseasio ad cre- 

gatio realii. The arguments employed by ditorem."— fr. S38. $ 2. D. 50. 16. (Gaius) 

Qchel do not however- prove anything in " jPt^«« appellatum est apngno, quia rea, 

favour of his opinion, but every thing against que pi^on dantur, manu tradnntnr. Unda 

it. It ifl indeed true that sosnetliing Tike a eiiam videri poteat verum esse, qood qaidam 

real obligation ooonrs in the German law of putant* pignus proprie rei mobSs conatitui" 

mortgage ; but that does not warrant us in (d) e. g. fr. 11. f 6. D. 13. 7. — consL 6. C. 

trannerrin^ thes3 notions to the Roman law. 8. 17. " Q,ui filios vestros vel liberoa homines 

,The peculiar character of the Roman right pro pecunia, quam vobis credebat, pignoria 

of pawn and mortgage follows from the actio titulo accepit, diasimulationc se juris circma- 

hypotkecaria which was given to enforce it; venit, quum sit manifestum, obligttionem 

for this reason the Roman jurists always pignoris non consistere, nisi in his, qa» ouia 

termed this doctrine ' Liber ad formulam de bonis ania facit obnoxia."-~conBL 6.^2. 

hypolkecariam.' Comp.oooM.Omntmreip»bl. C.5.9, 



head is placed the name of the possessor, his title of poseession, and the valne of tha 
estate ; and under the second head are noted the bordena and mortgages that reat opon 
it, their extinction, transfer, and time of cancelling. In another book, kept in dirooo- 
logical order, the documents are all engrossed at length ; and from this only the 
tial part is copied into the register of mortgages. 
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to secure." It is immaterial what may be the nature of this claim, 
whether a civi/u or mere naturalis obUgatio; as also what may be its 
objecti against whom it may apply, and whether the claim exists 
already or only in anticipation.* The efficacy of the right of pawn 
and mortgage, however, regularly depends on the validity of the claim 
for which it is established.* 



B. TluQg eaptble. 

§ 338. Every thing may be an object of the right of pawn and mortgage 
that can afford security to the creditor and that admits of being alien- 



(a) ft. 5. D. so. 1. (UaKiaiuu) " Res 
bypotbecsB dart pcMse Kiendom est pro qua^ 
oangae obUgatione, sive mutaa Monnta da- 
tur siye 600, aive emtio rel venaitio contra- 
hitoTr vel etiam locatio et conductio, vel 
mandatam, et aire para eat obli^tio, vel ia 
diem, vel sab conditioner et aiye in pnesend 
contracta. sire etiam pnecedat Bed et fa- 
tone obligationis nomme dari peasant, et 
son solam solvendaa omnia peconis caasa^ 
▼eram etiam de parte e^na, et vel pro civili 
oUigatione, vel honoraria, vel tantiim.nata- 
rail. 8ed in conditionali obligatione non 
alias obligamor, nisi conditi»extiterit." $ 1« 
(quoted p. 366. note c.) $ 9. " Daie aatem 
qais hypotbecam < potest sWe pro sna obli- 
sratione, sive pro altena" — Cr. 25. D. ibid. 
(Modestians) " Cam vitiose vel iwtiUiter 
amiractut pignoris intercedatr retentions 
locos non est, nee si bona creditoris ad fia- 
cam pertineant/'— const. 1. G. 8. 33. " Si 
peeuntam iibi non esse nttmeratam, aiqut 
%d£ofrusira cautionem emistam (useris, et 
pignut datum ^obaturus et, in rem experiri 
potet. Nam intentio dati pignoria neqae 
reddit8» peconisB rum aliter tenebit, quam si 
djtfide dtbiii constiterit^ £ ademqae ratiene 
▼eritas servetur. si te possidente pignos, ad- 
Tersarios tuns agere ccpperit/'— <;onat. 2. C. 
ibid. " Si, at nanc asseverasr nibil creditor 
nameniTit ozorl tae, qam pignas dedit, sed 
inanem extorsit caatienem, mendaci scrip- 
tora contra fideaa vcritatis oblieari ejas res 
non potest"— jPAtfcau^ Civ. Abb. No. 14.— 
Sevjert, EroTt. 2d Div, No. n,--Gesterdingt 
Ffandrecbt. $ 3. 4. Concerning the natare of 
pawn and mortgage, as merely accessory 
rights, see: Haas, Ueber die Natar der 
Hypotheken. Bonn, 1831. 

{$) fr. 5. pr. $ 2. D. 20. 1. (quoted above^ 
note a.)— fr. 6. $ 1. D. 13. 7. (Pomponias) 
" Bi pignori plttra mancipia aata sint, et 
qaasdam certis pretiis itavendiderit creditor. 
Tit evictioncm eoram pnestaret, et creditam 
saam babeat, reliqaa mancipia potest reti- 
nere, donee ei caveator, qood ^ictienis jm- 
mine promiserit, indemnem earn fatofom," 
— fr. 14. $ 1. D. 20. 1. (Ulpianas) " Ex 
qoibos casibos no^uroZii ooligatio consistit, 
pignos perscverare constitit/'— <:oB8t. 2. G. 

8. 31. " Intelligere debes, vincola pignoris 



doTve, per t om aH actione sabmota." Tte 
meaning of the passage last qaoted is ez- 
plaiood in difierent ways. Bee with respect to 
It: AtuhUnbruek, Cession. 2d Ed. p. 329. — 
SchweppCr Pand. R. VoL 1. p. 379. — LindSf 
Civilproc. 2d Ed. $ 156. note l2,^Francke, 
Civ. Abb. p. JS.-^Lohr in the Arobiv Civ. 
Pirax. Vol. 10. p. e2,—Guvet, ibid. Vol. 11. 
p. 88. — BuchhoUx, Jar. Abn. p. 390. 

[c] fr.2. D. 20. 3. (Gains) " Bi alios pnr 
mnliere, qois interoessit, dederit hypottie- 
cam, aot pro filiofamilias, col contra senar 
tosconsoltom crcditOM est, an bis soocorrap 
tor; qasBritar. Et in eo quidem, mti pr& 
muliere obligavU rem suam,facilius Mcdwr 
tuccwrriei, sicati fidejosson molieriseadem 
dator exceptio. Sod et in eo, qoi pro filio* 
ftimilias rem soam obligavit, eaaem dicenda 
erunt, qnm tractantor et in fidejossore qjos." 
— fr. 33. D. 20. 1. 0ee thereon : Ootchenr 
Grandriss. p. 162. B>especting tlie validity 
of a pawn or mortga^ given to secoro an 
oblJ^Atio natoralis^ opinions are very mocb 
at variance. Comp. Weber, Von der naturL 
Verbindl. 6 103-111.— S«n^ei^, Ertrt IL 
No. IB.—Keinkardt, Von der natiirl. Ve»- 
bindL^^llS.— Pmnc*e,l. c«p. 65-128.— TZms- 
JUri's Z. Vol. 1. No. 2. art. l.Sinienis in 
hisHandb. $ 10. According to Dr. Rosa- 
hirt's opinion, a pawn or mortgage given tc 
ensore tne perfonnance of a natnuraT obliga- 
tion, is always valid (fr. 14. $ 1. D. 20. 1.), on- 
less the obligation be one against whicn the 
law has provided an exception as a delenoe » 
for in snch case the pawn or mortgage most 
£b.U wi(h the principal obligation, if the party 
takes advantage 01 the exception. Bot if 
the exception (o. g. the exceptio 8cH Vdlei* 
ant) has been ronoanced and th» party still 

5 leads it, it may be defeated by the roplica 
oli. Comp. Kaltenhom, latevcession der 
Weiber. ttap. 8. — Contra: Bucket, Abh. p. 
180. — A pawn or mortgage moreover, is of 
no cffectt wbcrover an action on the principal 
•bligation can b6 defeated by the exceptio 
lei jodicatBB (fr. 13. D. 20. 6.).— The eaao 
where the thing pledged has been given as aa 
eventdal payment, mast be determined by 
the same roles as apply te a principal ob- 
ligation which is falfiUed knowingly* 
Rosshirt's Z. Vol. 2. Ng. 3. 
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ated.* Under this proviso, corporeal things of every kind, as v^ell 
as incorporeal things, admit of being pawned or mortgaged. As to the 
capability and eflfect of a mortgage on thtngrs incorporeal, the principles 
are as follows : 1. As regards servitudes^ the proprietor of the thing 
may grant to his creditor a usuifructui in it by way of pledge ;^ the 
usufructuary may also pledge his usufruct to a creditor, but in diis 
case the creditor cannot seize on the right of usufruct itself, but only 
on the Iruits of the thing, and on these only so long as the rights of the 
pledger continue,^ Predial servitude$ which already exist, cannot be 
pledged without the dominant land to which ihey are attached ;^ but a 
servitus rustica, not also an urbana, may be granted by way of pledge 
by the proprietor of a piece of ground to his creditor, in such a man- 
ner that the creditor may enjoy it himself, and, ia case his claim is not 
satisfied,, may sell the servitude to another neighbour.' 2n When 
a claim is pledged, the mortgagee* is entitled, in case of non-paymonty 
either to disposd of the claim or to bring an actio utilis in his own 
name upon it, against the original debtor. If in such case a sum of 
money constitute the object of the -claim, the creditor keeps only so 
much of it as is necessary to repay him; but if the' object oftbe claim 
be a corporeal thing, he receives the latter pignoris loc9J 3. The 

(a) fir. 9. % I. D.20.1. (quoted above, p. 363. on an emiAytenBis or a aaperficiefl^ comp. 
note e.)->-8ee m general : Dig. XX. 3.— God. (^ 325. 330. 

VIII. 16. 17. ai. — GlMck, Comm. Vol. 19. gf) fr. IS.pr.D. 13. 7. (Panltw) "Siconve- 

^ ^?*r* A __j nent, ut nomen debitorie mei -pigDon dbi ait, 

(b) fr. 11. $ I. D. 20, 1. (MarcJanna) **8i taenda eat a Praaiore Iubc oonventio, nt et ta 
i»Ti-xprt<tti facta ah, et infundnm attt in ades in exigenda pecama, et debltofem adTexsos 
nHqvM induccitur, eo naque retinet posaes- me, ai com eo experiai^ toeatxir. Ergo at H 
iAooem pig^norit toco, donee illi pectmia aol- fumkenpecunianumJuerUtexcutaxnpecutdam 
vator, qanm in naoraa fractna percipiat ant tecum peiuahis, si vera corporis aUeujnt,id, 
locando, ant ipae percipiendo, babltandoqae ; auod acceperis, ^erit iibipignoris loco^ * — ir. 1 3. 
itaqne ai amiaerit poaaeaaionem, aolet in fiic- { 2. D. 20. 1. (quoted in next note.)— ^. 20. Dl 
tarn actione nd."— ^r. 15. jpr. D. ibid. (Oaina) fbld. (UIp.) " Com convenit, nt ia, qni ad rsfeo- 
-"Et qns nondun vaxAt futura tamen surUj tionem oediiicii credidit, de pensionibaa^^nfc 
hypotkeett dari possunt, ut fructus pendens piffnoristpiecreditumvecip\Bl,^iamaeiionet 
tesj partus andllte, feetus pecorum, et ea uttles adcersus inquilinos aedpiet, cantionia 
^tMB nascunturt sint hyjpotheca oblif^ata, exemplo, qnam debitor crediton pignori de- 
idqne aervandnm est. aive dominu.^ tondi dit" — ooufA. ^.C. B. 17." Notnenquoqtte debi- 
«onvenerit ant denanfractn, ant de hia ouaB loris pig-norari ct generaliier et speciaUltr 
naacnntar, aive ia qui naumfmctnm haoe^ jwfse.jampridempmcuit. CLuare ai debitor la 
aicut Jnlianua acnhiV'—Hepp m the Arebtv aatianon fecerit, cm in credidiati,ine, cniuaM- 
Civ. Prax. Vol. 13. p. 343. VoL 15. p. 79. men libi pignori datum eat, niid ei, cui debair, 

(c) fr. 11. ^ 2. D. 20. 1. (quoted above, p. aolvit, nondom certior a te de obligatione toa 
331. note c.)— fr. 8. pr. D. 20. 6. (Marciannaj hcin8»ulilibus actiomhua satis tUnfacere u9- 
*' Bicutre oorporali extincta, ita tXusufructu que ad id, quod tibi deberi a ertdOore ejnt 
extineto pignus hypotheeave perit. "—fr. 15, probaveris,compeUetur, qnatenns tamen ipsB 
pr. D. 20. 1. (quoted above, note bU debet"— conat. 7. C 4. 39» "Poetqnam eo 

{d) fr. 16. D. 6. 1. and fr. 44. D. 19^. (quoted decursum est, ut cautiones quoque dantorum 

above, p. 336. note c.) — Majansii Bisputt. pignori dentur, ordinarium Tisum est, poti 

Vol. 1. Diap. 4. nominis venditionem utiles emtori, aacni re- 

(«) fr. 11 . } 3: fr. 12. D . 20. 1 . (quoted p. 336. aponsum eat, vel ipsi creditoripostzdanti dan- 

note c.)— 6'e8ter(ifny, Pfandrccht. p. 75.— On das ^tiones"— const. 2. C. 4. 15. "8i ia 

fr. 12. cit. eee: Olitck, Comm. Vol. 14. p. 24. cauaa Judicati Valentis, qucm tibi condem- 

Vol. 19. p. 207. — i>er»^<tr^, Beitr. znrGfescb. natum esse proponis, nmil eat, quod aino 

der Rom. Testamente. p. 144. IBO.— Hepo, 1. c. (^uipstione pi^oria loco capi et distrahi pes' 

Vol. 13. p. 349.~^Buchei, Erorterungen. No. 3. ait, 'dcbitares ejus convcnli ad solutionem aue* 

Marbuig, 1835.— Concerning the mortgage toritaU Pntsidis pravincia compeUunittr/* 
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right of pawn and mortgage itself may be made an object of pledge^ 
i. e. one who holds a pawn or mortgage may pledge it again to his own 
creditor (subpigiws) ; in which case,, as regards payment, the latter 
baa the preference.* 

///. EziaU of ike Right of Pawn and Mortgage. 

§ 339. The right of pawn and mortgage is, according to its object 
and e;Ktent, either 9, pignus generale or ipeciale,^ 

A. A pigmts generate e, hypotheca wnniwn honorum is a pledge of 
the whole of the property belonging to the debtor (as a unvoersitae 
jmis)." This general right of pawn and mortgage, when no express 
agreement is made to the contrary, extends also over such property as 
the mortgagor may afterwards acquire ; and it applies to all thinga 
whatsoever belonging to the mortgagisd estate,, in the same manner 

^^e^terding, tfeber die SchoIdverbindlicR- luimifractum possessioniA tantnmmodo pig- 

keitalB Olgect des Ffuidrechts. Groifswald, van dediatis, isque, qai aocepit, alii earn pos- 

1812., and hia Piandrecht. p. 76. — Bohnde eenBionem, ci^as vsamfractom nexum babe- 

nominis pignore. Berlin-, 1818. — HuMchke bat, aine Testra volontate plgnoravit, creditor 

de pignore nominis. GK>ttingen, 1820. — Biuh- c^us id, in qno pignoria vmonlam non consti- 

Unbruckj Cession. 2d Ed. p. 183. — Pfeiffert tit, distrabens, dominio vos privare neqniviL 

Vnctische AosC Vol. 1. No. l.—Ortloff in Q^aodsi non foit vestro creditorf nsnsfractns, 

Bchonck's Jabrb. Vol. 12. p. 201 .>- Contra: aed ipsa possesaio pignorata, et anfeeezsolu- 

7^rot8chet Das Verpf&ndongs ■ Recbt dea tam a domino pecnniam creditor secundua 

Pfandglinbigers. Guatrow, 1834. wbose opi- pignna acceptom vendidit, non poise vendi- 

jiion is refuted, by Sintenup Pfandrecfatl. iionempoettoiutampeeuniamfwdndhdiwiy' 

Btreitfragen. No. 2. p. 23. and in bis Handb. mm principam placitis continetQr."~const. 

p. 14Saeqq. S. C. ibid. ''61 creditor poaaeasionem, ^uea 

(a) fr. 13. $2.D. 20. 1. (Marcianos) " damn parentiboa tola pignoria jnre fnerat obligata, 

pignori rem pignoratam, aeeipi poMC plaeu- non vendidit^ sea alii creaitori pignori deditf 

ertif qoatenas otraqae peconia oebetmr, pig- examinata fide veri poteris earn 9oltUo eo, 

nu* secuTido ereditori tenHur, et tam excep* quod ex hoc causa crcdiiori debetur, inter' 

tio, ^nam actio utilis ei danda est. dnodsi cessu Prtesidis vrovinM reeuperare.** — < 

dominns solvent pecuniam, pignns qaoque He]^ In tbe Arcniv Gir. Prax. Vol. 13. p. 

perimitnr. Bed potest dabitari, nomqaid 530; Vol.15, p. 86% — Comp. LaAr, ibid. Vm. 

creditoii nommoram solntonun nomine utili» 14. p. 169-164. — MuUenSruch, Cession. 3d 

actio danda sit, an non? dnid enim si res Ed. p. 332 aeqq. — Trotsche^ 1. c. — Sintenie, 

Boluta faerit ? Et vemm eat, qaod Fompa> Pfandrecbtl. Streitf. No. 2. and in bis Handb. 

nins libro se^timo ad Edictom scribit : Si p. 674. — Hofmannr Veraucbe. Darmatadt, 

qjoldem pecnniam debet ia» cnjos nomen pig* 1-835. No. 5. 

nori datom est, exacta ea creditorem secmxv (6) Oesterdingt Pfimdrecht $ &-10. Con- 

pensatamm ; si vero corpus is debnerit, et ceming tbe nature of a pignsa apeciale and 

aolvent, pignoria loco fidtarum. apud secun- genera[e,opinionsareverymiiGb at variance, 

dam creditorem." — fr. 14. $ 3. D. 44. 3. See: Merzde vera indole divisionia bypo- 

(Sceevola) " Et ai mibi pignori dederis, et Uiecaram in generalea et specialea. Tubin- 

ego eandem rem alii pignoravi, mens credi- gen, 1818. — Zimmemt }l5m.-recbtl. Unler- 

tor utetur accesflione tai temporis, tam adver^ sucb. Vol. 1. p. 296. — Caplik de generalia 

sua extraneom, qoam adveraoa te ipsunv specialisqae hypothecae d^riminev Gottin* 

quamdia pecuniam mihi non exsolveris : gen, 1820. — BaumbtMckf Vertbeidigong einer 

nam <)ui me potior est, cum ego te superata- Fiorentiniscben Leaeart in L. 2. D. qui po- 

Tua aim, multo magis adversus te ootin^re tiores sunt in pignore. Jena, 1820. — Hof 

debet; sed si pecaniam mibi solveria^ mann, Ueber den Sinflnaa allgemeiner 

boc casa accessione tua non utetur." — Pfandrecbte anf die einzelnen Badien des 

const I. C. 8. 24. " Etiam id, quodvignori Scbaldaers. Darmstadt, l830,^Ros8hirt io 

obligatumest, a credUore pignori oostringi bia Z. No. 1. 

posse, jam dudum placuit, scilicet at seqaenti (c) A bypotbeca generalis extending over 

ereditori utilis actio detur, taradiuque eum is, tbe mortgagor's future estate ia eranted wbere> 

qui jus reprsBsenCattueatur, quamdia in causa tbe wboleof bis estate baa been pledged 

pignoria manet ejus, qui dedit. Sed ai vos eilher witfaoxtt any apecificatioa or vintlk 
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as if they had been specified and separately pledged, so that d>e single 
things which have passed into the possession of a third paity can 
always be reclaimed from him by the mortgagee.* 

B. A j^igwMs specUUe exists ; 1. When single things are pledged 
separately. Here the right of pawn or mortgage attaches to each 
single thing, and passes with it to every one who sabeequently 
acquires it.^ 2, When a number of things are pledged as a tekoUf or 
univerntas renim (§ 149). If in such case the umversiiat pledged con* 
atsts of things which according to their destination are subject to a 
continual change by sale or otherwise, as e. g. a flock of sheep, or the 
stock of a shop or warehouse, every thing that is sold from it singly is 
freed from the mortgage.^ And on the other hand, every thing that is 
afterwards added to the Mmversitof, becomes subject to the mortgage, 
whether the addition arises from production or from purchase. This 
last rule, however, holds good only so long as the pledged umverntoi 
remains in the possession of the mortgagor himself; for as soon as it 
passes to his heirs, the mortgage applies only to the pieces contsdned 
in it at such time and the produce therefrom,butnotto the new pieces 
procured and added thereto by the heir ; and in case it passes to a 
third singular successor, the mortgage applies not even to the subae- 

OBly a partial specificatioii of the tfaingf Oans, Zettacfarift. VoL 1. Ka M. sad iSono 

of which itoan«iBt& — oonaL 9. Cod. 8. 17. kirt, 1. e. 

(a) fr. 1. jir. fr. 15. § 1. D. 90, l.~fr. 34- $ 2. {b) fr. la $ 2. D. 13. 7. (Paolus) "Si/tw- 

D. ibid. (Sonvola) "Creditor pignori acoe- dufpignontQMveident,manerectnuampig' 

pit a debitore, quidauid in bonis haberet noris coniftitit; quia cum saa causa fundu 

IkabituruBve eueL dosntam eat : an cor tranaeat, aicat in parta andUe, qai poai ven- 

poia peconis, qnam idem debitor ab alio ditionem natos ait"— <x>naL 13. C. 8. 28. — 

BQtuam aooepit, qnum in bonia ejna fkcta ** Bi debitor rem tibi rare pi^oria obligalam 

aint, obli^ata meditori pigf&ori ease cceperint ? te non conaentiente dtstrazit, d^ymtiMtm cum 

Beapondi : eoepitseJ* — conat. 9. C. 8. 17. " Si atM eauta transtvUt ad emiorem." — eonat, 

qaia in eajnacnnqne contractoa inatramento 15. G. 8. 14. " Debitorem neqne Tendentem, 

£m. Terba poaaerit : fide el periculo return ad neqne legantem rel fldeiconuniaaom relin- 

W ^lerff JMM^ffi, Tel : per earwm exactionem qnentem poaae deterioron iacere crcditoria 

ao^ff^art ^tMjmMMlto, aafflcereea verba ad oonditionem, certiaaimaBii eat Unde ai tibi 

remm tarn eamm, qoaa in prssBenti debitor obligatam rem probare poaae confidia^ pigno- 

habetf qnam fotoraram hypotheoam, aanci- ra pertequi <K6e«."-- Still the pled^ doea 

mna, nee ex prioriboa aanctionibaaminasha- not ap^lv to thinga procared by selling' the 

bere apecialia hypothecs memoriam videri, object pledged, tr. 7. in fin. D. 20. 4.— conat 

qnnm ait jnatnm, volnntatea contrahentinm 3. C. 8. 15. 

magia, qoam verbomm oonoeptionem inepl- Ic) fr. 34. pr. D. 20. 1. (BcSYola) " Q.iram 

cere. Saner qua general! hypotheca illad tmemam debitor creditori pignori dedera^ 

qnoqne ad conaervandam contrahentinm to- qnssitnm eat : ntram eo facto nihil egerit* 

Inniatem aancimna, nt ai rea anaa aupponere an tabeme appellatione mercea, qnaa in ea 

debitor dizerit non acyecto^ *tam prasent^ erant, obligaaae yideatar? et ai eaa mercea 

mutm fiUurMf' Joa tamen generalia hypo- per tempera diatraxerit, et aliaa companiTe- 

tnecfe etiam ad fatnraa rea prodacatnr." — rit, easque in earn tabemam intnlerit et de- 

conat 8. f alt C. 5. 9. — Baumback in the ceaaerit, an omnia, (pm ibi deprehendantax; 

Archiv Civ. Prax. Vol. 4. p. 31. 418. — creditor hypothecana actione petere posait. 

Another opinion ia advanced by Hcu^emann, qnam et merciam apeciea mutatad aint, et res 

Pract Brdrt. VoL 6. No. 98. and Bulow, Abb. aliie illatos !" Respondi: ea qute mortis de- 

Vol. 1. No. 1. — But aee, contra s Kanff', Ci- bitorix tempore in tabema invenia ennt, pi^' 

▼ilrechtaapruche. VoL 1. No. 71^— SeujffeHt. nori obligata esse videntnr.'^—Ztmm^m m 

ErtSrt VoL 2. Na 19.-~Langenn and Kori, Linde'a Z. VoL 1. p. id.'-Haubold, Inat. Li- 

Br5rt VoL 1. No. 10^— Comp. alao 8» P* neamenta. Bd. by Otto. p. 308. 
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quent produce-^ 3. Wken only a part of an entire property, whether 
t^pars quania or quoiOy is pledged.^ 

G. Sometimes where a general hypothecation is made, a single, 
thing helonging to the property is also pledged separately. When in 
such case the latter is intended to constitute the first and principal, and 
the remaining property only a subsidiary pledge, the creditor* tnust 
first proceed against the thing specially pledged.^ On the other hand, 
if the special pledge be given subsequent to the general hypotheca- 
tion, his right to seize first upon what things he pleases is not 
restricted thereby.'' So too when several things are specially pledged 
to the creditor, and there is no agreement to the contrary, he has his 
choice as to which he will proceed against/ 



TITLE SECOND. 

I8TABLIBHMENT OF M0RTQA.0K8. 

L By Private WiU. 
A. Eeqaidtes. 



§ 340. A right of pawn or mortgage may arise irbm an exercise of 
private unll, i. e, either by agreement or by testament. It can be 
granted only by the proprietor of the thing to be pledged, or by one 
who has at least a right to dispose of the same ; but it is immaterial 
whether it be given for his own or for another's debt./ So too a joint- 
fa) const. 3. C. 8. 15^fr. 13. pr. D. SO. 1. CiTilreoht YoL 9. p. 177^— G^l&dk, Camm. 
(Mtrdanu) " Giege pignori obligator qua Vol. 18. p. ^^^-^eaterdiw, Pftndreolit. p. 
jpoUea niMCttfUur, ienen^r. Bed et si orio- 345. — Caplik, L c. p. 73. — Hqip in thoArcUT 
riboAcai^tibasdecedentibiutotiugrexnierit Oiv. Prox. Vol. 9. p. 368. — Zimmem in 
reaoTatUB, pignori ienebUwJ'-^tr. 36. $ 9. Linde'a Z. Vol 1. p. 47. -^Sekrotert ibid, 
fr. 29. pr. $ 1. D. ibid. • Vol. 1. p. 397.— £/««»' AUgem jar. 2eit. 

(b) For instaooe, const 1. C. 6. 43.— Not. 1^39. No. 83. 1830. No. ^.-^Tkibaui in tb6 
108. c. fi^^Lokr in the Arcfaiv Civ. Frax. Aidiiv C'vr. Prax. Vol. 17. p. 1 oaqq. Ck>ntra: 
VoL 4. p. 908. MiMenbrueh, Paadecten. § 319. note 9. 

le) fr. 15. J 1. D. 90. 1.— const. 9. G. 8. 98. {d) See especially TkidatU, 1. c. p. 95.— 
" CtodB specialiter vobis obligata sunt, debi- Rosskirt, Gem. Deutsch. Civ. R. Vol 9. ( 
toribus detractantibiis solutionem, bona 6de 305. note 4. — Hojrfner, Gomm. Ed. by A. D. 
debetis et solenuuter venders. Ita enim ap Weber, p. 551. 

parebit, an ex pretio pigooris debito satis* (e) fr. 8. D. 90. 5. This right of choice 
fieri possiL QuodH outa deerii, nan jtrohi- holds good also in the case whore two single 
bemitU ceUra etiam Bona jwre amventumii things are pledged. Hence a croditor wno 
eoji«e?tw."— const. 9. C. 8. 14. " dnaniTia hasian interior mortgage in one of them, 
oonaCet* specialiter qntedam etoni versa bona has no other way of protecting his interest 
generaliter adversariom tanm pignori ao- than to avail himself of the Jos oflftnendL 
oepisse, et aqnale Jns in omnibus habere, (/) fr. 9. D. 13. 7. (Pomptftiins) " Si debi- 
jarisdictio tamen temperanda est Ideo()iie tor tern pignori datam vendidit et tradidit, 
noertnmestp po§$e earn ez tu, qvfg nomina- tuqae ei nommos credidisti, qaos ille solvit 
Um ei pignori ohUgaia ntni^ uniioevum re* ei creditori, cni pignos dedent, tibiqqe cam 
di09re dwiwn, at, gum poiUa ex ii$dem bo- eo convenit, nt ea res, quam jam vendiderat, 
nu pignori aeeepieti, interim tibi non au/erri, pignori tibi esset, nilul ie egtste conttai, qni 
Prtssee provineia jubebU." — Koekt Diss, de rtm alienatn pignori oecqiferiB ; ea enimim- 
ooncnrsa hypotheosi speeialia et g[eneralis. tbne emtorem pignoa liberatom habere oob- 
Giesaon, n82^^Weberi Versucbe uber das pine: neqne ad rem pertinuissei qvod tut 
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owner is allowed to pledge his share in the thing;* and even a thing 
beloDging to another may be pledged, if its owner conBenta to the 
pledging,^ or afterwards approves of k,' or if he who pledges it does 
80 on condition that he is to become proprietor of it himself.^ Moreoyer,- 
the pledging of another's property always becomes valid when the 
pledgor subsequently becomes proprietor.* But, whether, on the 
other hand, it is rendered valid by the proprietor's afterwards becoming 
heir of the pledgor, is a question much controverted ; the affirmative 
opinion, however, deserves the preference./ Again, where the 
alienation of a. thing would require certain formalities, the same 
formalities must be observed in pledging it.< 

B. Difibrent Kindi. 

§ 341. A right of pawn or mortgage may be granted voluntarily: 
1. By agreement. This is either a contractus jngnaratUius, when a pawn 
is given ; or a pactum ht/potheca, when a mortgage is established. In 
the former case, the delivery of the thing is requisite to the acquisition 



6!^iSS P|g"Jfvi^ J.^'JS^-JS^SSM; 5fift2r«i5m JU&rf;'vilaia« eom retro recur, 
de qnibos agebatar, tuos ewe, itUelligift obli- rere ratihabltiODem ad illud tempos, quo oon- 
gdurt «o$ crtditori ab aUo non poHtittei si venit. Volontas aatem fere eoinim demum 
non aciens, hoc agi, in fraadem credltoria ig- oervabitiir, qui et pisnort dare poasmit" 
norantia dlaaimnfiili." — fr. 5. } 2. D. 20. 1. (<i) fr. 16. $ 7. D. ibid. (Idem) " Aliena res 
(quoted aboye, p. 371. note a,y^eiterding, atiliter Doteat bbligari tnb oondiliooe^ m da^ 
Pfimdrecbt $ 12. hitoru facta fuerit." — Mayer in the Arehir 

ia) oonai. nn. C. 8. 21. '* Frater Tester, sieut Civ. Prax. Vol. 9. p. 246. and in the Tub. krit. 
Toois invitifl portionem vobis competentem Z. Vol. 5. p. 357. — MuUer in the Archiv Cit. 
obligare non potuit, iia svam dando Mig^a- Frax. Vol. 11. p. 393.— iSc&^rader, in the Tub. 
Uonem ereditori qiuBswii, Undo intelligitifl* kriu Z. Vol. 2. p. 65. 
oontractumejaa nullum pTBBJudiciumdominlo {e) fr. 41. D. ibid. 7.— const. 5. C. 6. IS. 
^estro iacere potuiMe."—fr. 3. f 2. D . 20. 4.— (quoted al>ove, p. 278. note e.) Provided the 
fr. 7. 6 4. D. 20. 6. (GhLins) " Illnd tenendum creditor yyas in bona fide at the time the pawn 
est, M quit eommunU ret partem pro indiviso was given, otherwise he has merely & right 
dederit hypotktxa, divisione facta cum aoci^j of retention, fr. 1. pr. in fin. D. 20. 1. 
non utique earn partem ereditori obligatam (/) fr. 41. D. 13. 7. — fr. 28^ D. 20 1. 
ease, qus ei«obtingit, aui pignori dedit, sed (Modestinus) "SiTitio^ qui rem meam ig- 
Mlriusque pars pro indivUo propairte difni' norante me ereditori suo pignori obUga- 
dia mane&t obUgataJ'-^Wiutphal, Pfand- verat heres eztiteroi ex post facto vigMiu 
Mcht $ 108. directo qtUdem mm eonvale»eU, ted ntiiU 

{b) Tnis is tacitly done, if he becomes seen- pignoratiHa dabitur erediiori," — See there- 
rity for the mortgagor or if he from bad faith on: Getterding, Pfiuidrecht p. 110.— Olidt» 
dioes not object to Uie pledging.— fr. 5. $ 2. D. GomuL Vol. 14. p. 32 seqq^ — Mayer, L e.— 
20. 8. (Maicianus) " 6i quis fidejubeat, quum Mnller, L c-^O. C. Midler^ Ck»mm. ad L. 99. 
iesillii^8adebitore,proanofideiu8sit,pigxx>ri D. de pignor. et ad L. 41. de pignor.act 
data sit, bellisime intelltgitur, hoc ipto, quod Kiel, 1838. The opinion adopted in the lest 
fidejweat, quodammodo mandare^ ret tuat is also supported by the analogous dednoas 
ette obligatat. Sane si postea sint ejus res in const 5. G. cit. and const 14. C. 3. 32.>- 
hypothecs date, non erunt obligats." — fr. Comp. also fr. 9. 6 3. D. 20. 4. — Bh^d, I. e. 
41. in fin. D. 13. 7.— const 2. C. 8. 16. (quoted p. 15. — Sintenit, l, & p. 99. 
above). ig) fr- 1- D. 97. 9. (Ulpianus) *«Impeiaao- 

(c) tir. 20. pr. D; 13. 7. (Paulus) "Aliens ' ris Severi oratione prohibiti sunt tntores eC 
res pignori dari vduntate domini potest curatores pnedia rustics vel sabnrbana dis- 
Bed et siignonmte eo data sit, et ratumhabu- trahere. 1. Q^nn oratio in senatu- redtata 
erit, pignus valebit"— fr. 16. $ 1. D. 20. 1. est Tertyllo et CIcihente consnlibus, Idibus 
(Maroianus) "8i nesciente domino res ejus Junils. $ 2.Et sunt verba ejus hcjusmodi: 
hypothecs data sit, deinde postea domfaraa Preterea palres oonsoripti* interdicam Vai/y 
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of the right ; in the latter, it is not.* 2. By teitameni, where the right 
of pawn is acquired ipso jure at the moment of the testators. 
decease.^ In either case, the intention of the pledgor to pledge a 
thing, may also he inferred from his acts, where these acts admit of no 
other construction.^ 

C. Tbeir ComiMiioemeikt^ 

§ 342. The canvention€U right of pawn or mortgage arises at the 
moment of pledging ; unless the debt be not yet in existence, in which 
case it takes effect at the time when the debt arises.* The testamentary 
right of pawn or mortgage never takes effect before the moment of the 
testator's death, even though the debt should have previously existed^ 
If, however, the debt is not already in existence at the time of the 
testator's death, the right of pawn or mortgage does not commence 
until the debt exists/ 

D. Clalmsibr which th^ are liable. 
§ 343. Where a pledge is given in general terms, it secured not only 

aiid ^ costs of suit meurrea %y tne creditor, and likewise the impen" 
9a necestaricB and utiles ;' still as regards the interest and conventional 
penalties (§ 177), they are covered by the pledge, only so far as they 
have been agreed upon at the time of pledging.* But if the pledge 

ribuB et cnratoribiu, ne prasdia nutica vel lie, 1835. (Tmulated into German with im- 

sabarbana distrahant, nisi, nt id fieret, paren- proTementa, In the Arcbiv Civ. Prax. Vol. 

tea teatamento vel codicilliB caverint Qaodal 10. p. 245.) — Comp. BuchhoUzt Qni potiores 

forte SB alienum tantam erit, at ex rebus oe- sunt £a pi^ore. KonigBberg^, 1829. p. 57 seq. 

terifl non poMit exaolvi, tune Prator wrbor {ii fr. 1. fr. 9. fr. 11. 12. D. 20. 4.— fr 4. D. 20. 

wtu vir ctarittiinui adeatur, out pro tua re- 3. (raulae) " Titixu, qaam matoam pecnniam 

Urione €e9timet, quapoitint cutetunri, ohligct- accipere vellet a Mtevio, cavit e$, et qaasdam 

rt«ed^^n^,manente ptipilloactione,8ipost- rea iiypotbectB nomine dare desiinavit; 

ea potaerit probari, ooreptmn ease Prstorl. deinde* poatqoam qnaadam ex hia rebaa 

Bicommuniarea erit, etaociuaaddivisionem vendidiaaet, accepit pecnniam. Quasaitom 

provooet, ant at creditor, qni pignori agram a eat: an et pnna rea venditaa creditor! te> 

parente papiUi accepit, joa exeqaator, nihil nerentnr? fleapondit: qaam in poteatate 

novandam 06naeo."~-conBt 92. 0. 5^ 37. — foerit debitoria, poat caationem inierpoaitam 

Qonat. 2. C. 5. 70.— consL 1. C. 5. 71. pecaniam non accipere, eo tempore pignorit 

•ta) ^ 7. in fin. J. 4. 6. — ^fir. 1. pr. D. 13. 7. obligationemamtraetamvideritquo pecunia 

(Ulpianaa) "Pignna contrahitor non aolnm 9»««nera^aef^,etideoin8piciendiim,qaaareal]i 

traaitione, aed etiam nuda eonventione, etsl bonia debitor nomeraln pecanioB tempore ha- 

non traditnm eat"— fr. 4. D. 20. l^—Qester- hneTiV'—Oluck, Comm. VoL 19. n. 232 aeqq. 

dingt Ffimdrecht. $ 15-17. — Heite and Cropp, Jnr. Abh. YoL 2. No. 15. 

(S) fr. 26. pr. D. 13. 7.— fr. 12. D. 34. l.-— (/) Concerning the time vtrhen the mortp 

MuBset de jnre pignoria legato. Spec. 1. 2. gage takes efiect in thia case, aee : fr. 1* pr. 

Heidelberg, 1810. 1811. D. 20. 1.— fr. 3. $ 1. fr. 7. $ 1. D. 20. 4.— Ges- 

(c) fr. 5. 9 2. D. 20.1. (gpoted p. 371. note a.) terding; Pfandrecht p. 83. 248 aeqq. — Hepp 

— conat 9. C. 8. 17. ^tVeber, Yeraache. No. in Eoashirt'a Z. f. Civ. n. Crim. A. IIL 3. 

5i.—'8enfert, Krort. Vol. 2. No. 22. Hence a {g) fr. 8. pr. 4 5. fr. 25. D. 13. 7.— const. 6. 

conventional right of mortgage may arise C. 8. 14. — fr. 13. ( 6. D. 20. 1. (Marcianna) 

from a tacit grant ; though thia maat not be " Propter umras qnoqno ai obligata sit hypo- 

confonnded with the so-called pignoa tacitom theca, naora aoM debent Idem et in pesna 

of the Romana (^ 345). dicemna." — Gesterding, Pfandrecht $ 5. 

((2) Hepp, Diss, qna inqairitnr ex qno tern- Idem, Nachforschnngen. Vol. 4. p. 1. 

pore hypolheca bona debitori* afflciat Leip- (A) Aig. fr. 54. pr. D. 19. 2. compared with 
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be expressly given for securing the principal sum, or the interest, or a 
part of the debt, it is liable for that only for which it was giyen.« 

//. Bf a Judicial Act, 

§ 344. A right of pawn or mortgage may also be established, con- 
trary to the will of the proprietor, by b. judicial decree ; and this may be 
effected in two different ways. 

A. By a decree of the praetor, granting the creditor a provisional 

possession of the debtor's property (misno creditaris in bona debitcrisy 

The following are the cases in which such a decree is ffiven : 1. The 

tmrntsno damni infecti causa, whose object is to secure against an injury 

Aat may arise from the falling of a neighbouring house ;• 2, the tm- 

misno legatorum sertfandorum causa, for securing a legacy left sub amdi- 

twne or die;^ 3. the missio ventris m possessionem, whereby a .widow is 

put in possession of an inheritable estate, for the purpose of securing 

the rights 6£ a posthumous child/ The right of pawn and mortgage 

founded qn such praetorian immissions is cBHedpignus pratorium/ 

B f Bv T Wini iinj /viW ^yyhan tli^ pifBtor commands diat^thill£B «haH 
be taken from a defaulting de btor for tUd puipose ox. eatorciDg obe- 

dience, eras a punishment; or when, in executing the sentence, he 

orders the goods of the defendant to be seized. The right of pawn 

and mortgage arising in this latter case was called pignus ex causa 

judicati captum ;' the modem term for it is pignus judidale. 

HI. By Operation of Law. 

§ 345. Lastly, the right of pawn and mortgage is founded in many 
cases on a grant of the law ; so that it attaches ipso jure to a claim 
as ;9oon as the latter exists^ independent of any declaration by the 



ooBJrt. 4. C. 4. 32.— WebeTf Vemiche. p. 151. gun ($ 347) iamiifeed to the leoBtea— « 

•^Se^ffert, Erort. II. No. 23. 3. C. 6. 43.-- LMr in his Umg. Vol. 3. (L) p. 19& 

(a) fir. 11. $ 3. D. 13. 7. (Ulpifti»i«{ "8iin and in the Arohiv Civ^. Pnuc VoL 5. p. 20eL 

Mortem duntaxat, velinu$ur<u obtirietumett (e) Dig. 37. 9. — There vna anotliar kind «f 

pignu$t eo tolutOt propter ^uod obUgatum inunlMlon in use among the RomBui^Tiz. dB 

en, locum kabet ptgnoratiius, Sive aatem mtMio rai nrTandB canst, which took plaoo 

naoroB in stipiUatnm dnt dedncts, alve non, when the defendant did not appear at the 

ai tamen pi^us et in eaa obligatam fnerit, time appointed fin- litiaH»nleatatiott npon 

qoamdia qaid ex his dabetnr, pigDoralitia the action. This immiasion however U no 

oeasabit Alia cansa est earom, qnas qnis ion^^er applicable in Germany, fr. 2. D. 49, 4. 

law. 



snpralicitam modnm promisit; nam he pe- (/) According to the later Roi 

nitos illkitae 8ant."^fr. 5. $ 1. D. 20. 2. when the old orao jndicloram had ceased to 



{b) fir. 26. $ 1. D. 13. 7. (Idem) "Scien- exist, those immisaions of the creditor as weU 

dnm tamen, nbi inssa magistratus pigikaa as the pignoram capio no longer bekmgBd 

constituitnr, non alias constititi, nisi ventum etxclusively to die jurisdiction of die prsitor, 

fiterU in poti€tsitmem,'*'^£r. 3. ( 1. D. 27. 9. bat could also be ordered by every odier conrt. 

-^eaierding, PfiudreohL $ 39. See also Cod.8. S2. 

above, )p. 176 seq. {g) fr. 31. 58. D. 42. l.-^fir. 90. 74. f 1. 0. 

Ic) Dig. 39. 2. 21 . 2.— fr. 10. D. 20. 4.— Cod. 8. 83.-7. 53.— 

(0) Dig. 36. 4.~God. 6. 54.— >Thls immission Kiutner, Diss, de pignore in CMua jodicaii 

hM been abolished, since a speoial legal nnrt- oaplo. Leipiicl744 
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« 

pardes.' This is called by the Romans pignus qiufd tacUe etmtfoMhtrf 
at tacUa hypotheca/' and by the moderns pignus legale. A right of 
pawn or mortgage cannot arise by prescription.' 

▲. G«iienl legtl Martgagok* 

§ 346. Legal rights of pawn and mortgage are either general or 
special. 

A general legal mortgage is given : 

1. To the ^fisctu (public treasury) on tbe property of subjects, on 
account of taxes which are in arrears, from the day they become due */ 
also on the property of every one who contracts with it, on account of 
any claims arising from such contract ; and consequently on the pro- 
perty of its officers and administrators, from the time they enter upon 
their offices.' 

2. To a hushand, on account of a dos promised to him, on tbe pro- 
perty of the promissor ; from the day of the marriage, if the promise 

was given before or at that tirn^.^«ntharwiflfi. from the time when the 

promise was made.* . ^ 

3. To a unfe, ber heirs, and her father, on the property of her hus- 
band, on account of restitution of the doe, from the day of the marriage, 
if the doe was given before that time, — otherwise, from the day when it 
was given ; also on account of the increase of the dos fit>m the moment 

• 

{a) T>\g. 90. S.^Co4. 8. li^-^^etterding, been fully lefoted liy Thibamt, Veijllhiiiff. 

Ffuidraofat. % 19. $ yt,—Uwter1iMzmer, VeijAanuigslelire. Vol. 

(6) This same » given to it, becaaae it is 3. & 247. S^B.^Budui, Natnr des Pfand- 

Tegarded by the law, in all caoes wliere it TOcatfl. $ 51. 

Bppliea, aa tacitly agreed upon by the parties («) Conoeniing legal niortgaffe% see p«s 

rati id taeiie eonvenerit^^Se, 3. fr. 4. pr. ticolarly : MeMsner, Vom stilbchweigenden 

90. 2. fr. 7. pr. D. ibid, (quoted p. 338. Pfandrecbt. 9 Vols. Leipsic, 1803. 1804.^ 

note <2.)— const, l. C. 8.43. Oliek, Conun. VoL 18. 19. ^ 1088-1069.~- 

{e) const, on. $ 1. C. 5. 13. "Bt nt pleniua MickieU Van Verduynent Diss, de hypo- 

dotibns subveniatur, quemadmodmn in ad- thecis le^alibus in jure Rom. Liege, 1894.— 

minsstratione pupiUariinn rerom, et in aliia Qesterdtng, Pfandiocbt ^ 90. 91.^-Gr0ffcAeii, 

mnltifl Juris arttculiB tacittu hypotheeag inesse Omndriis. pp. 164-176. 

aocipimus, ita et in hnjnsmoai actione damns (/) fir. 5.^9. D. 50. ISl— const 1. C. 4. 48. 

ex utroqae latere hypothecam, sive ex parte — const. 1. C.8. 15. " Uwhersa bona eorom, 

mariti pro restitatione dotis, sire ex parte 9«toei>«en<»r,Ticepignommtribntisobligata 

molieris pro ipsa dote prsssianda vel rebus sunt" — BuckkoUz, Uui potiores sunt in pigw 

dotalibus evictis, sive ipflss principalesperso- nore. Konigsberg, 1829. p. 41. 




tens juris nominatlooem. — Btsi sine soriptis aliter id non ezpriniatur."~const 1. C. 7. 73. 

dos vel detnr, vel nromittatnr, vel susoipia- " Bona mariti tui si ob reliqna administratio* 

tnr, simili modo inteUigi lactam stipnlationem nis primipilarisB a JUeo oeatpata sunt, leM, 

ei hypothecAm ex ntraqne parte, qpasi fuerit qnas tnas esse liquido probaveris, ab aliis se- 

•cripta. Et natnra quidem ex stipulatu ao- paratB tibi resdnamtur."— fr. 46. $ 3. D. 49. 

tioms hiBc InieUigatnr, reuxoria inposiemm 14. " Fiscns semper bidwt ius pigaoris.** 

oassauie." —Bee also: fr. 47. pr. D. ibid.— const. 2. 0. 

(^ The opponte opinion whieh is supported 7. IZ.SehnUer in the Z. flur Civ. B» v. 

by tVankel (Diss, de pignoreusncapto. Giea" Froc. Vol. 1. p. 336. 

■en, 1786.), and Sckmtdl (Brwerb des Pfand- (A) const vn. $ 1. C 5. 13. (quoted In 

rechti durch Verjahnuig. Jena, 1788.), has note c). 
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of its accruing f furthermore, on account of the donatio propter mg^tia*, 
on the property of him who has promised it to her ;^ and lastly, on 
account of her paraphernal on the property of her husband, from the 
time when she entrusted him with the management of them/ 

4. To the children of a former marriage, on the property of their 
step-father, on account of their claims arising out of their mother^s 
guardianship over them, from the time of her second marriage.^ 

5. To the children, on the property of their father or mother, 
on account of their claim to those Ittcra nuptialia of the one or the 
other, the proprietorship {proprietas) of which falls to them, either at 
the time when the marriage of their parents is dissolved, or when the 
parent who acquired them marries again, since he thereby forfeits his 
right in them (prcprietas) to die children of the previous marriage. 
ThiQ genera] mortgage dates in the former case from the dissolution 
of the marriage ; and in the latter case, not from the time of the second 
marriage, but from the time when the parent acquired the lucra nup- 
tialia which he has now forfeited to the children/ 

6. To the children, on **^ ^t^jycny of their father, on account of their 
OTTM ^Aopoibjr which is under his management, in so far as this has 
descended to them from their mother or their maternal ancestors {bona 
nuUema et matemi generis). This mortgage of the children dates from 
the time when the management of the property came into their father's 
hands./ 

7. To pupils, minors, and insane persons, on the property of their 
tutors and curators, on account of their claims arising from the tute- 
lage or curatorship, from the time when it was or should have been 
undertaken.' 



la) OQOft on. $ 1. C. cit*-«ODit 19. C. 5. 3. p. 980.). and FrantJte nfirliutenuig einxelner 

—9 29. J. 4. e.-^GotUdudk, Diss. for. VoL 1. kechtmftterien. p. 108.)— Oomp. alio Fritz, 

c. 3.— TigentrOm, Dotalredit VoL 2. $ 69-76. L c. p. 432. 

lh\ Noy. 109. cap. 1. {g) coMt 90. C. 5. 37.— ooBflt vo. $ 1. C. 5. 

\e\ const 11. C. 5. 14. • 13. (qaoted p. 379. note c.) — const. 7. $ 5. C. 

Id) const 9. G. 5. 35.— const 6. C. 8. 15. 5. 70.— Nov. 118. c. 5. in fin.— Bawer, Din. 

(e) const 6. $ 9. const 8. $ 4. 5. C. 5. 9.— ex quo tempore tacita hypothec! pnpilli bona 

Hot. 99. c. 94.— Nov. 98. c. 1. 9.— Jforvsottin tntoris alBciat Lelpsic, 1761.— Van Weud, 

the 2. fur Civ. R. n. Proc. Vol. 3. p. 84. Disi. de bonis tatonim tacita hypotheca de- 

(/) According to the common opinion, this vinctis. Utrecht, 1805.— (^msller m the Arcfaiv 

legal monp^ is founded on const 6. $ 1. 9. 4. Civ. Prax. VoL 1. No. 27.— Prodigal and in- 

C.6.61. — ^AreMtii«r,I.c.(132. — Qlmck.GomBL. firm persons have no legal mortgage in the 

VoL 19. p. 134. — TkibatUt System. 6 643. — property of theu- curator, bat mere^ a piri- 

Wening, Civ. K. VoL 9. J& 136. — P/eifer, mieeium exigendi', and absentees can claim 

Pract Aosf. Vol. 1. p. 34.— Von Der Nakmer, neittier the one nor the other, fir. 1S^23. D. 49. 

Bntscheidangen. VoL 9. No. 26.— Bat it is 5. (see above, $ ^\.)-^8pangenherg, Pract 

disnated by IMr in the Archiv. Civ. Prax. Sr5rt VoL 1. p. 97. This is contradicted 

VoL 9. p. 71. where be ondertakes to show with regard to prodigal persons, by Biben, 

that const 6. $ 4. dt has reference only to Diss, de legali papiUorom et coram aaibos 

the Incra naptialia. L5hr afterwards de- bonis interdictam est hypotheca. Gnmingen, 

fended his opinion again (ibid. VoL 10. p. 1819. and by Odsohen, I. c. p. 169.— Concern- 

386 seqq.) , in order to answer the objections ing the time when this mortgage takes eflfecC, 

made hy Mayer (in the Tub. krit Z. VoL 9. see: Rndfinfff, VormundschafUrecht VoL 3^ 

p. 110.), PwMa (in Bchonck's Jahib. VoL 5. p. 91. 



BOOK I.] BIGHTS OF THINGS. 381 

I 

8. To any one wbom a testator has appointed to take the legacy, in 
case the widower or widow violates the conditio viduitatUj on the pro- 
perty of such widower or widow, from the time when the condition 
is violated.' 

9. To the churchy on the property of its emphyteuta, on account of 
the deterioration of the emphyteutic estate, from the time when such 
deterioration takes place.^ 

B. Special iQgalMortgagQg. 

§ 347. A special legal mortgage is given to the following parties : 

1. To the lessor of a pradium urhanum, on account of his claims 
arising from the contract of hiring ; and this covers every thing which 
the tenant brings upon the premises for ordinary and not merely tran- 
sient use {invecta et illata), from the moment of their illation.^ 

2. To the lessor of ^prcedium rusticum, on the fruits reaped by the 
tenant, from the day of their perception.^ Both these rights of mort- 
gage belong also to an under-lessor ; but the right of mortgage of the 
first lessor is in no wise diminished thereby.' 

3. To any one who has loaned money for the rebuilding of an edifice 
{ad restUtUionem odium), on the building thus restored and on the soil 
beneath it {jngnus innda) ; provided the money was loaned expressly 



(a) Not. S2. c. 44. $$ 2. 8.—Marezoll in eowMnisset, certe libeitati h^jiumodi pignui 
Lohr'B Mag. Vol. 4. (S.) p. 215. denies thia non officii. Idqae et Fomponina prob^ ; ait 




p. 65. — K&mmerer in the Z. (ur. Civ. R, " Cum debitor gratnita pecnaia ntatnr, poUtt 

n. Proc. VoL 6. p. 858. — ^Bot see on the other creditor de JrucHbu9 rei tibi jpignorai^ ad 

hBXkd MarexoUf ibid. p. 396. modum legitimum uturiu rehnere"^te. 32. 

{d) Nor. 7. c. 3. 9 2.— Contra: Meiuiter, D. 20. 1. (Sosdvola) ''Debitor pactna est, ui 

1. c. } 198. — Fritz, Krl&aterangen. p. 443. ^tuecunque in pradia jpignori datOf induct4t. 

Tub. krit Z. VoL 2. p. 115.— On the com- twoeetOy importata, tit nata paraiaMMseni, 

mencement of this morteage, aee Ronhirt, pignoriessent; eonun ^mdionun para sine 

Gem. Dentsch. Cir. "BL VoL 2. $ 311. note 3. coionis fait, eaqae actori sao colenda debitor 

(c) By pr€Bdiium urbtmum is here meant ita tradidit, assi^atis et servis cultane ne- 

not only everv building, but also every open cessariia Clasntur : An et gtichus yilliciu;, 

place not designed for raising prodnce. fr. 2. et ceteri servi ad cuUaram missi, et Stichi vica- 

D. 20. 2. (Mareianus) " P(»nponitis libro qua- rii obligati essent f Respondi, eos dantaxat, 

dngesimo variamin Lectionnm scribit : non qui hoc animo a domino mdncti essent, ut ibi 

aolum pro pensionibus, sed et si deteriorem /WTTC^uoaiMn^, non temporis causa accommo* 

faabitatxonemfeceritcnlpaBuain<|uilinus,quo darentnf, obiigatos."— u-. 11. $2. D. 20. 4. — 

nomine ex locate cum eo erit wstio, invecta ^ const 5. C. 4. 65. — conat 5. C. 8. 15. — Wleber, 

iUata pign&ri erunt obligata" — ^fr. 3. and fr.4. Versuche. No. 2. 

(quoted above, p. 338. note <2.)— fr.5. D. ibid. (d) B^ prttdium rusticum is here m^mt 

(Idem) *' Fomponius libro tertiodecimovaria- only apiece of ground designed for raising 

mm Lectionumscribit: si^o^attofithabitatio- produce (^309. and Ed.'s note thereon), 

nem conductor mihi pmstiterit, ffMWcto a me nr. 7. pr. l>. 20. — . fr. 24. ^1. D. 19. 2. 

domino insula pirnori non esse, $ 1. Item U- (Paulas) " 6i colonus locavent iundum, res 

lud,inquit,videnaumfiit,anvoluntatedomini posterioris conductoris domino nop obligan- 

^tducipignus ita vouitrUtin partem debitiitt tur, sedfructus in causa pignoris manent, 

obHratum 7" & 2. (quoted p. 376. note b.) — ^fr. 6. ^emadmodum essent, si primus colonus eos 

D. loid. (Ulpianus) " Licet in {inediis urba- percepissei." — DcUtclotc, Coucnn. p. 191. 

nis t€icite sotet conventum accipi, ut perinde {e) &. 11. J 5. C 13. 7. — ^fr. 24.$ 1. ir. 59. 

tetieantur invecta et ittata, ae «t speeiaUter D. 19. 2. 
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for the restoration of such building, and has been actually expended 
for that purpose. This legal right of mortgage takes effect from 
the time when the rebuilding is begun f but no such tacit mort- 
gage arises in favour of one who loans money for the erection 
'Of a building in the first place, or for the repairing of one which 
is still standing ; neither does it exist in favour of one who has 
merely furnished materials or labour on credit for the reetoratioa of a 
building.* 

4. To pupils, on the thing which a tutor or a third party has bought 
for himself with their money ,^ provided such money was not given to the 
tutor or third party as a loan ; for in that case the pupil has no right 
of mortgage in the thing which is bought with it, unless a special 
agreement was made to that effect.' 

5. To the Ugatarii Bndjideucammisiarii^ on account of their legacies 
or trusts, on that portion of the estate which the heir who is burthened 
with the legacy or trust has received from the testator ; but not also on 
his own property. If several are burthened with the legacy or trust, 
the right of mortgage applies jtro rata to each one's portion of the 
inherited estate.' 



TITLE THIRD. 

EmcTS or ▲ PAWH oa moetoaqi. 
J. In OenercU* 

A. Biffhto of the MortgagDr. 

§ 348. He who has granted to another a right of pawn or mortgage 
in a thing, whether for bis own dfebt or for the debt of a third party, 
remains afterwards as before proprietor of the thing./ Consequently: 

la) &.l. D. 20. 2.— fr. 24.$ 1. D. 42. 5.— Konigsberg, 1828. p. 36. tnd his Venacbe. 

SJlpianos) " Diviu Marcua ita edixit: ' Cre- No. 19. 

UoTt ^ui ob resiittUioncm ad^ciorum credi- [d) const 17. C. 8. 14. " QAamTb ea pecn- 

deritttnpecunia, qyM credita critt prvrilegi- nia, qnam a te matao fratar cava acoepH, 

am exigendi habebtt.* Uaod ad earn quoqne comparaverit prediua, taiuen "i" apeciauier 

pertinet, qui redemtori domino mandante pe- vol generaliter boo tibi obtigaverit, toa pe- 

cnniam sabministravit." — fr. 21. D. 13. 7.-~ cants namerauo in caoman pignoria »p» 

Dabeiow,\.c.y. 197.616.— BiUow,AVti. Vol. deduxit. 6ane penonali acaone A»i«gtniw 

1. Ko. 4. — Schr&ier in the Z. far Civ. E. a. apad FrsBudem petere son prohiberia" 

Proc. Vol. 1. p. 340. (€) const 1. 3. C. 6. 43.<-Nov. 108. ol 8.— 

(b) But he joay of coarse require tbe debtor Lfihr in the Arobiv Civ. Pcax. YoL 5. p. 206. 

to mortgage the building for the seourity of —Hepp, I c. ($ 348. note ^)— Some are of 

his loan. opinion that diis mortgage, being in itaelf 

{c) fr. 7.pr. D.20. 4.~fr. 3. pr. D.27. 9.~ indivisible, does not app^ to the share of 

const. 6. Cf. 7. 8.— Many are of opinion that each co-heir merely pio rata; e. g. JBedfcer de 

this mortage belongs also to minors, on ac« actione hypotbecaria. Graifswud, 1768. and 

count of Ir. 2. D. 26. 9. and const 3. C. 5. 51. Gluck, Comm. Vol. 19. p^ 179 seqq. Bat see 

—Gluck, Comm. Vol 19. p, 47. 288.--But see contra: Ges ten2tW, Nacbiozachttngen. VoL 

contra: LvAr in his Mag. Vol. 4. (2.) p. 140. 3. p. 201. 

•^BuchhoUx, Uui potiores sunt in pignore. (/) fir. 35. $ 1. D. 13. 7. (Fknenthnaa) **f iff- 
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1. He may use the thing pledged, and reap the fruits thereof; unless, 
by special agreement, this right of reaping the fruits has been transfer- 
red to the mortgagee in lieu of drawing interest. Such an agree- 
ment is called anttchresis/* or pacUmn atUichreticum, and may be con- 
cluded either expressly or tacitly. It is considered to be tacitly made, 
when the possession of a thing producing fruit is g^ven to the creditor 
89 a pledge; and in such ease this peculiarity holds, that the creditor 
may retain the fruits of the thing pledged to the amount of»the 
legal interest, even though no interest has been agreed upon> 2. The 
mortgagor, moreover, if there be no agreement to the contrary ,« has 
the right of alienating the thing pledged ; but this does not affect the 
mortgage on it.' Still the alienation of a moveable thing given as a 
pawn or specially mortgaged, when done without the knowledge and 
oonsent of the pawnee or mortgagee, is regarded as a theft.' 3. The 
pledgor who at the time of granting the pledge was not the true pro- 
prietor of the thing, but tnerelj b. possessor ad tuuca2nanem,m^y continue 
and complete the presmption of it, while it is in the hands of the 
pawnee or mortgagee/ 

WOB, manenU proprietate dehitorUi solaxn . a piece of ^[rotiiid are assigned to the creditor 

po o D Owi onem tmumert ad creditorem ; potest Instead of interest. In this case, as a general 

tam^Q et precario et pro oondacto debitor re rale, he is not obliged to render any acooon^ 

ana nti.'* — fr. 21. % 2. D. 20. 1. (Ulpianns) (const 17. C. 4. 32.}, unless he has agreed to 

'*^aidqiud pignori coauDodi siveinconunodi do so {fr. 1. $3. D. 90. 1.), or the anticfaretie 

fortnito accessit, id ad dcbitarem pertinet."^ contract has been made for the purpose of 

fr. 56. pr. D. 47. 2. (Gains) " Si plgnore ere- concealing usury (const 26. *$ 1. C. 4. 32.) 

ditor utatur, futii tenetnr."— Cooap. ( 6. 6. Wherecertainfluwsy/wweenis are assigned 

j: 4. 1. to the creditor. In such case he must alwava 

(a) fr. 11. $ 1 . D. 90. 1. (quoted above, $ 338. render an account, and allow the surplus to be 

note b.y-fr. 33. D. 13. 7. -^Hanker, Diss, de deducted from the i)rincipal ; because it 

vera indole et nature antichreseos. Giessen, amounts to^the same thing, whether the cre- 

1783.— Wieluslkautent Analects quedam ex ditor receives his interest in cash from the 

antichresicollecta. Qottingen,1792. — Gluck, debtor, orby way of assiniment c. Where 

Comm. Vol. 14. $ 870.— (rettercitii^, Ffand- no fruits are assigned to the creditor, but only 

recht 6 30. a tt«iw m (e. g. the use of the debtor's house 

Jb) fr. 8. D. 90. 9. (quoted p. 381. note e.) as a dwelbng). In such case, if he uses the 

Uluckf Comm. Vol. 14. p. 50. adopts an- thing himseff, he is not bound to render ac- 

otber opinion, on aooountof fr. 7. D. 13. 7. count; while he is obliged to do so when 

here following. (Faulus) *' Si autem tardins he lets it to another (const 14. C. 4. 32.).— 

§uperfiuum restituat oreditor id quod apud Comp. Sevffert, Brort. 11. No. 21. 

enm depositam est, ex mora etiam tMura« \c) fr. 7. $ 2. D. 20. 5. (Marcianns) ** Clus- 

debitori noo nomine pmstare cogendus est." ritur, n pactum aii a eredUore^ ne liceat debir 

— ^With regard to the oases in which it is tori kypothecam vendere vet pi f^nut, quid iwria 

the du^ of the antichretic mortgagee to sit et an pactio nulla sit talis, quasi contra 

render an aoobunt of the fruits reaped and jus sit posita, ideoque yeniri possit? Bt 

to zednoe the principal sum bv the surplus certum est nuUam esse^ venaUionem, ut 

of the fruits over wnat is sufficient to pay paciiom stetur" — Respecting this fragment, 

Ae legal interest, we must distinguish: 1. see^ Oluck'$ Comm. Vol. 16. p. 57. — Lauk in 

The case where the possession of a thing the Z. fur Ciy. R. u. Froc. Vol. 5. p. 13. 

bearing fruit is pled^toa creditor as securi- (i) fr. 18. $ 2. D. 13. 7.— const 13. C. 8. 28. 

ty £mr a loan for whtcn no interest is agreed to — <x)nBt 15. C. 8. 1 4. (all quoted above, p. 374. 

be paid. Here he can retain the traits, but note 6.]— Nov. 112. c. l.-^Oe$lerding, rfand- 

only to the amount of legal interest ; hence he recht. 6 23. — Comp. Bulow, Abh. Vol. 1 . No. 1 . 

has always to render an account (fr. 8. D. (e) fr. 19. $ 6. fr. 66. pr. D. 47. 2.--fr. 3. $ 1. 

cit) And 9. The case wh«re a creditor to D. 47. ^.-^Lohr in the Archiv Civ. Tnx, 

whom an antichresis is expressly given for a Vol. 14. p. 168. 

loan bearing interest Here three different (/) fr. 16. D. 41.3. (quoted above, $232. 

caaes occur : a. .Where the naiwnU frum of note b). 
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B. BJghtooftbeMortgtgaaa 
1: IngneruL 

§ 349. The rights that belong to the pawnee or uMntgagee are as 
follows : 1. He has a real right in the thing pledged, and in eyeiy 
ca^e of pawn constituted by agreement he has also a pouestio ad 
interdkta ;^ but in case of a prsetoriau right of pawn or moitgage, he 
has only the detention f and on a mere moitgrage (hypothecation) ha 
has neither possession nor detention. 2. He may retain the thing 
given to him as a pledge, until the debt is entirely discharged;^ and 
since a pawn or mortgage adheres as a real right to the thing which la 
pledged, he can enforce it against every possessor.' 3. Furthermorot 
he may again pledge to another the thing pledged to himself, or rather 
the right of pawn or mortgage which he holds with respect to it ; and 
this gives rise to the so*called after-pledge or Mubpignus/ 4. Lasdj, 
in case the debtor does not pay at the proper time, the pawnee or 
mortgagee has a right to sell the thing and pay himself out of the pro- 
ceeds {jus distrahendi pignut). This right he retains until his claim is 
fiilly satisfied;' it may indeed be subjected to certain restrictions,^ bat 
it cannot be entirely withheld from him.' On the other hand, every 
agreement is null and void which provides that the thing pledged shaU 
pass to the creditor without any sale or appraisement, or that the debtor 
shall forfeit his right of redemption if he fails to pay at the proper timo 
{lex eammitsoria «. pactum comrrdseorium),^ 

(a) Gttterdingt Pfandrecht $ 24. If) See $ 338. in fin. 

\b) fr. 16. D. 41.3. and fr. 3. $ 15. D.IO. 4. \jg) const 6. C. 8. S8. " CUamdiii aoB e« 

(quoted p. 243. in note a). integra peconia creditDii nnmerata, tiiamn 

Jfr. 3. $ 8. D. 43. 17. — fr. 3. $ 23. J). 41. 2. nro parle maiort earn anueent^s rit, dlAm- 
Thifl right of retention belongs to the nendi rem obligatam fion amUtil Acoltaieou" 
tor not only on accoant of the principal (A) fr. 4. D. 13. 7. 
debt for which the pawn was ^ven, biu also («) Hence the agreement '«e amnino pignut 
on aooonnt of the interest on it and the ex- dialrahatur' is invalid, fr. 4. D. 13. 7. On the 
penses employed apon the thing while in his other hand the pledgee cannot be compeUod 
possession, fr. 8. pr. & 5. D. 13. 7. The credi- to sell the pledge, fr. 6. pr. D. 13. 7. 
tor may avail himself of the right of retention (k) const. 3. C. 8. 35. Before the time of 
against the debtor and his heirs, thoagh not Gonstaotine, by whom this oonatitntio was 
against later pledgees, even on account of a issued, the pactum oommissorium was alio w- 
claim which stands in no connexion whatever ed also with respect to pledges. — Cicero 
with that for which the pledge was given, ad Div. 13. 56.-<-fr. 81. pr. D. 18. 1.— fr. 16. ^ 
const 14. C. 8. 27. But this right of retention 9. D. 20. 1. — Paulus, Sent rec 2. 13.^Conap. 
does not entitle the creditor to effect a sale of in general : Bieciut de paeio commiaaoino 
the thing. circa pignora. Jena, 1743.— Cticifc, Comm. 
le) fr. 16. J 3. D. 20. 1.— const 14. C. 8. 14. VoL 14. $ 869.^ Weber, Versndie. No. &.— 
** Disiractis adebitore pignoribus, creditores O^nnerf Jar. Abh. VoL 1. No. 7. — Se^ferU 
potestatem habere, ntrumne personal! obli- Er5it II.' Na 20. — Gettordinfr, PfondrecliL 
gates sibi, an pignora po»»identet in rem ae- $ 32. — Acoordinf to the canonlaw, a pactum 
tione eonvenire velintt non eat in^certi juri$" conunissorinm confirmed by oath must be coo- 
Respecting the effects of a pledge on incof^ sidered as valid, c. 2. X. 2. 21. This last paa- 
poreal things, see above, $ 338. aageiaDotoontiadiotedby o.7.X.3.21.-'The 
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4 

S. Sdie of the PMgeM 

§ 350. With respect to the sale of the thing pledged to satisfy the 
creditor, we have to consider, first the form, and then the efiect of it. 

2 . As regards the form^ the creditor may sell the pledge privately, 
i. e. without judicial authority;^ still he must advertise the sale 
puhlicly, and give the debtor particular notice of it. Moreover, in so 
doiog, he must observe certain periods of time, which the Roman 
law has fixed as follows f a. When on granting the mortgage it 
has been expressly agreed 'ut distrahatur pignCs,' in case the 
debtor fails to pay when the time comes round, the creditor may at 
once proceed to the sale of the pledge.^ h. When on the other hand, 
nothing special had been settled with regard to the sale, or the agree- 
ment was ' NE iMBTRAHATUR PiGNUs/ the Creditor was obliged a^ccording 
to the old law, after the day of payment had passed, to notify the 
debtor three times of his intention to sell, before he could proceed 
to make the sale.^ According to a later ordinance of Justinian, i]f the par* 
ties had not otherwise provided, & single notice was sufficient ; but the 
creditor could not effect a sale unlil the expiration of twa years there- 
after.' c. If the pledge iff offered for sale in the proper manner, and 
no acceptable purchaser is found, the creditor can apply to the 
ruler to have the thing adjudged to himself at its value, as appraised 
by the court {impefratio daminii). Still, even in this last case, the 
debtor has a light of redemption for two years thereafter/* 

lez eommissoria, we may add here, is that ac- {cFj PauH Sent rec. S. 1. — fr. 4. 5. D. 13. 7. 

cessory agreement by which two contractiDg Some -are of opinion that this period of two 

parlies conclnde that the one shall be freed years^ which the creditor had to wait before ho 

from his principal oblisation, if the other prooeededtoa sale of the pledge, commencecl 

fail to perform sis within a certain time, at the time when the first notice was given to 

Generally speaking, parties are at liberty to the debtor; while otbens suppose iha^ it did 

make sach agreements ; bat in respect to not begin to run until the third notice was 

pledges they are prohibited. ^ven. According to the latter opinion, the 

{a) Pauh Sent. rec. 2. 5. — Dig. 20. 5. — time which the creditor mast wait would b& 

Cod. VIII. 23. 28. 29. 30. 34. — Ueaterding, extended twenty days, as the notices were 

Pfandrecht $ 25-28. — and especially Midler, repeated at the end of ten days. 

Civ. Abb. Vol. 1. No. 3. \e) const 3. $ 1. C. 8. 34. If therefore ithad 

{b) consL 4. G. 8. 28.— const. 9. C. ibid, been agreed ' ne dUtrahatur pigntu/ such 

(quoted p. 375. note c.) — The sale of a pignvs threefold notification was still requisite, and 

ex causa judicati captum can be made only the creditor could not proceed to the sale until 

by the court itself ; for it is a continued act of the expiration of two years after the last no* 

judicial execution. See Cod. 8. 23. — J2om- tice. Zimmem in tho Z. fur Civ. R. u. Proe. 

hirt, Gem. Deutsch. Civ. R. Vol. 2. p. 211. VoL 1. p. 51.— Afu/fcr, 1. c^ 5.— i^Vite za 

(c) $ 1. J. 2. 8.— const 3. ^ 1. C. 8. 34.— Woning. p. 467.— Cornp* Tnibaut, System; 

Comp. Bopp in the Archiv Civ. Prax. Vol. 14. 7th £d. $ 649 seqq. 

p. 266.— Wening in the Z. far Civ. K. n. Proc. (/) const. 3. ^ ^-6. C. 8. 34.— fr. 15t ^ 3. D. 

Vol. 1 . No. 3. art 18.— AfiZfer, 1. c. $ 4.— IVJte, 42. 1.— const 2. C. 8. ^.--Reimhardir Venn. 

ErUut p. 459 seq.— iZ<7s<Atr^, L c IL p. 210. AofBatze. L No. 16. 



* Among the RomanB, the sale of a thing pledged coald be effected by the creditor 
privately, and without the coDcorrence of a conrt. Still sach a sale presupposed that 
the creditor had either obtained a judgment against the debtor, or at least had notified 
the latter of his intention to aell, and had v^aited two yean after sach notice. The 

25 
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2. The effeeU of a sale of the thing pledged, when made by the 
pledgee m the manner prescribed, and with the observance of the 
legal terma,' ave as follows : a. The creditor may demand complete 
satisfaction out of the purchase money. If there is a surplus,- it must 
be paid over to the debtor^ or to the next mortgagee ;'' if, however, 
the sum obtained by the sale is insufficient to meet the claims of the 
creditor, the debtor continues to be responsible to him for the defi- 
ciency.^ h. The right of property in the' thing pledged, when sold by 
a creditor entitled ^o sell it, passes by delivery to the purchaser, pro- 
vided the pawnor or mortgagor has it.' The purchaser in this case 
acquires the thing fr^ee from any previous pawn or mortgage; for these 
terminate as a consequenoe of the sale/ 

{a) The sale is entirely Toid, in case these (v) fi*. IS. $ 5. fr. SO. D. SO. 4.~oonBt. 3. % 4. 

periods are not observed, or in case the credi- G. 8. 34. — Wening^ Civ. R. 3d Ed. $ 172. 

tor had DO right of sale. God. 8.^. — Mutter, (<2) const. 3.$ 4. C. 8. 34. Comp. const. 3. 

1. c. $ 8. •€. 8. 38.— const 9. C. ibid, (quoted above, p. 

{b) St. 8. $ 5. fc 24. ( 2. fr. 35. pr. fr. 42. D. 375. note c). 
13. 7.— fr. 9. pr. D. 20. 5. (Fankis) " Qnaesi- (e) For the paichaser can obtain no better 
torn est, si creditor ah emtprepignorispretiam. dgbt than the mortgagor had himself; and 
servare non potnisset, an debitor hberatns consequently he acquires only a boos fidei 
csset t Putavi, si nulla culpa impatari credi- posaessio, wheoe the mortgagor's rigfit con- 
tori posslt, manere debitorem obhgatum, quia aisled •only in soch possesion, ai^g. fr. 54. 
«x necessitate facta venditio non liberat dc- D. 50. 17. 

bitoiem, niti pecunia pereepttt."— const 3. $ (/) oonst 13. 4X 8. 28.— const 1. C. 8. 90. 

4. C. 8. 34. -^-const 6. 7. C. 4. 10. 



•creditor was required to infoim his debtor of the time and place of the sale; bat 
ho was not obliged to sell it by auction, neither was he permitted to bay it himself, 
either directly or indirectly. In snch sales the creditor was considered to act as th(\ 
mandatary of the debtor^ he had therefore to proceed bona fide, and to take e'^eiy 
precaution to promote the debtor's interests. It was on accouat of his being regarded 
88 a mandatary, that an action for eviction coald not be maintained against him, bat 
only against the pledgor ; unless he had sold mala fide, or without any right to sell; in 
whichcase he was himself responsible for all the damages that resulted from the ade. 
A judicial sale of a pledge was required only with respect to things of a debtor which 
had been seized by a court for the execution of a judgment ; and in this case the sale 
might take place at the expiration of two months after the aeizure, and the creditor 
was admitted as a purchaser, fr. 12. pr. D. 29. 5. — const. 2. C. 8. 23. The principle 
which generally prevailed in Germany, even before the introduction of the Roman 
law, was that pledges must be sold under authority of a competent court, or at least by 
public auction ^ and this principle applies there to the present day. 

We have already remarked, that the Etoman system of pawn and mortgage had 
attained but a low degree of development ; if any additional pnxif of the troth of this 
observation were needed, it would be found in the fact that a private sale of the pledge 
was permitted. Such a disregard of the rights of other pledgees as that which » sanc- 
tioned as law by this admission of a private sale, appears to us, with our notioos of 
credit -on things, as utterly ui^ust And if any thing could render Ihis want of 
security a greater hardship to mortgagees, it was efiected by the provision that author- 
ized an heir w:ho assumed a debtur^s mheritanoe *ub henefieio invent arU, to dispose of 
the things he had inherited, and to pay off the creditors to the extent of tlie estate left 
him, in tlie order in which they happened to call upon him for payment, without any 
regard to their rights of mortgage or priority. It seems to us that in this way the vigi- 
lance of a creditor must have been often disproportionately rewarded at the expense of 
the unsatisfied ci-editors, who were exposed to all the difficulties of a suit for priority, 
in order to rescue from other creditors what they had unjustly obtained. 
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IL Concurrent Mortgage$* 

A. Priority^ 

1. Gtmtnl BmU, 

§ 351. If one and the same thi^g, or one and' the same estate, is 
wholly pledged to each of several creditors,^ and does not suffice for 
the complete satisfaction- of all, the question arises. Which of the 
concurrent mortgages is to have the preference over the others 1 The 

(a) Dig. 20. 4.-~Cod. VIIL 18. 19. 20. — one and the same thing is pledged to seyeral 

Nov. 97. c. 3. 4. — Qesterdingt Pfandrecht. pemonH jointly ; for then it secureB to each 

{ 33. one only the amount of his ahaie {pro rata 

{b) But it ii otherwise In the case where crediti). fr. 16. § 8. D. 20. 1. 



* We will insert here a few general remarks respecting the Roman doctrine of pawn 
and mortgage. 

The puwn or mortgage, except where its object is a daim, is always a jus in re 
(soil, aliena) ; hence it holds good even alter the thing, whether specially or generally 
pledged, has passed into the possession of a third party (Res transit cum suo onere). 
Tacit dffhts of pledge, i. e. those gnmted by law, are always hypotheea (mortgages) ; 
while loose established by a voluntary act of a party, or by a judicial order, may be 
either pawns or mortgages. The agreement by which a thing is pawned {contractus 
ffignoratitius) belongs to the class of so-called reetl contracts; becaose here, as the 
Romans said, obligatio re eontrahiiur, i. e. the delivery of the thing pledged is requi- 
site to tlie completion of the contract ; while the agreement for mortgaging a thmg 
(pactum hypotheea) requires nothing more than mutual consent (nuda eonvenlio, 
merus consensus). As to the distinction which the Civil law makes between pignus 
and hypoiheca, it must not by any means be supposed that the former applies only to 
viobUia^ and the latter to immobUia ; for a pignus as well as a hypotheca may apply to 
either of them. According to the principles of the Civil law, a pledge must be con- 
sidered as a pawn, where the pledging ot the thing is accompanied by the deliveiy of 
possession ; and where it is not so accompanied, it is called a mortgage. Such pos- 
session alone, however, does not give the creditor a right of preference, any more tban 
a special mortgage would give mm such a right evef a general mortgage. In cases 
where several rights of pawn and mortgage concur, i. e. where the same thing is 
pledged in solidum to several creditors, then: priority is 1o be decided either by the 
privueges attached to their claims, by the degrees of evidence, or by their respective 
ages; — whence it is said that a preference arises, eithpr as a favor persona (as e. g. 
the pabUc treasury, the wife, &c.)> or as 9k favor formaa {pignus publicum, quasi-pub* 
lieum), or lastly as a favor causa (as e. g. in the case of a debitum in rem versum). 
The nghts of preference are of special importance in classifying the creditors of a bank- 
rupt, as the estate is distributed among them accordmg to their rank: hence the doc 
trine of priority will demand more of our attention when we come to treat of the sub- 
ject of bankruptcy. But the right of priority is also of great practical importance in 
aU other cases where a collision may occur between concurrent mortgages, as 
will be seen ftoxn the following statement: 1. A prior mortgagee is at liberty 
to sell the thing pledged^ and his sale wiU terminate all other rights of mortgage. 
2. A posterior mortgagee, on the contraij, cannot sell without 'satisfying the pnor 
creditor's claim, unless it can be met out of the proceeds of the sale ; if he sells witnout 
satisfying the prior creditor, the mortgage of the latter is not affected by the sale, and 
the thing still remains subject to it 3. A prior creditor may sae any possessor of the 
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rale which generally applies here is, that tlie earlier pawn or mofrt- 
gage has the preference over the later.* This rule, however, is sub- 
ject to the following exceptions: 1. When a pawnee or mortgagee 
repledges to another a thing that is pledged to himself, the creditor 
creditaris always has the preference.^ 2. When the debt for which the 
later pledge is granted, was contracted in order to preserve the 
thing already pledged to another from perishing, the later pledge 
bas the preference over the earlie&^ 3. Those mortgages to which a 
special preference is given by law [privilegium, jus pr{Blatianu),invm%' 
bly take precedence of all others, including those of an earlier date 
(§§ 352, 363). 



a. Legal. 

§ 352. A right of precedence is given to some legal and to some 
conventional mortgages.^ 

Of the legal mortgages mentioned above (§§ 346, 347), only the fol- 
lowing are privileged : 1. That of the Jlscus (public treasury), on 
account of arrears of taxes,' and for primipilar debts (i. e. for its claims 

(a) fr. 1 1. pr. $ 1. fr. 18. $ 2. D. 90. 4.~«oiiflt isiam eon$ervandam impetuum ett, iraod aa- 

8. C. 8. Id. qacBB credidit, velati si navis fait ooligata, 

{b) doe above, $ 338. in fin. — It is scarcely et ad annandam earn vel leficiendam eeo 

necessary for us to observe, that the sab- credidero."— fr. 6. pr. D. ibid. (Idem) " Hur 

pledgee has a right to sell the pledge; bat jus eMmpecunia%cdvam fecit ioiiu* pignorit 

of coarse he is not entitled to satisfy his camam, Q.aod potent cjais admiltere, et at 

claims to a larger amount than that for which in cibaria naatamm foerit creditom, aixw qai- 

it was given to the original pledgee. On bos navis salva pervcniie non potcrat"— 

the other hand, he most restore it to the Comp. Runde^ Deutsch. Friv. H. \ 215.^ 

debtor, as soon as the Utter has paid off tho MUtermaier, Orondsfttxe dea Dentadi. Fxiv. 

original pledgee. Moreover, if the debtor is JEL 4th £d. 6 230. 

informed of the thing's being repledged, he {dj Runde de historia, indole, ae vi reme- 
is not allowed to pay off the original pledgee diomm securiiatis, <^aibas jare Romano pro- 
'withoat the consent of the sub-pledgee. This spectum est crcditonbns per privilegia per- 
last opinion prevails in practice ; bat it is op> aonalia, by pothccas tacitas, et privilevia hypo- 
posed by many writera, who, from the fact thecarom. Oottingen, VT^A.—DaMtnt, Con- 
that it is founded upon an analogous exten- curs. cap. 8. 11. — tSchtceppe, GoncntB. 6 70 aeq. 
aion of the principles which apply to the —Gesterding, Pfandrecht $ ^l.—Netuittk 
cesnon of a claim, argue that it ought to be and Zimmern, Rom.-rcohtl. Unlers. p. 383. 
confined to the cases where cUnrnt are 337.— &h^^/, Erurt. II. No. 25. —GouAoh 
pledged. Orundriss. p. 179-186. 

(c) fr. 5. D. 20. 4. (Ul|iianus) " Interdimi . (e) consL 1. C. 4. 46.— const 3. C. 7. 73.— 

posterior potior est pnon; utputa «i i^ rem Ktnd, QjimA. for. 2d Ed. Vol. 4. cap. 24. 



thing pledged to him, and demand its aorrender ; and henoe he can reqaire a poaterior 
mortgagee who is in poasessioo, to deliver it up to him. 4. It is only where the lighta 
of several mortgagees are equal, that the possessor has a preference over the others 
according to the rule, PoMsiderUis conditio melior est; and here be haa a right even 
to aeU the thing, and thereby terminate all other mortgages. 
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against pay-masters and commtssaTies of the army).' It is tme that 
the treasury has a privileged mortgage on the property of all other 
persons that contract with it, on account of its claims arising from 
such contracts ; it has however no preference over elder mortgages, hut 
merely over those of the same date : hence this privilege refers more 
particularly to such parts of the debtor's property as he has acquired 
afVer making his contract with the treasury.^ 2. The mortgage 
of the wife on the property of her husband, on account of her do9,^ 
This privilege, which was first introduced by Justinian, does not pass 
over like the mortgage itself to the wife's heirs, not even to her 
descendants ; neither does it belong to any other persons who are 
entitled to demand the restoration of the dos ; but is an eminently 
personal right of the wife, applying to her own suit for restitution 
of the dos. It is only in the single case where children by a 
former marriage claim their mother's do» as against their step- 
mother, that they are entitled to their natural mother's frivUegium 
dotis,^ A betrothed woman has not this privilege, if the dot be 
given, and the marriage does not take place. ^ 3. The mort- 
gage in favour of a pupil, on the thing bought by his tutor or a 
third party for himself with the pupil's money/ 4. And lastly, the 
mortgage of one who has lent money for the restoration of a house 

(a) const 3. C. 1 3. 63.— Cod. Tbeod. 7. 4. — giam dotk, quo mulieres ntnntar in actione de 
Cod. Jn«t 13. Z^.-^ Hagemannj Pract. BrOrt. dote, ad heredem non trxtiuire." — Ifihr in the 
VoL 8. Div. 1. No. 27. Contra: Thihaut, ArchivCiv.Prax. Vol.5.p.290. Thepeneral 
Bvstezn. $ 657. and Wening^ Civ. E. & 177. — opinion, which seema also to prevail in prac- 
The primipilares had the control of tne con- tice. is that the privileginm dotisa/tcajrs paasefl 
tributioDS and provisions for the sapply of to the descendants ofthe wife. This opinion 
the army, which were furnished by the sab- has been adopted and defended by Kamptz 
Jects in the provinces, and deliverod at in his Brantschatz-Frivileeien. Berlin, 1811. 
the public granaries, &c. (exactio annonaa as also by Gluck^ Comm. Vol. 37. p. 170 seqq. 
militaris et transactio ad norrea publica). and BuckhoUz^ Q.ai potiores sunt in pi^ore. 
*' Frimipilus," says Huber in his FreL sec. p. 16-37. — As to the case referred to in tho 
Inst, et Dig. 3d Vol. p. 1054. "erat castris text, Dr. B>os8hirt thinks that snch collision 
B^manis primus duosque Icgionis centario, between the children of two different mar- 
sub cojus etiam cura, posteriori tempore, fait riages cannot occur; for the reason that the 
annona miiiiaru." Comp. Bri$$ajwu de general preference which is given to age 
Y. 8. voce PrimipUfU. must apply here. 

{b) fir. 38. D. 49. 14. — const 3. C. 7. 73. — (e) Sno has not even a legal mortgage; for 

FragnL veteris Icti de jure iisci. $ 5. " Bona this simple reason, that there is no dot where 

eorum, qui cum fisco contrahunt there is no nxarriage. The legal mortgage 

▼elut pignoris jure fisco obligantur ; non so- vrhich is given to secure the do*, does 'not 

lam ea, qus habent, ted ea^qwepottea kabi- arise until after the marriage takes place.— 

turi sunt." — MeUtner, Pfandrecht Vol. 1. As to Jewish wives, the privilegium dotis 

& 100-104. — Unterholzner, Abh. No. 3. — cannot bo denied to them, az^ const 8. C. 

Contra: Tkibaut, 1. c. and Spangenherg in 1. 9,-^Dabclow, 1. c. p. 247.— -Panr, Handb. 

the Archiv Civ. Frax. Vol. 11. p. 451. But des Deulsch. Friv. R. Vol. 7. $ 643.— G«ter- 

see QusdieJh I- c. p. 181. ding, Nachfbrschungen. Vol. 3. P;309. Ano- 

{c) const 18. $ 1. C.8. 18.— -Nov. 97. c. 3. 3. ther opinion is entertained by Thibaut, 1. c. 

— Nov. 109. c. 1. — TigerstrOnit Dotalrecht $ 643., on account of Nov. 109. c. 1. ; andliko- 

Vol. 3. $ 69-75. wise by Seuffert, ErSrt II. p. 114. and 

{d) $ 29. m fin. J. 4. 6.— const 13. 9 1. C. Runde, Deutsch. Friv. E. $ 643. 

18. 8.— Nov. 91 . cap. 1. Auth. Si quid, C. 8. (/) fr. 3. pr. D. 37. 9.— ir. 7. pr. D. 20. 4.— . 

18.— oonat un. C. 7. 74. " Scire dcbes, privlle- const 6. C. 7. 8. 
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{ad resHMumem (Bdium)^ provided that the money has been actually 
expended for that purpose.'" 



b. C<nTtntionil. 

§ 353. 0£ convefUional mortgages, all those are privileged vrhich are 
founded on a credit to be used, and which actually is used, for the 
benefit of the thing pledged (versio in rem). For wherever a versio in 
rem appigftoratam is made by a debt contracted on the security of a 
pledge, the pledge thus given has the preference, as far as the versiain 
rem extends, over all others, legad as well as conventional, even though 
they should be older or public mortgages.^ To privileged mortgages 
of this class belong especially : 1. The mortgage granted in the thing 
itself, at the time of contracting a debt designed and actually employed 
for its benefit; as where a loan of money is given, or vroA la 
done or materials furnished on credit, for the purchase of a thing 
or a militia, for building or repairing a house, or for fitting out 
a ship.*' 2. The mortgage which the vendor of a thing has reserved 
to himself at the time of the sale, as a security for the payment of the 
price.** 

(a) fr. 1. D. 80. 9.~>fr. 94. $ 1. D. 48. 5. market u well &b from trumniflsion by ia- 

(qaoted p. 382. note a.) — Not. 97.0.3. — Dabc' heHtance. Joa singizlare BtrictiflBime inter- 

i9W, 1. c. p. 197. 616. — HeiaCf Gnmdriaa. 3d pretandam est. — The deflcriptio& of the 

Ed. p. 61. note Tl.—SckteeppcJwr. Mag. No. offices in qnestion given by Ifitber, L c. p. 

1. art ^.-^Zimtnem, L c.'—Buch?ioltz, 1. o. 1056., is as follows: "Per militiam intelli- 

p. 87. gitar hie lociu in Schaia agenttum in remits, 

{h) This applies also to the legal mortgages qus fait apnd Cesarcs posteriores, qni mini- 

of tliis description, which have been noticed sterio pablico et extraordinario rcnun geren- 

in^ 358. Nos. 3. and 4. darom vacabant ; et quasi scminariom let- 

(c) fr. 5. 6. 81. { 1. D. 90. 4.— const 7. C. 8. pabl. habebatnr, at ex eomm nnmero qnoqae 

18.— const. 17. 27. C. 8. 14.— Nov. 53. c. 5. — Magistratas electl rideantar. Hi interim 

Nov. 97. c 3. 4. — Rumj(>el, Diss, de peconia commoda qaeedam et salaria percipiebant; 

ad emendam credita pnvilcgiata et non pri- eaqae loca fnerant in commercio, nt etiam 

Tilegiata. Giessen, 1772.— P/?«er, Diss, de lejgari vendiqae potnerinL" Comp. Brissa- 

pignore privilegiatc, (^uod mataando ad rem ntus, 1. c. sab voce Militia. — Hfigo, R. G. p. 

comparandam acqainmr. ' Stnttgart, 1798. 1133. — Averanii Lib. IL Interpretatt. jar. 

^-Sckiceppe, Concars. $ 70. — Zimmeni,'¥Uaim.' cap. 17. 

lechtl. Abb. p. 282. Z27.^Ge9terding, Pfand- (d) Arg. const 7. C. 8. 18. "Licet iifldem 

pecht. p. 278. — BuchhoUz, 1. c. p. 27. — Go- pignoribas multis creditoribas dirersis tem- 

gclum, I. c. $ 184.— MiliHte, it may oe observed, poribas datis, priores habeantar potior«s, ta- 

were certain offices of the imperial coart men earn, cujuspecunia prttdium eotnpara- 

{militia palatini), which yielded revenaes, turn probatur, qnod ei pignori esse $peci^i^ 

and descended to the heirs of the occapants, ier obligatum xtatim convenit, amnilnu amte- 

and might be sold by them. Althoaffh there ferri, jurit auctoritate dedartxtur.'* — For the 

are immense nambos of offices in tne Oer- vendor is to be regarded here as one who has 

man states, none of them possesses this leaned the money for the parpose of porcfaas* 

pecaliarity of the Roman militia;, viz. that ing the immoveable thing, mbaut, CW. 

of being inheritable and saleable; hence Abh. p. 316. — ^Dr. JRosskirt conttadicta thia, 

the privilego attached to .those militia can- bat without any saiBcient reason. Comp.hia 

not be applied to loans made for obtaining Gem. Dcutsch. Priv. R. $ 310. and (flick, 

any modem offices or dignities, which, al- Coram. Vol. 19. p. 311.— Bat see also Weder 

though they may perhaps be parchas- za Hupfner. p. 558. note 6. — and^rava,EzOr- 

able, are at least excluded from the tenmgen. $ 654. 
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c. Priority among PriTil«ged Mortgages. 

§ 354. When sereral pnTileged mortgages come inio colliBion, tbe 
order of priority is as follows : 1. The public treasury, on account of 
taxes and primipilar debts, has the preference over all private credi- 
tors, not excepting elder mortgagees." 2. The second in order is the 
wife, who on account of her doi has a preference over all other privi- 
leged mortgagees. In a case of concurrent dotal claims, the claims of 
the first wife and her children have a preference over those of the 
second wife.^ 3. After the claims of the fiscus and the debtor's wife 
have been completely satisfied, those privileged mortgages come next 
whose loans have been given and used for the benefit of the thing 
pledged.'' The priority of these among themselves generally de- 
pends on the age of their respective mortgages, except where the 
loan of a later mortgage has been made and used for saving the thing 
pledged from perishing.*' But wherever the age of the mortgages is 
proved by documents, he who proves by a public or quasi-public docu- 
ment has the preference over every mortgagee whose means of proof 
is only a private instrument, though it be of older date.' 4. The last 
place among privileged mortgages is given to the public treasury on 
account of its ordinary claims arising from contracts (§ 352). 

S< ^oihprpnUged Morigagts, 

* 

§ 355. Next in order to the privileged mortgages are placed all 
those that are not privileged, ax^ that vrithout distinction as to whe- 
ther they are legal or conventional. The right of priority among them 
is determined according to the following rules : 1. In the first place, 
their rank is to be settled by their respective ages ; so that the earlier 
mortgage has the preference over the later :/ except where the conven- 
tional mortgage or the loan to which the law has attached a mortgage, 
is proved by a public or quasi-public document ; for then it has the pre- 
cedence over any other non-privileged mortgage which is proved 
merely by a private instrument. Hence, in so far as the age of a 
mortgage is to be proved and established by documents against the 

other concurrent mortgages, he who can prove his mortgage, whether 

* 

(a) const. 1. C. 4. 46.— const 4. C. 8. 15.— {^) Nov. 97. c. 3. i^-^Thibata, System, 

const. 3. C. 12. 63. — Zivitmmf 1. e. p. 303.^ 7th Ed. $ 657. 

Dttbdow, CoDcars. p. 301. ConcemiD^ the Id) fr. 5. 6. D. 20. 4. (quoted $351. notee.). 

di^Kint opinions as to whether the wife is en- {e) const. 11. C. 8. 18. — Auth. Si qt 



titled to a preferenoe over the fiscus, see: C. ibidw — Thibaut, Cir. Abh. p. 124. — Zim- 

G luck' 9 Comm. Vol. 19. p. 269 scqq. and mem, 1. c. p. 301. — Contra: Scktoeppc, Edm. 

BuckhoUz, Q,ai potioies sunt in pignore. p. Priv. R. Vol. 2. p. 333. 

9. 41. (/) fr. 11. pr. D. 20. 4.— const. 8. C. 8. 18. 

(b) const. 12. « L C 8. 18.— Nov. 91. c. 1.— — Comp. fr. 2. fr. 12. $ 8. 10. fr. 16. D. ibid.— 

Nov. 97. c. 3.— ]Xov. 109. C. l.~$ 29. J. 4. 6. BuchhoUZf L c. p. 56. 
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legal or conventional^ by a public document {ex initrumento publico) or 
by a private document countersigned by three competent witnesses 
{ex instrumenlo quasi jnihlice cmfecto)^ has the preference over him 
whose proof is only a private document.' Moreover, among several 
public mortgages, the earlier has the preference over the later.^ 2. If 
the date or age of several mortgages be the same, that mortgagee has- 
the precedence ivho is in possession of the thing pledged/ 3. But if 
none be in possession, and their i:ight6 are equal in every respect, the 
only course left is to satisfy each one as far as possible out of the thing 
pledged, in proportion to the amount of his claims.' 

B. Righto of Prior Mortgagees.* 

§ 356. A mortgagee who from any cause takes precedence of ano- 
ther, has the right to require that his entire claim be first paid out of 
the thing pledged, even though there be nothing left for one who 
comes after him. On this account he is also entitled to proceed 
to the sale of the pledge without the consent of the latter/ A poste- 
rior mortgagee, on the contrary, is in general not allowed to sell the 
thing without the consent of the prior one, unless the latter's claim 
will be satisfied from the proceeds of the sale.' 

C. Rights of Posterior Mortgmgeei. 

§ 357. A posterior mortgagee, however, may avoid a collision 
with a prior one, by obtaining the latter's place. Such a -succession 
may be effected : 1. With the cfmsewbtof tke prior mortgagee, when be 
is paid off by the posterior one, and transfers to the latter bts clsdm 

{a) const. 11. C. 6. 18. — Anth. Si quis vuU, Prax. VoL 12. p. 161.) defends his opinion 

C. ibid. — Respecting the sense and extent of against the objections made to it; bat his 

oonsL 11. C. cit, opinions are Terynnnch tl argtunents have been again xefbted by Hepp 

▼arianoe. See : Hofacker, Diss, de ^raaro- in Elvers' Jnr. Z. 1830. No. 85-@7.-rComp. 

gativa pignorom pabliponun. Tubingen, also: Sintenis, Pfandredit. Streitfragen. p. 

1780. — Klopper, Diss, de hypotbeca pablica. 103. — Heimherger in the Arcfaiv Civ. Pxbx. 

Xeyden, 1811.— TAtft^tt/, Civ. Abb. p. 124- VoL 31. No. 3. 

137. — Zitnmiem, 1. c. p. 301. — Sckweppe, Jnr. {b\ Nov. 91. c. 1. 

Mag. No. 1. p. lA^.—Uesterding, Ffandrecht \c\ fr. 10. D. 20. 1. 

$ 37.— GWocA, Comm. Vol. 18. p. 278.-~ScA»- id) fr. 16. $ 8. D.80. 1. 

raeh, Beitrage vox Anwendnng des Rechts. \e) Mhr in the ArduvCiv. Pnz. VoL 14. 

No. 22. — Hagemann, Pract. Ertrt. Vol. 6. p. p. 167 seqq. 

S295. 395 — Most civilians are of opinion chat (/) const 3. C.B. 90. ** Quominu$ eredilor, 

const 11. cit has reference only to the priori- qut aiUea pignut acoepit, distrabat, non otB^ 

P^ among converUional mortgages ; Mshile rendo eecondos priori debitanu interpeUare 

ififtr (see the Archiv Civ. Prax. Vol. 6. No. non potest"— fr. 12. J 7. 10. D. 20. 4-— Ho 

6.) understands it as applying to cdl mort- cannot be compelled to sell the pledge, fr. 6. 

gages, whether conventional legal, or jndi- pr. D. 13. 7.— Z^Ar in his Mag. Vol 4. p. 139. 

cial. This opinion is adopted by Spangcn- (g) const 8. C. 8. 18.— fr. 15. fi 5. D. 43. 1. 

berg/m&tmhe'B R. B. VoL 1. p. 419.— &«- ^Bopp in the Z. fur Civ. k, n. Proc 

terding, Nachforechangen. VoL 2. p. 443 ; Vol. 3. p. 234. and VoL 15. p. 350. — Contra : 

on the other hand it is rejected by Sckiceppe, Schunck'$ Jahrb. VoL 17. p. 111. If at the 

Concurs. 2d Ed. p. 133. and hisBxim. Priv. K. request of a posterior creditor, a court has 

VoL 2. p. 333. — Seuffert, Erort II. p. 1 40. — decreed a sale of the diingmortgagcdt a prior 

Francke^ Beitr&ge. VoL 1. p. 105. — Buck- creditor has no other means of preventing tfao 

hoUx, L c. p. 53.^£Mr (in .the Archiv Civ. sale^ than by czenplBing the ' jos oflBsiendi/ 
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and mortgage.' 2. Or toith the debtor's consent, when a posterior 
mortgagee lends him money to be used and which actually is used for 
the purpose of satisfying a prior mortgagee, while he expressly 
reserves to himself the succession to the latter's rights ;^ or when he 
purchases the thing pledged, under the condition that the prior mort- 
gagee shall be paid off with the purchase money, in which case the 
purchaser has a tacit right of succeeding to his place.<^ In like man- 
ner as a posterior mortgagee may obtain the place of* a prior creditor 
by the consent of the debtor or of such creditor, so too this may be done 
by a chirographic creditor or a third party who was not a creditor 
before.' 3. Moreover, to every posterior mortgagee (but to him 
alone, and not to a chirographic creditor or a third party)' belongs 
the important ^f offerendiet iuccedendi, i. e. the right of paying- off the 
prior creditor without his or the debtor's consent, and of thereby suc- 
ceeding to his rights to the extent of the sum paid, or deposited in 
court, in case the creditor refuses to accept it/ It is a peculiarity of 
this right, that the succession to the place and right of the satisfied 
creditor, always ensues ip s o j ure, without any cession being required ; 

(a) fr.6. D.18. 4. (Paalm) "£m/ori nomt- creditor or third party (e. g. a surety) may 

nis etiam jni^noru persectUio prastari debet, pay off a mortgagee ; bat in order to be plaoea 

ejuB qaoqae, qaod postea renditor acoepit; m oifl stead, a cession of his rights is neceaaap 

nam beneficiom venditoris prodost emtori." rv, and it remains at his option whether ha 

^-consL 7. C. 4. 39. (qaoted above, p. 37S. soall make aoch ceaskm or not. const 2. 14. 

note/). C. 8. 41. 

{b) it. 3. D. 90. 3«— fr. 12. $ 8. 9. D. 20. 4.~ (/ ) const 1. C. 8. 18. " Qni pignus secnndo 

const 1. C. 8. 19. " Nonomnimodosucccdant loco aceepit >ta jns snom confirmare potest, 

in locum hypothecarii creditoris hi, quorum «f priori crtditortdebitampeainiam soherit, 

pecunia ad creditorem transit Hoc entm tune aut quam obtulisset isque accipere noluisset; 

observatur, quum is, qui pecuniam poaiea aim obsignavit et deposuii, nee in usos suos 

dot, sub hoe pacio credat, ui idem pignus ei convertit"^^x)n8t 5. C. ibid. '' Prior quidem 

obligetur, et in locum, ejus sueeedat. Cluod creditor compclli non ]>ote8t tibi, qui posteri- 

quum in persona tua factum non sit ( judica- ore loco pi^us accepisti, debitum oflbrre, 

tum est enim, te pi^ora non accepisse), sed si tu tUt id amne, quod dehetun soheris, 

frustra putas, tibi auxilio opus esse constitu- pignoris tui causa Jirmtidntur" — Comp.also 

tionis nostras ad earn rem pertinentis." — const 8. C. ibid. — fr. 11. $ 4. fr. 16. D. 20. 4. 

BuchkoUz, 1. c.p. 66. Here also belongs the — fr. 5. pr. D. 20. 5. (Marcianus) " Cum se- 

case where a mortgagee permits the debtor cundas creditor, oblata priori pecunia, in 

to sell the thing mortgaged, for the purpose locum ejus sacceaserit renditionem ob peca> 

of enabling him to pay off another creditor's niam solutametcreditam recte facit"—<xmst 

mortgage on a different thing. 22. C. 8. 14.— const 4. C. 8. 19. " Bi priorroi- 

(c) fr. 3. 6 1. D. 20. 5.--fr. 17. D.JiO. 4. publicacontrazitftmdnaqae ei estobligatoii^ 

(Paulas) " £um, qui a debitore sao praediam tibi seeundo ereditori offerenii pteuniam po- 

obligatnm comparavit, eatenus tuendum, testas est, ui suecedas ^ia^m in jus rdptUh 

qu€Uenus ad prtorem creditorem ex pretio /«;<?."— ^ const, un. C. 8. 27. — Berghoff de 

pecunia pervenit." •^-consL 3. C. 8. 19. " Bi successibne hyx>othecaria. Gottingcn, 1744. 

potiores creditores pecunia tua dimissi sunt, — B. Becmann, Diss, de successione crcdi- 

quibus obligata fait possessio, quam cmisse toris in alterius et suum ipsius locum. Got- 

te dicis, ita at pretium perreniret ad eosdem tingen, 1781. — Schulze, Diss, de jure qjns ca- 

priores creditores, in rus eorum st^essisti, jus oblata pecunia creditores tempore ante- 

et contra eos, qui innrmiores illis fuerunt, riores dimittuntur. Celle, 1786. — Haubold 

justa defensione te tneri potes." — Gesterding, de jure offerendL Leipsic, 1793. and in his 

F£andrccht % iO.—Gluoe, Comm. VoL 19. p. Opusc. Edited by Wenck. Vol. 1. p. 573. 

37 i.~-BuehhoUz, L c. p. 60. -^luck, Comm. Vol. 19. $ 1097. —Mitller in 

{d) Bee th^ passages cited in the three the Archiv Civ. Prax. Vol. 11. p. 385.— LtiuZtf 

Ibregoing notes. in the Z. fur Civ. R. u. Proc. Vol. 5. p. 290. 

(e) const 10. 0. 8. la— Alio a dhirographio — Tkibaut, System, i 654. 
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and that there 18 no certain order of succession, no distinction being 
made as to whether the prior creditor who is paid off by a posterior 
mortgagee is one who immediately or mediately precedes him.* But 
in the latter case he of course succeeds to the superior rights of the 
discharged creditor only to the extent of the amount he has paid him ; 
and the rights of the intermediate creditors are in no wise affected.* 
Again, a mortgagee of a still inferior rank may avail himself of this 
right of succession to another creditor's place, against the same 
creditor who has already exercised it against his superior ;<' on the 
other hand, it may also be enforced by a superior against an inferior 
mortgagee ; and in case each of them should undertake at the same time 
to enforce it against the other, the superior has the preference over 
the inferior mortgagee.' On the contrary, it ceases altogether as soon 
as the thing is regularly sold by one of the prior mortgagees to a third 
party,* or when the judgment ordering its sale has obtained the force 
of law {res judicata), or when a commission of bankruptcy is issued 
against the debtor/* 

(a) Seethe paasages cited in the last note, —const 5. C. 8. 18.— Contra! Gluck, Lap. 

especially fr. 16. J3. 20. 4. — Outer Aing, 355.— ^mm«rft in the Z. fur Civ. IL a. Pioc 

Plandr. 6 ^^.—Muklknbrucky Cession, p. 46d. Vol 1. p. 53.— Z.tfic2e. L c p. 293. and Vol. 6. p. 

Cflvck, I. c. p. 362. — Linde, 1. c. p. 292. — 215^— Baton the other hand, see : Muilerin. 

Haubold, L c. and Wenck in his preface to the Archiv. Civ. Praz. VoL 11. p. 366. and 

Hanbold's Opnsc. p. 63. are of another his Civ. Abh. VoL 1. No. 2. — Sckuneifg 

opinion. Jahrb. Vol. 17. p. 113. Vol. 19. p. 118.— Comp. 

{b) fr. 16. D. 20. 4. Bopp in Rxjsshul's Zeitachrift Na 3. art. 4.-^ 

le) fr. 5, « 1. D. 20. 5. Fntz, 1. c. p. 526.— Sintenii, I c p. 123. 

[d) Pault Sent rec. lib. 2. tit 13. $ 8. (e) fr. 3. pr. D. 20. 5. (Papinianas) "Com 

" Novissimna creditor priorem, oblata pecn- prior creditor pignus jure oonventionia ven- 

nia, quo posscssio in enm transfemtar, dimit- didit, secundo creditorinongupert»seju$ offt- 

tere potest ; ted et prior creditor secundum rendte pecunia convehit"—coxiJB!L 1. C. 8. 20. 

ereditorem, »ivoUierit,dimitterenon^ohibe' (/) Mevii Decis. P. 4. p. 158. — Comp. 

tur, quamqnam ipse in pignore potior sit." JBraun, Srort 1. c. 



* We liave to remark, in addition, to what our Author has said respecting the jut 
offer endi, that this right, as it must be evident, was originallj introduced for the benefit 
of posterior mortgagees, in order to famish them with a means of checking the prior 
mortgagees. A posterior creditor may procure for himself the place of any prior 
mortgagee, by paying off his claim ; whether the mortgage of the latter be a leg^ or 
conventional, a simple or privileged, a general or special one. Taking the Civil 
law system of mortgage as it is, none can fail to perceive that under this system aoch 
a right must have been highly valuable and important to the posterior creditors. In 
the first place, it afforded one who was in possession, the means of retaining tl\e thzn^ 
pledeed as against a prior creditor, who demanded its surrender for the satisfaction cu 
lus claim. In the second place, a posterior creditor might thereby protect his mort- 
gage on a special' thing (e. g. the debtor^s dwelling-house or shop), where the whole 
of the debtor's estate stands pledged to a prior crecutor, and when tne latter intenda to 
proceed against this special thing first. In the third place, a posterior crsditor may 
thereby secure to himself the right of selling the thing mortgaged, without being vetoed 
by the prior creditor; which may be of loonsiderable importance to him, as ibr 
instance, when he is in need of the money he has loaned on its security, or when a 
postponement of the sale would endanger the safety of his money. And lastly, he can 
thereby prevent another creditor from selling the mortgaged property, if bis iateresta 
should require it. 
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JIL Actions of the Mortgagee. 
A. Peiitoryui 

§ 358. The actions arifiing out of the right of pawn or mortgage are 
partly petitory and partly poaaesBory. The petitory action of the 
pawnee and mortgagee for enforcing their rights, is the actio hypothec 
cariaJ* 1. This action was originally granted only to the lessor of a 
jn-adAum rusticum, on account of the invecta et Ulata conventionally 
pledged to him to secure the payment of the rent, and was called (ictio 
Serviana ; it was subsequendy granted by way of analogy to every 
pawnee and mortgagee, as an iictio quasi Serviana s, hypothecaria for 
enforcing their rights of pawn and mortgage/ 2. It applies against 
every possessor of the thing pledged, whether it be the debtor himself 
or a third party, excepting him only who has a mortgage on it supe* 
rior to that of the plaintiff.'' If the creditor brings this action against 
the pledgor or his heirs, or against a third possessor who derives his 
'right from the pledgor, he has to produce evidence of the debt and of 
the fact of pledging ;' but if he brings the action against a third pos- 
sessor who does not derive his right from the pledgor, he has also to 
prove that the pledgor was proprietor of the thing at the time the 
pledge was given, or else that he had a right to pledge it Where the 
creditor is unable or unwilling to prove any thing more than a horns 
Jidd possesiio of the pledgor, he can enforce his right of pledge by 
means of the actio Puhlidana; and he is always entitled to this action 
as far as the pledgor himself could use it for enforcing his rights in the 
thing/ 3. The actio hypothecaria is * directed to the enforcement of 
the right of mortgage ; and consequently its aim is, to secure a sur- 

f a) Dig. IS. 7, — Cod. 6. 33. — Lokrmh\a}/[ag. noratiiia in rem agenti oflferat" — ^fr. 19. 

Vol. 3. Ko. \.-^Gliiek, Comm. Vol. 18. p. 300 D. 44. 2. (Marcellas) ** Daobus diverai* 

aeqq. (Comp. Du Ro^ in the Archiv Civ. temporibns eandem rem pignori dedit^ e^t 

Prux. Vol. 6. p. 399.) — Getterding, Pfand- posterior cum priore^/>'72<>ra/i^ui,etobtiniiU; 

redox. $ 46-50. — Schtoeppe, Rom. Friv. R. mox ille agere simili actione instituit. Q,aiB-> 

Vol. 3. $ 304-357. — Bueael, Kator dea Ffaud- sitam est : an cxccptio rei jadicatos obstaret? 

rechtfl. p. 4-24. 87 86<^q. Respondit : *Bi opposuerit cxceptionem rei 

{b) ^ 7. J. 4. 6. It IB sometimes called pig- sibi ante pignoratsB, et nihil aliud novum et 

noratiiia in rem actio, fr. 41. D. 13. 7. — nr. 3. validam adjecerit, aine dabio obstabit: ean- 

^ 3. D. 10. 4. (UlpianuB) "Est autem perso- dem enim qasBstionem revocat in jadicinm.'' 

iiaHs hiBc actio, et ei competit, qni in rem --Comp. fr. 11. $ 10. D. ibid. — And some- 

•ctaros eat qualietinque in rem actione, otiam times it is termed vindieatio pignorit, fir. 16. 

pignoratitia Serviana sive hypothecaria, qum $ 3. D. 20. 1. 

crediioribas competit" — fn 7. $ 12. D. 10. 3. Ic) $ 7. J. 4. 6.— const 1. C. 6. 43. 

(Idemj "Inter eos, qni pignori acceperunt, {a) fr. 12. pr. $ 7. D. 20. 4.^onst. 14. 18. 

talis aivisio fieri debet, nt non vero pretio C. 8. 14. 

ffistimetar pars, sed in tantam dantaxat, (e) fr. 21. $ 1. D.20. I. — fr. 13. $ 1. D. 16. 1. 

qaantam pro ea parte debetnr, et assi^oetnr — ^lir. 30. $ 1. in fin. D. 44. S. (See thereon: 

quidem pignas ani ex creditoribns, licentia Francke, Civ. Abh. p. 113.)— Ksonst 10. C. 4. 

tamen nondenegetordebitoridebitmnofierre, 24. — const IS. C. 8. 14.— const 1. C 8. 33. 

et pignas snum luere. Idemqne dicitnr, et (/) fr. 23. D. 23. 3. — fr. 3. pr. fr.28. D. 20. 

fli possessor pignoria litia sestimationem pig- 1.— grg. fr. 9. ( 4. D. 6. 3.— fr. 14. D. 20. 4. 
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render of tbe thing mortgaged to satisfy the plaintiff*s claims.^ 
4. A third possessor of the tiling, when he is sued bj the aclio hypoihe- 
caria, can require the creditor first to sue the debtor and his sureties 
(s..c. heneficium excussionis personale) ;^ he can also free himself £rom 
the action, and accordingly from any obligation to surrender the things 
by satisfying the plaintiffs claims.^ 5. When the thing claimed has been 
only generally, and another thing has at the same time been specially 
pledged, the defendant has a right to require that the plaintiff should 
proceed first against the thing specially pledged (s. c. beneficmm 
excussionis reale).^ 6. The action may be brought against the debtor 
or his heira at any time within forty years, and within the same period 

ia) fir. 16. $ 3. 4. fir. 17. pr. fr. 21 . ^ 3. D. 5S0. L tmn in fidejnflaoribiu, mandatoribos et eoBSll- 

\b) Nov. 4. c. 9. " Bed neqne ad res debUo- tuentibas, tarn etiam ia debitoribos sancivi- 

rum, it ab edits delineantur, prius veniat, mas. Atque id similiter in aliis qnoqne cob- 

mamaelionibus personiUibus contra manda- tracUboB oblioeat, in qnibos fidejassores ali* 

tores et^fidejussores et eonstituentes expertus qui, ant nmndatores, ant oonslimenles accipi- 

fttertt. Ac cum ita ad ret debitoris princi- nntar, et tarn in ipsia principalibos ab utra- 

palis ab aiiia detentaa venerit, eanimqne de* que parte, <^uam heredibas eorom et ancceaso- 

tentores convenerit, si nee inde illi satlsfac- ribus. Antiqaaigitarlexinbismrsiisvid^, 

torn ait, tanc res fidojoflsorametmaodatpram sabditosqoe nostros hac jostida atqne dis- 

et oonstitoentiiun persequatar. Idem erit tinctione foveat"— const 14. G. 4. 10. **Est 

dicendam, si hi omoes qnosdam sibi obligatos in arbiirio vestrOf personal! dftbitoria heiredes 

habeant, qaiqae hvpothecarils actionibns to- actione, an earn, qoi ab his discracta aibiqao 

neri possint In debitorem tamen principa- tradila pignora tenet, in rem Sernana, si non 

lem atqne res apnd ipsnm existentes (sive longl tomporis presciipticme mnniios sit, ua 

personalibna, sive hypothecariis, sive amba- ntrosqae conveniatis."— <x>naL 14. C. 8. 14. 

DOS actionibns statim nti volnerit) omnem li- (quoted above, p. 384. note e.) — const 24. C 

oentiam ei damns, prodiotam a nobis ratio- ibid. "Persecationepi$norisomissa.debfiQre9 

nem et ordinem in reliqais qnoqnc personis actione personal! convenlre cicditor urgari 

et casibns le^e eonstituentes. Neque hoc so- non potest." — Comp. Nov. 112L c. I. 

lum de creditoribus dicimus, verum etiam si (c) fr. 16. $ 3. D. 20. l.—f*. 12. ( 1. D. 20. 6. 

quisemcrit quid ab aliquo. et confirmatorem, — const 19. C. 4. 32. 

•nt vocant acceperit,et venditio, actione con- {d} const 9. C. 8. 28.— const 2. C. 8. 14. 

tra venditorem instituta, aliqnatenus labefac- (quoted above, p. 375. note e.) — It is not settled 

tetur, nOn statim confirmatorem emtor conve- whether this exception belongs only to the 

niat, neqae eum, c^ui ex rebus venditoris pledgor and other pledgees, or also to a third 

quid detinct sed pnmo venditorem, deinde possessor of the thing pledged. Tbe common 

confirmatorenv, et tertio loco dfttenlorem. opinion however ^ves it also to tl^ latter.^ 

Bademque distinctio et in prsesentibus, et in JCoeh de bcneficio excusaionLs tcrUo hypo- 

ftbaentibus etiam hie adhibeatur, quam antea thecaa specialis posaeasori compeiente. Giefl> 



* A mortgagee who is obliged to aae hie debtor, will best aecare himself by uniting 
to the actio hypotheearia the action given for the principal obligation, e. g. tbe aetut 
mtttut, when the debt arises from a money loan; or the actio locati conducli, w^hen it 
ariaes from a contract of letting and hiring (cumiUatio aelionunt altenuUiva). In sncli 
case the request (petitum^ which the plamtiff has to address to the couit (at the end of 
bis libel) will consist in tnis : ut reus debitum solvat vel rem tradat (that the defendant 
shall pay the debt or deliver up the thing pledged). Bat where a mortgagee brings the 
aclio kypotheearia against a third possessor, he cannot reiort to this camulation : for 
here he sues the latter only in virtue of his real right in the thing; and consequently he 
can require nothing more than that the possessor shall surrender the thing to him for 
his Batisfsction* and not that he shall pay the debt, since the third possessor is not per> 
•onall^ obliged to him. Still, accoitung to the established nsage, a libel in which the 
plaintiff mues such an alternative application against a third poosessor will be bqs- 
tained {Schaumhurs^f Annott. ad Stnivii Jarispmd. for. p. 557.) ; and this appeera 
reasonable, inasmuch as the possessor is entitlea by law to avoid the auneiider of tho 
tiiiDg by satisfying the creditor's claims. 
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against a third possessor who holds the thing as ^pledge, provided 
the debtor be still living; for after the debtor's death, the action 
against such third possessor lasts either thirty or forty years, according 
as he takes into account the years of his possession during the debtor's 
lifetime or not (§ 201). When, however, the third party possesses the 
thing as his property^ the action against him becomes extinct in thirty 
years, unless it be extinguished still earlier, in consequence of his 
having acquired the thing by prescription.' 

B. FoaaeBsory. 

§ 359. To the possessory remedies of the pledgee belong : 1. The 
ordinary inferdicta retinendtB et recuperanda possessianis for the protec- 
tion of his possession of the thing pledged. These of course belong 
only to the pawnee; because such a one alone has juridical possession 
of the thing pledged.^ 2. The interdictum Salvianum : this is an intcr^ 
dictum adipiseenda possessianis, which originally, like the actio Serviajia, 
belonged only to the lessor of KprcBdium rusticum; in order that when 
the rent was not paid at the proper time, he might demand inunediate 
possession of the, things conventionally pledged to him by the tenant.*' 
It was afterwards granted also by way of analogy to every other mort- 
gagee (interdicttan quasi Salvianum),^ According to the older law, it 
applied against every possessor of the things mortgaged ; but by the 
later law it can be employed only against the mortgagor.* 3. The 

MO, 1771.^ — Weber, Veraache. p. 117w — Con- ligatn easent, tingidi adverstu extraneoB 

tra: HcpP in the Archiv Civ. JPrax. Vol. 9. Salmano interdicio reete experientur; inter 

p. 370. — But on the other hand, see: Zim- ipsosvero cri reddatnrhoc interdietom, poasi- 

mem in the Z. far Civ. &. a. Proc. Vol. 1. dentia conditio melior erit. At ai id actum 

p. 47. faerit, nt pro partibos lea obligaretnr, utilia 

(a) const 7. pr. $ 1. 3. and const 8. pr. $ 1. actio et adversus extraneos» et inter ipsos dari 
C. 7. 39. taken in connexion with const 1. 2. debebit, per qoam dimidias partes possesaio- 
€. 7. 36. — Lokr in the ArchiT Civ. Prax. nis singnii apprehendant" — Getterdiiut, 
Vol. 10. p. 82. — C. O, Biener, Interpret et Pfandrecht. $ 6l.—Htuchke, Stadien des U. 
respons. cap.' 35. Leipsic, 1828. ; and in his B.. Breslan, 1830. No. 4. — Puchta, Klagen. 
Opnac. Edited by F. A. Biener. Vol 2. No. $ 126. 

113. — l/nterholzTter, Verjahrongslehre. Vol. {d) const. 1. 0. 8. 9. "Si te non remittente 

8. 6 249. pignos debitor tans ea, qate tibi obnoxia 

(b) fr. 1. $ 9. D. 43. 16. — ^fr. 16. D. 41. 3. sunt vennmdedit integrom tibi jus est, ea 
(quoted above, $ 232. note b.) — fr. 3. ^ 15. D. peraequi, non inlerdicto Salviano (id emm 
10. 4. (quoted p. 243. note a.), dee above, tanlummodo adveraut eonductorem debito- 
$ 349. remve compeiit), sed Serviana actione, vel 

(c) Gaiu», 4. 147. " Interdictnin onoque^ qusB ad exemplom crjus institaitar, niilis ad- 
quod ai)pellatarSaIvianam,adipi6oendo9 pes- versos emtorem exercenda est" Comp. 
sessionis causa comparatom est, eoquo ati- 4 7. J. 4. 6. — Contra: Wening, Civ. xU 
tar dominns fandi de rebus coloni, qnas is Vol. I.&i83. — Ztmm«r» intheZ.ilir Civ. B^ 




lonus ancillam in fundom pignoris nomine in the Archiv Civ. Prax. Vol. 11. p. 123. 
indaxerit et earn vendiderit, quod apud em- (e) fr. 1. pr. $ 1. D. 43. 33. (quoted abovp, 

torem ex ea natam est ejus apprehendendi note c.) — const 1. C 8. 9. (quoted note d.) — 

gratia utile iotcrdictam reddi oportct $ 1. O'esterdin^f 1. c— Contra: Hering, Diss, de ^ 

bi colonus res in fundam duoram pignoris Salviano inlerdicto utili adversus quemcun- 

nomine intulerit, ita at utrique in sobdum ob* que renun oppignoratarom poaseflsorem coai' 
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tnUrdktum ne viiJiaCei qui in possesnanem tnistus eit, wbieb belonged 
to him who had obtained a praetorian immi88ioD> and was unlawfully 
prevented from taking possession. Its aim was to obtain compensar 
tion for the damage sustained." 



TITLE FOURTH- 

BZTlNCTIOir OP XORTaiOIS.^ 

/. From Oeneral Cafuet. 

§ 360. A pawn or mortgage becomes extinct from general causes : 

1. When the thing pledged perishes,'' or when it becomes so changed that 
it is neither any longer the same thing,nor can become so again (§265).^ 

2. When a confusion of ownership and right of pledge occurs in 
the same person, i. e. when the pledgor of the thing becomes heir of the 
pledgee, or when the pledgee becomes proprietor of the thing pledged.' 

3. When it was given only for a certain period, and this period has 

• 

petente. Frankfort on the Oder, 1750.— «tN^."—Tho pawn or mortgage Is not effected 

iVening, L c and Zvaimem, L c. — Muhlen- by any mere change which the thing nnder- 

bruch, Doctr, Pand. } A27.-^TkibaiU, L c— goes. fr. 16. & 2. D.90. 1. (Maicianas) "8i res 

JF/ti«eA/re,l.c. p. 378. 19 of opinion that, accord- hypothccaa data postea mntata faerit, eqae 

ing to the later law, it applies at least against hypothecaria actio competit, veloti de doauf 

a third possessor who derives his right from data hypotheoGs et horreo || honojf &cU, item 

the pledgor. si de loco convenit, et domus hcUt. sit, item do 

(a) Dig. 43. 4.— Comp. $ 184. No. 5. and loco dato, deindo vineis in eo poaitia." 

J 344. Gesterding^ 1. c. 

{b) Dig. 30. 6.— Cod. VIII.i26.31.--.(9f«ier- («) fr.29. D. 13. 7. (qnoted above, p. 370. 




iecorporahextincta,iuelu8ufructuexlincto ris jus extinctimi sit dominio acqnitttof 

pignuf hypothecave /»ri<."— const 25. C. 8, Nequeenim potest pignuspersevcrare domino 

14. " Servo, qui fnerat pignori obligatos, de- consiiiuiocredilore ; actio tamen pignocatitia 

fhncto, d£ln/i permanet xntegra peiiiio."— oompetit ; verom est enim, et pignori datam. 

If the thing is afterwards restored, the pawn et satisfactom non esse. Q^nare pmo, noa 

or mortgage is thereby revived, fr. 29. $ 2. obstarereijadicatieexceptionem.'* — Prancke, 

D. 20, 1. (Paulus) "Domus pignori data ex- Civ. Abh. p. 112 seqq.—Biekel, Natur dea 

nsta est, eamque aream emit Lucms Tilttu, Pfandrechts. p. eSseqq.— One who part^aen 

ct exstruxit. duiesitam est de jure pignoria. a thing mortgaged to teveral creditor 

Paulas respondit: pignoris persectUionem under the condiUon that he shall take the 

pcrseverarcr et ideo jus soli svperjiciem. secu- place of a prior creditor to be paid oflF by the 

tarn videri, id est cum jure pignoris; aed pnrchase money, can (alihongh he is no*r 

boniB fidei possessores non afiler oogendos owner of the thing) exercise all the rights 

creditoribus ledificiam rcstitnero, qnam som- against the posterior creditore which Ibnner- 

tos in exstructionem erogalos, qoatenus ly belonged to the prior creditor whom he 

pretiosior res facta est, reciperent."—fr. 35 D. succeeds; but on the other hand, be mnst 

ibid. (Labeo) " 8i insula, qnam tibi ex pacto allow the posterior creditois to exercise the 

oonvento licuit vender©, combusta est, dein^e jiyofierendi against himself.— const. 3. C. 8.19. 

a debitore tno restituia, idem in nova insula (quoted p. 392. note c.)— eonst. 1. C. 8. 20. 

juris AaAe«."— Comp. Story, 1. c. $ 339. fr. 17. D. 20. 4. (qnoted p. 392. note c.)— fr. «. 

{d) fr. 18. $ 3. D. 13. 7. (Paulus) " Si quia D. 20. 5. (Modestinus) "Cum posterior ere- 

caverit, at silva sibi pignon esset, navem ex ditor a priore pignus emit non tarn acquirendi 

ea materia factam non esse pienori, Cassius dominii, quam servandi pignoris sui causa in- 

ait, quia aliud sit materia, aliud navis; et telligitur pccuniam dediase, et ideo ojerriei 

ideo nominatim in dando pignore adjicien- a debitore potest."— Comp. HbeyniXiDSBaved 

dmn ease ait: ^utggue ex ^a facta nat€»e above, p. 370. note a. 
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expired." 4. When it was granted by one who from tbe beginning 
bad only a revocable right in the thing, and his right has terminated.^ 
5. When the pledgee renounces it ;^ and hence, for instance,* when he 
causes a surety or other security to be given him instead of the 
pledge.' The creditor is .considered to have made a tacit renunciation 
when, before the debt is discharged, he returns the pledge or mort- 
gage deed;* when he grants an express permission to the debtor, to 
sell the pledge / and when, after he has been summoned n/If pcsna 
priBclusianis, he does not announce and prosecute his right within the 
time appointed by the court' 6. Lastly, the pledge is extinguished 
when a third party acquires the thing pledged as free property by pre- 
scription.^ 

{a) fr. 6. pr. B. 20. 6. (TJlpianQs) "Item 11- const. 2. 11. C.8. 86. Comp. fr. 4. $ 2. te. 8. 

beratur pignns, sive solatumest debitmn. siyo $ 15. D. 20. 6. — If tbe oontemplateff sale does 

eo nomine satisfactam est. Scdet si tempore not take place or is revoked, the right of 

Jinitum pignut est, idem dicere debemut, vel pawn or mortgage continues, fr. 8. § 6. fr. 10. 

si qaa rationc obligatio ejus iinita est." pr. D. 20. 6. And where tbe thing is really 

(h) fr. 3. D. ibid, and fr. 31. D. 20. 1. (both sold, bnt the debtor afterwards reacquires it, 
quoted p. 271. note a.| — ^fr. i. $ 3. D. 18. 2. — the pawn or mortgage revives, but it is then 
Prits in the Archiv Civ. Prax. Vol. 8. p. 286. consid««d to be dated at the time of revivaL 
Hence the so-called' subpignun becomes ex* const 1. C. 8. 26. — Verm^ren, I. c. p. 29. 
tinct with the expiration of the right of the — Moreover where a pledgee merely con- 
original pledgee, tr. 40. $ 2. D. 13. 7. (Papi- scnts to a further pledging of the thmg, he 
niauus) "8olata pecunia creditor possessio- does not thereby lose his right of pledge, but 
nem pignoris, quos corporalis apud eum fuit, only his right of precedence, fr. 9. ^ 1. fr. 12. 
rcstilucre debet, ncc quidquam amplinsproB- pr. D. 20. 6.— fr. 12. $ 4. D. 20. 4. — Verm^ 
stare cogitor. Itaque si medio tempore pig- ren, 1. c. p. 33. 

nus creditor pignori dcderit, domino solvente {g) const. 6. C. 8. 2ff. " Bi eo tempore, quo 

pecuniam, quam dcbuit, aeeundi pignorts pnedium distrahebatur, programmaie admo- 

neque persectuio dabitur, neque retentio re- niti crcditores, quom preescntes cssent, ius 

linquetur." — const. 1. C. 8. 24. suum executi non sunt, possutU videri oolir 

(c) fr. 8. $ 1. D. 20. 6. — Cod. 8.26. — Qui- gaiionem pignoris amisisse," 
gtorp, Bcitrago. No. 22. (A) fr. 12. D. 44. 3.— const 1. 2. C. 7. 36.— 

{d) fr. 5. $ 2. fr. 6. $ 2. fr. 14. D. 20. 6.— fr. 9. const 19. C. 8. 45. " Si obligata pnedia ve- 

$ 3. D. 13. 7. — aig. const. 8. C. 8. 42. — Vcr- numdcdisti, et longi tempons prtescrijptione 

mehren in the Arcniv Civ. Frax. VoL 1 3. p. 42. solita enUores sc ttieripossunt, evictionis peri- 

(c) const 7. C. 8. 26. — ^fr. 1. $ 1. D. 34.3. culum timere non potes." — const 7. C. 4. 10. 

(Ulpianus) " Jalianas scripsit: si res pignori — const 8. pr. C. 7. 39. Neither the debtor 

data legctvr debiiori a eredilore, valere lega- nor his heirs can terminate the ri|^ht of 

tum, habereque earn actionem, ut pignus re- pledge by means of acquisitive prescription, 

cipiat prius, qaam pecuniam solvat Bic au- tr* I.9 2. D. 20. 1. — ^fr. 44. $ 5. D. 41. 3. (Papi- 

tcm loquitur J ulianus, quasi dcbitum non de- nianus) " Non mutat usucapio supcrveniens 

beat Incrari ; scd si alia testantis voluntas pro emtore vel pro herede, qaominas pigno- 

fuit, et ad hoc pervenictur excmpio Initionis." ris persecutio salva sit ; ut enim ususfructua 

— ^fr. 3. p.2. 14. (Modcstinus) " Po«/ pignut usucapi non potest ita persecutio pignoris, 

vero debitori redditum, si pecunia soluta non qusB nulla socictate dominio coi\jungitur, sed 

fucrit, debitvm peti posse, dubium non est ; sola conveniione constituitnr, usucapione rei 

nisi spccialiter contrarium actum esse probe- non perimiiur." — const 7. C. 8. 14. "Usuca' 

lur." — Wcjf/^Aa/, Pfandrecht $ 237. pio pignoris conventionem non ear/in^nt^." 

(/) fr. 4. ]5i 1. fr. 7. pr. D. 20. 6. — fr. 12. D. ibid. — On the contrary, the actio hypothccaria 

(Pan Ins) "Paulusrespondk: Semprouiuman- against them does not expire until 40 years 

tiquiorem creditorem consenticntem, quum have elapsed. — const 7. $ 1.^ C. 7. 39.~~ 

debitor eandem rem tertio credit ori obligaret, DoneUt, Comm. jur. civ. Lib. 5. c.29. — UrUer- 

Jus suumpisnoris remisisse videri, non ctiam kolzner, Verjahrung. p. 75. 293. 313. 418. and 

tcrtium in locum ejus successisse, et ideo his Vcijtlhrangslchre. Vol. 1. $ 10. Vol. 2. 

mihi crcditoris mehorem ca^isam cfTcctam. $ 174. 249. — Reinhardt, Usucapio und prss- 

Idem observandum est, et si rcspublica ter- scriptio. $ 9n,—Buchd, Nator des Pfandrechts. 

tio loco crediderit"— fr. 158. D. 50. 17.— p. 61-65. 
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i7. From Peculiar Causes, 

§361. •A mortgage tenninates according to its peculiar nature: 
1. When the debt for which it was granted is wholly discharged,' 
or otherwise extinguished, as e. g. by confusion of the claim and debt 
in the same person.^ 2. When, the pledge is regularly sold by 
the creditor.*' And especially, when a superior mortgagee sells the 
pledge, the mortgages of all the inferior creditors also become extin- 
guished by the sale \^ and whenever an heir, who has entered upon an 
inheritance under the legal benefit of an inventory {suh hmfficio iwstn' 
tarii), disposes of the things belonging to the inheritance, all the former 
rights of mortgage in the same are thereby extinguished.* 

(a) fir. 9.$3-5. fir.lS.pr.D. 13.7.^fr. 6.pr. note &) As tbe Editor understands this 
D. 20. 6. — n. 16. D. 46. 3. — coast 3. C 8. 31. passage, it means nothing more tban tliis, 
— WebeTf Nat Verb. $ 1. 110. 111. Where that a pledge may subsist and cootinne to 
the debt has been extingnished in part, the secure an obligation for which no acticm 
pawn or mortgage still holds good for the would lie [obli^atio naturalu). It cannot 
remainder, fr. 9. $ 3. D. 13. 7.— const 3. C.8. by any means refer to the exeeptio extineim 
S9. Hence also in the case where one of actionu; for at the lime when Gordian issued 
several co-heirs has paid only his share of this ordinance, the prascriptio a^ionum had 
the testator's debt^^x)nst 1. C. 8. 31. " dui not been introduced. Comp. the Editor's 
pro parte heres extitit ni$i totum debitum note. p. 205. This construction of const S. 
exsohat, suam portionem ex pignoribus re- C. here adoi)ted is supported by many die- 
cipere non potest"— «onst 2. C. 8. 32. — tinguishedcivilian8.-Conira: Weber, I.e. $92. 
const 16. C. 8. 28.— In like manner the (b) fr. 75. fr. 95. J 3. fr. 107. B. 46. 3. corn- 
pawn or mortgage continues while the na- pared with fr. 43. ibid. — /f«in|fWr,Comni.$720. 
tural obligation remains.— <x)n9t 2. C. 8. 31. jc) Cod. 8.30. — Comp. the Ed.'s note. p. 386. 
" Intelliji^ere debes, vincula pignoris durare (<2) constl.C.8.S0.-ii«^,Prsl.p.l071scqq. 
personali actione sohmota." (Sea p. 371. (e)const23.(8.C.6.3O.-|rAf^0tt/,Syst$725. 
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